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PBESENT : 

I). 1. MONEY, Esq., OJJfidating Judge, 

GOVERNMENT and LUCKUEE KAUNTH RAPALEE 

versus 

RAMCHAND KAPALEE. 

Cbime Charged. —Wilful murder, by forcibly having cou- 
nection with his wife, a young girl, who had not arrived at 
puberty, and binding clothes over her mouth in order to effect 
his purpose, which proceedings caused her death. 

Committing Ofiicer.—Baboo Joychundcr Gooho, Deputy 
Magistrate of Mauickgunge. 

Tried before Mr. R. Abercrombie, Ofliciating Sessions Judge 
of Dacca, on the 16th December, 1857. 

Remarks hg the Officiating Sessions Judge .—In this case 
there are no eye-witnesses to the facts, the crime having been 
committed during the night. The only prool’ of the prisoner’s 
guilt beyond the fact of the girl’s death and the deposition of 
the Civil Surgeon, consists in his confession before the Police, 
repeated in the presence of the Deputy Magistrate, which is to 
the following effect, jl'ho prisoner has been married to the 
deceased aboulf four }rears, but she continued to reside at her 
father’s houee until the prefious Monday, when the prisoner 
conveyed her to his own home. That night he remained away 
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but on tlie following niglit he and his wife retired to rest 
together in the eastern house of hi.s larree. lie was anxious 
to consummate the marriage, but she steadily resisted all his 
endeavours and inducements, and as soon as he had fallen asleep, 
slie slipped away, and went to sleep alongside of his grand- 
njother, wliere she passed the night. On Wednesday (the 
night of the occurrence) the prisoner took his wife to his bed 
again, and endeavoured to persuade her to yield to his wishes, 
but slie refused. Not being able to contain himself, he seized 
hold of her by the shoulders, and accomplished his purpose by 
force. On getting up he found she #vas dead, lieing frightened 
at the con.secpieiices, lie carried the body into the cow-shed, and 
tying a rojie round the neck suspended it to the roof, with the 
hojie of making it appear that she had committed suicide. 
The latter part of hi.s confession is, however, contradicted by the 

evidence of his mother* and graiid- 
* Witness No. B. mother,f who state that they found the 

t W^jtnc.s8 No. 1. prisoner’s 

bed in the morning, when he related to 


them the circumstances stated above. Tliere was no mark of 
a rope round the deceased’s neck, and the little spot alluded to 
by till! witnes'^es on the left side of the neck is not noticed by 
llie Medical OHiocr in his deposition, nor do the witnesses 
eonfirin the statement made before the I)e[)uty Magistrate that 
a cloth was found tied round the mouth of the girl. The 
existence of the rupture in the upper and lower vagina of 
decoa.sed alluded to in the mofussil inquest is not confirmed in 
the doctor’s evidence. 

The Civil Surgeon in his deposition describes the result of 
liis post mortem examination of the body, and states his opinion 
that the deceased died from suflueation, the result in all pro- 
hahility of the violence and smothering she was subjected to. 
He exidains that by smothering he means the arresting of the 
hreathing by violent ])ros&ure, such as the weight of the man’s 
body upon her, and stopping her inoutli to prevent her scream¬ 
ing. 'J'hc only external marks found on the body were the 
swollen state of the features of the face, and tlie oozing of blood 
from the ears and nose, and these marks or signs, coupled with 
the history of the case, served to confirm the Medical Officer in 
his opinion that the girl had been smothered or suffocated while 
the prisoner was endeavouring to enforce his attempt to have 
connection with her. 

At the sessions trial the prisoner admitted that he used 
force, to effect his purpose of consummating the marriage, and 
wlien he had done so, lie fouml^ that Ms wife was dead. He 
makes no defence am^ summons witnesses. 

•In the absence on leave of the Mahomedan ‘Law Officer 
attached to the court, I invited the Town Cazee to aid me at 
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the trial. He acquits the prisoner of the charge of wilful 
murder, but pronounces him guilty of having forcibly had con¬ 
nection with the deceased, an immature girl, from the eflects 
of which she died, and declares him liable to punishment by 
akoohut. 

Of the guilt of the prisoner in causing the death of the 
deceased, there cannot be a doubt. It is asserted by all the 
witnesses that the girl was not old enough to permit consum¬ 
mation of the marriage, she not having arrived at the age of 
puberty. The prisoner himself admits tliat he forced her against 
her will to gratify his wishe*?, and that after the accomplish¬ 
ment of his object he found" she was dead. 

Although I consider the prisoner guilty of causing the death 
of the deceased, I cannot concur in the verdict of the Cazee, 
which appears to mu somewhat opposed to the evidence of the 
Medical Officer, which sets forth that deceased died from suffo¬ 
cation, the probable result of the violence and smothering she 
was subjected to in the attempt to force her. 1 would convict 
the prisoner of the culpable homicide of Musst. Teertoo, an 
immature girl, by suffocation, while attempting to have forcible 
connection with her, and would recommend that he be impri¬ 
soned for a period of ten years with labor and irons. 

Remarks hy the Nizamut Adawhit. —(Present: Mr. D. I. 
Money.) The Officiating Sessions Judge has, 1 think, in this 
case, which is one not unattended with difficulty, arrived at a 
correct conclusion. The unfortunate victim is almost a child 
wife, and the case exemplifies the evil consequence of an early 
marriage. The medical testimony shows that the deceased died 
from suffocation, and it is clear from the evidence that she 
must have met with her death at the hands of the prisoner. 
There ia no proof that she died from rupture of the vayina, 
consequent on the violence used by the j)risoner in his attemj)t 
to have connection with her agaiinst her will, and the only 
inference to be drawn from the facts as stated in evidence is, 
and it amounts to the strongest presumption, that he stopi)e(i 
her mouth in order to prevent her cries, while he was effecting 
his purpose, and that slie died from the suffocation. 1 eot>cur 
therefore, in convicting the prisoner of culpable homicide and 
sentence him, as recommended by fhe Ses.sions Judge, to be 
imprisoned for a period of ten years with labor in irons. 
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Present ; 

J>. 1. MONEY, Esq., Officiating Judge, 

GOVERNMENT 

versus 

MUNGLA PARAY (No. 3,) KHOLA PULLEE (No. 4,) 
AND REHAERY DHANGIJR (No. 5.) 

Crime Charged. —1st count, wilful murder of Soodaram 
Thakoor; 2nd count, accomplice in ;bhe above crime. 

Committing Oflicer.—Mr. E. Drummond, Officiating Magis¬ 
trate of Dinageporo. 

Tried before Mr. J. Grant, Sessions Judge of Dinageporo, on 
the loth November, 1857. 

liemarJes hy the Sessions Judge .—The prisoners are charged 
with the wilful murder of Soodaram Thakoor, on the night of 
the 4th of October, 1857. The witness “ Nyan Pullee” No. 1, 
confessed to having been present when the murder was com¬ 
mitted and was admitted as an approver. From his evidence and 
the confession of Khola Pullee prisoner No. 4, it appears that they 
and the deceased, who had been ill with fever for some days, all 
servants of Baboo Somboo Ram, were in the same apartment and 
that after midnight the prisoners Mungla Paray No. 3, and 
Beharry Dhangur No. 5, came and took the deceased, supporting 
him between them through the bazar, followed by the said 
“ Nyan” and “ Khola,” to a bridge on the Gogra river and that 
on tbe deceased bending down to drink, the prisoner No. 3, 
Mungla Paray seized him by the back of the neck and held his 
head under water until he was dead and then fastened the body 
to a post of the bridge with a cloth. The body was discovered 
next morning and Baboo Somboo Ram had previously sent notice 
to the thannah that “Soodaram” was missing. The prisoner 
Mungla Paray No. 3, pleaded not guilty and the prisoners 
Khola Pullee No. 4 and Beharry Dhangur No. 5, confessed. 
Ill the confessions and evidence of Nyan Pullee and the con¬ 
fessions of Khola Pullee, there are some slight discrepancies and 
the confessions of Beharry Dliangur are incoherent; that it is 
very clear from them all, tlfat the man was murdered under the 
bridge, and 1 believe the statement of the approver “Nyan” in 
the foujdary that the man was murdered by Mungla Paray 
No. 3, while the prisoner Beharry Dhangur No. 5, was close to 
him and the approver “ Nyan” with the prisoner Khola Pullee 
No. 4, at a short distance, and that the said Mungla Paray 
and Beharry Dhangur then ^ fastened tlie body to the post. 
This is supjiorted by evidence of the native Doctor who 
states that death was caused by'suffocation in w^ter, and the 
production of two 8 anna pieces by the approver “ Nyan” which 
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be ssiid he had received for himself ami Kliola Pullee from 
Mungla Paraj. 'I’he deceased was sick anrl having lately ‘ 
returned from Darioeliug, was supposed to have money. Tli(3 
prisoner Mutigla Paray was poojaree of a thakoorharree close 
to the window through whic-h the deceased was taken out and 
had recently employed “ Beharry Dhangnr” to weed tlie flower 
garden. thajeoorharee belonged partly to Baboo Soinboo- 

ram wliogave notice of the deceased being missing. The evidence 
oi'gooroojeeH oi t\\Q thakoorharree I'or the prisoner Mungla 
l^aray is unsatisfactory ; that of pne of them in the Sessions 
(!ourt being directly coutrarykto what he stated in the foujdary. 
The approver “ ^fyan” and the prisoner “ Khola” both gave 
their master notice of the deceased being missing, and the latter 
in his Sessions’ confession states that he told his master of the 
murder, but that he only ordei’ed notice to be sent to the tlian- 
nah that the man was missing, 1 think it very improbable tliat 
“Nyaii” and “ Khola” should have murdered the man without 
assistance and the presence of Beharry Dhangur appears 
unaccountable, except as an accomplice of M ungla Puray, and 
1 see no reason to doubt the evidence of the witness “ Nyan” 
in respect totlie prisoner “ Mungla Paray” snpport<.-d as i.s by 
the confessions of the other prisoners and the ciroumbtances of 
the case. The Juiwa of the Law Officer acquits Mungla Paray 
and convicts the other prisoners as accomplices. 1 consider all 
the prisoners guilty and recommend that the prisoner “ Mungla 
Paray” be sentenced to suifer death, the prisoner “ Beharry 
Dhangur” to imprisonment lor life beyond seas and the jirisoner 
“ Khola Pullee” to seven (7) years’ imprisonment with labor 
and irons. 

Remarks l)y the Nixamut Adawlut. —(Present: Mr. D, I. 
Money.) The Sessions Judge has found Mungla Paray guilty 
of the murder of the deceased, and recommends that he should 
be sentenced to suffer death. 

With the exception of the testimony of the approver there is 
not one particle of evidence against him. The eonfessions uf 
the other two prisoners, whatever amount ofsusjncion they may 
raise, are only legal evidence against thems»"lves. Where an 
accomplice becomes an approver, altl^ough in some cases a legal 
conviction may take place upon his unsupported testimony, it 
is as a general rule very necessary for the ends of justice, 
especially where the life of another hangs on the issue, that his 
evidence receive some strong corroboration. 

As in this case there is none, 1 acquit the prisoner Mungla 
Paray, and direct hia immediate release. In concurrence with 
the Law Officer, J. convict^he othar two prisoners as accomplices 
ill the murder of the deceased, ppon their own confessions amd 
the evidence of the a}>prover, and sentence them to tians* 
portation for hfo. 

Toil. viii. c 


1853. 


January 25. 

Case of 
Mujfat.* 
Parav and 
Olliers. 
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pRliSKJNT ; 

J. H. PATTON, Ehq., Judge, ANn D. I. MONKY, Esq., 

Officiating Judge. 


GOVEllNMENT and another 


Arraonn. 


1858. 


J atiuary 27. 

Case of 
Moun-wot- 

KAI. 


versus 

MOUNG-WOT-KAI. 

ff 

Crime Chauoed. —1st co\int, wilful murrler of “ Kra-oung,” 
” ‘‘Tlioul(-rii-oting,” and “ Mee-mai-foolind 


“ Tvvour- 


-pa-ztii, 

count, wounding with intent to kill, “ Mee-pla-boo-kaing,” 
“ Mee-oung-froi),” “ Mee-oung-thai-mai,” and“ Mee-tso-ina-ruo” 
on the 6th day of the waxing moon Tha-deng-zot 1219 M. S. 
corresi^onding with the 22nd ol September, 1857. 

The priHonor Committing Officer.—Captain G. Eaithfull, Principal Assistant 

coiivifted byofAkyab. 

thcJowcroourt Tried before Major G. Verner, Officiating Commissioner of 
Immlwof flmr Arracan, on tlie 14th of November, 1857. 

l)orsmi8, and Jiemarks by the Officiating Ooinmissioner .—The ca.se was 
w o uri d i 11 g committed to the Sessions by Cajitain G. Eaithfull, Principal 
three ol hers Assistant to the Commissioner of Arracan at Akyab, on the 
with intent to November, 1857. 

^'^^’nu'ndcdto really a fearful case, the jirisoner having run a 

be&cnti ucedto tnuck,” he having killed on the sfiot two persons, wounded two 
impriBonment others so severely, that they died in llosjiital a few days after, 
for Jife in ban- besides which ho wounded ibur others, one of whom died later 
islmienton thcf,.oin the offi}ct.s of the wounds. 

bciii*"^*?/prosecutor “ Oo-gyan” stated that on reaching home, he 

«»»>»«/” V of wounded, he took them to the 

tt low order of Police pharee, where the pri.soner had already been taken, and 

iiitelk'ot, in ac-there he saw the dead bodies of his father “ Kra-oung’’ and 

cordance with “ Twom-pa-yai” and four wounded persons, 

aniongst whom was his mother “ Mrec-mai-fro,” also his fiither’a 
ot thiaCourt ol ” — ’ 



EsharylbiBseo, covered from their wounds; the prisoner having killed, and caused 
would wounded the other three persons. The 

be*'dmcn'n viB ' ^'^“1 resided with his (prosecutor’s) 

to alUiw dc- father and mother, since he lost his wife. 'I’he prosecutor says 
giveBofinsitiii. he was a good man till then, that since last August, Im had 
i.y, to be tlie appeared not sane, but never,quarrelled with any {lerson, and 
jneasureonhe having been pnisent, he could not say why fie committed the 

—that the cri- i i i -t/ »» 

wiinal in ©very The prisoner pleaded guilty. 
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Case of 
Moun-wot- 
lui. 


This witness* says that hearing a noise she went out to see the 1858. 

* cause, when suddenly she fell 

* Witne.. No. 1. Moe-oung froo, knowing at 

the moment she was wounded; saw the prisoner, with whom 
she had had no quarrel, daw in hand. 

The witnessest named in the margin, saw the prisoner with a 

daw, wound No. 1, witness g„eh ease must 
t Witness No. 2, loung-boon. “ Mee-oung-froo,” and they be either om< o/* 

” ,1 3, Lsau-la wan. afterwards succeeded in ap-wwid and 

” ;; 6,’NrXo°kree. prehending him. 

” ” ’ , that for the last two months, the 

the prisoner was silent, did not speak to any one, nor did he power to resist 

quarrel. No. 4 said he had not spoken much for a couple of the homicidal 

months. Nos. 3 and 5 said they knew nothing of his being impulse, and 

insane. 

This witness^ stated that he saw the prisoner kill his father t hT*^o*o u s e** 

t No, 7, Then-kje-ai. - Twon..im.ygn” by cUing ^ J 

* •’ him tw'iee with a daw. not consider- 

The depositions of “ Thouk-ra-oung” and “ Mai-froo” wore ing low intel- 
both taken in Hospital, the day they were brouglit in, on the ® 

23rd September, 1857. The former stated that the tion^w'hrch 

cut him over the mouth with a daw, and in three other places, g,jye p^g, 
he died on the 28th September. The latter stated that the sessor mvam- 
prisoner lived with her and her husband, she had been out, bly leas von- 
returned home, all three were sitting, prisoner was working with *’'®**^ 
a daw, basket making, he suddenly got up, and with one blow, 
with the daw, almost severed her husband’s head from his body, ot intellect ir- 
after which,^he cut her over the back, they had had no quarrel respective of 
she said, and the prisoner had no reason for doing w'hat ho did. moial feeling. 
She said, he had been ailing for two or three months, was silly, being oi 
nevertheless she said he did his work well, tlie same 
Slie died on the 6th October. 

This witness! was present at the Police phareo, 

mohurrir examined 


as 


§ Witness No. 9, Na-yai. 


otho/s: 

tJie prisoner m 
this case, wJiat- 
the ever lus mtel- 
had 


when 
the dead 


was. 


bodies and wounded persons, power to 
and when the prisoner voluntarily confessed to having killed and Oie 

wounded the persons. 

This witness|l deposed to the death^of the two persons, having uotbecausothe 

II -KT n Tiir X- been caused by the wounds iiidulgenceofit 

II Wilnes. No. 10. Dr. Mount,,oy. 

the wounded “ Thouk-ra*oung” and Mee-nai'froo” liaviug died ®'fre,3enteucod 
in Hospital, from the elFects of the wounds they had received, extniuo 
and to the wounds received by the otliers. Further he stateii, penalty of th« 
that since the 23rd September, when he (prisoner) was admit- law. 
ted into Hospital, he had •xcellent^ opportunities of examining 
and watching the'prisoner, that he had had no fits of insanity 
and he had evefy reason to cotikider liim sane, thotigh a low * 
c 2 
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.Iftimary 27. 

Case ol' 
Mod N. WOT- 
kai. 


animal, of morose <Usposition, that he had run a “muck” which 
Mughs, like Malays, frequently do. 

Tho two witnesses* named in the ma’gin stated that they 


No. 11, Eamzan Alice, 
„ 3 2, Anoor Alice. 


were present when the pri¬ 
soner voluntarily confessed to 
having killed and wounded his 


relations. The daw with which the wounds were inflicted was 


produced in Court, the blade of it, is about two feet long. 

The prisoner “ Moung-vvot-kai” in his defence stated, that his 
confessions before the Police and Magistrate were voluntary. 

In his confession to the Magistrate he said ho was suddenly 
seized with a frenzy, when he first cut “ Kra-oung” ,an<l 
his sister, that he then went out flourishing his sword, or daw^ 
and wounded the others. The doing which, he said, gave 
him pleasure, he said he had been ailing and must have been 
mad. 


From the evidence of tlie witnesses and tho confession of the 


prisoner, there is no doubt, but that he is guiltj'^ of the crime 
be stands charged with. He caused the death of two persons 
on the spot, and wounded six others, of whom two died in 
Ho.-^pital, and one is said to have died since. There does not 
appear to have been any cause or quarrel ior his having acted 
as be did. The Civil Surgeon deposed to having examined and 
watched liim, since the 2drd Se|)tember, wlioii he was admitted 
into jail Hospital, (the day after the occurrence,) that he has 
shown no symptoms of insanity, and he considered him sane, 
hut a low animal, of morose disposition. 'He auawered questions 
put to him, unconnected with the case, quite rationtvlly and does 
not look mad; neither from the evidence, does it appear, that 
there was anything particular the matter with liim before be 
had become quiet, did not talk much, and his sister Mee-inai- 
froo deceased, said he did w'ork the same as other persons, 
1 therefore, not seeing any real grounds for considering that the 
prisoner was insane, convict him “ Monng-wat-kai” of wilful 
murder, and wounding with intent to kill, and would recommend 
his being sentenced to sufier death, but in consideration of liis 
being a “ low animal,” or of a low order of intellect, I recom¬ 
mend in accordance with the decision of the Sudder Court of 
Nizamut Adawlut, dated the 30th September, 1856, in the case 
of “ Eshary Dassee,” that capital ])unishment be remitted, and 
the prisoner be sentenced to imprisonment for life in banish¬ 
ment, with labor and in irons, aiul submit the case for the orders 
of the Sudder Court of Nizamut Adawlut. 


Memarks hy the Nizamut Adawlut. —(Present: Messrs. J. H. 
Pattpn and U. 1. Money.) , H 

Mr. D, I. Money .—The charges against *tlie pri.'soncr are 
clearly established upon the fulhist and strongest evidence. 

He ha* been found guilty of the wilful nujrder of four persona 
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anti of wounding as many more with intent to murder. The 
case is a horrible one. Tlio prisoner ran a muek, as it is 
called, under the possession of something like a Satanic influ¬ 
ence. He says himself he was seized with a frenzy, and the 
atrocious act gave him pleasure ; that he had been ailing, and 
must have been mad. 

There was no motive for the murders. He acted upon a 
sudden, and, from his own account, an irresistible impulse. 

The case is rendered dlfllcult by the opinion pronounced by 
the Civil Surgeon regarding the prisoner’s mental condition. 
The medical evidence show^ that the prisoner has evinced no 
symptoms of insanity since the fatal acts were committed. There 
is no evidence on the record to prove that he was insane before or 
at the time of their commission. The Civil Surgeon however 
considers him “ a low animal” of morose disjiosition, and the 
Orticiating Commissioner on the ground of his being of a low 
order of intellect, and with reference to the decision* of this 
Court of the 30th September, 1S5G, in the ease of Eshary 
Dassee, recommends that the capital punishment should be 
remitted, and that the prisoner should be sentenced to impri¬ 
sonment for life in banishment. 

I cannot assent to this i’ecommendation. There is no ques¬ 
tion, I admit, in the whole range of criminal jurisprudence 
more difficult to decide than the question of the responsibility, 
which attaches to the commission of a sudden and motiveless 
murder. In most cases, the Court is relieved from the difficulty 


* Remarks hy the Nizamut J. S. Torrens and 0. B. 

Trevor.) The act of murder in this case is confessed to by the prisoner, 
and 80 clearly established, that the only question loft for our consideration 
is whether, as rocominended by the Sessions Judge, the state of the pri¬ 
soner’s mind, at the time of the act, calls for any mitigation of punishment 
according to former practice of this Court, and should prevent capital 
sentence. It does not certainly appear from the evidence, which has been 
taken on the point, that the prisoner is actually insane. Her husband, in 
his statements from tho first, deposes that she was in such a state of mind, 
especially i'rom an illness, which she had shortly before the occurrence, as 
to be unconscious of her acts. The other witnesses, ihe neighbours and tho 
chowkeedar, without going quite so iar as the husband, depose to lier 
having been at times “ b&hoi>h" after the Jtbove lUiicss ; and all very ifis- 
tinctly state, that she was always in so stolid and imbecile a state of mind 
as to make them consider her to be foolisli. The Civil Assistant Surgeon, 
without being able to testily as to any actual insanity, deposes to llie pri¬ 
soner’s being of a very low order of intellect. Under all tiiese circum¬ 
stances, referring to the precedent of this Court in the case of Joary Chue 
Oung and Mounghoo, where the jirisoner was found guilty of murder, but 
shewn to be of a low order of intellect, and sentenced only to imprison¬ 
ment for life, aiic^ to other^precedenis in like cases, we think that (Jio 
present case is one in which it would be unsafe to pass capital sentcnci'; 
and it is accordingly ordered, that^tlio prisoner be imjirisoncd for life <111 
the Alipore jail witii labor suitable to lier sex. 


1858. 

January 27. 

Case of 
Motin-wot- 

TUM. 
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1868. 


January 27. 

Case of 
Moon-WOT* 

KAl. 


by the Medical evidence, but when such evidence shows, as the 
result of careful enquiry, that no symptoms of insanity have 
been traceable since the commission of the act, and leaves it to 
be inferred that the prisoner was sane, that is, conscious of right 
and wrong, and of the consequences of the act, when he com¬ 
mitted it, while on the other hand there is the glaring insanity 
of the act itself, and the statement of the prosecutor that the 
prisoner was mad some years before, I confess it requires a 
most careful examination of the case, and the utmost caution in 
weighing the medical evidence, in order to arrive at a safe and 
just conclusion. , 

With reference, however, to the prisoner being “ a low animal,” 
or of a low order of intellect, it would, I think, be as dangerous 
as it would be unjust, in the consideration of such a question, 
to admit of degrees of insanity, and to allow the extent of the 
mental and moral consciousness to be the measure of the pun¬ 
ishment. The criminal in every such case must he either out 
of his mind, and wholly irresponsible, or he had the power to 
resist the homicidal impulse, and did not, and is answerable for 
the consequences. The Court can admit of no middle ground 
in judging of the criminality of the act and the responsibility 
attached to it. In the latter case*the prisoner would justly 
suffer the extreme penalty of the law, in the former, being 
irresponsible, he should be acquitted, and cotdlned as a mad¬ 
man, until he is pronounced to be sane and it would be safe to 
let him loose. 

From the well known case of Macnaughten tried in the 
bouse of Lords in 1843, Taylor in his work on Medical Juris¬ 
prudence (p. 854) deduces tiie inference, that a complete 
possession of reason is not held to be essential to constitute the 
legal responsibility of an oifender; and a little further on, 
referring to Jameson’s lectures on insanity, he states “ that most 
lunatics have an abstract knowledge that right is right and 
wrong—wrong ; but in true insanity the voluntary power to 
controul thought and actions is impaired, limited, or over-ruled 
by insane motives; a lunatic may have the power of distin¬ 
guishing right from wrong, but it is contended, from a close 
observation of the insane, that he has not the power of choosing 
right from wrong; a criminal is punishable not merely because 
he has the power of distinguishing right from wrong, but 
because he voluntarily does the wrong, having the power to 
choose the right.” 

Was the prisoner in this case sufficiently sane to be criminally 
responsible r 

There is no evidence to provg that hn was mad. He was not 
sulfering from any ^particular delusion of min'!!, lii judging 
tlterefore of the crime, as the Vesult of homicMal mania, it 
would be a dangerous doctrine, to judge only of the insanity 
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of tlie prisoner, from the insanity of the act. Under this 
reasoning and upon such ground almost every crime might be 
palliated or excused. Absence of motive alone is not a safe cri¬ 
terion. There must be other evidences of insanity before a 
criminal can be pronounced irresponsible. See Taylor upon this 
point in his work cited above. 

The sentence passed by this Court in the case cited by the 
Officiating Commissioner was transportation for life on the 
giouiid of the prisoner possessing a low intellect. The sentence 
now recommended is based upon, this precedent. If 1 could 
be persuaded that low intellect was a mental condition, which 
gave the possessor invariably less controul over his actions than 
a higher degree of intellect, irrespective of moral feeling, 
I might come to the conclusion that he was necessarily less 
responsible ; but still there would be some responsibility ; and 
if responsible at all, tlio law must take its course. Hut as in 
judging of the act, 1 do not think the punishment should 
depend upon the degree of insanity, so also I would not allow 
the responsibility of the act to bo affected by a higher or lower 
order of intellect. 

1 think the prisoner in this case, whatever his intellect was, 
had the power to controul tiie homicidal impulse, and as instead 
of resisting it he indulged it, because it gave him pleasure, he 
justly deserves the extreme penalty of the law. I would sen¬ 
tence him therefore, to suffer death. 

Mr. J. II. Hatton. —1 have no hesitation in giving my assent 
to the death-sentence proposed to be passed on the prisoner. 
Ho has been guilty of four foul murders and as many more 
woundings with intent to kill, and all he pleads in defence is, 
that he was seized with an irresistible impulse to destroy life, 
and that tlie act gave him pleasure. That ho knew what he 
was about, there can be no doubt, as otherwise he could nob 
describe the sensations he felt in committing the deeds; and if 
with that knowledge he transgressed the highest command of 
God and man, he is unquestionably a fit subject for the infliction 
of the extreme penalty of the law. 1 would sentence him to be 
hanged. 
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Present : 

1), 1. MONEY, Esti., OJJiciating Judge. 


GOVEliNMENT 


versus 


. GOBIND CIlUNDEll MAJUMDAR (No. 19,*) DANISH 

jessore. sHEIKH (No. 10,) NUSSRIJDDI (No. 11,) ARZAN 

1858 MUNDLE (No. 12.) HACHIM (No. 13.) HURCHLIN- 

-- DEE SHAliA ALIAS HUlil b^HAHA (No. 14,*) SOOK- 

January 27. CflAND SIIAHA (No. 15,*) PANAOOLLAH SHEIKII 
Case of (No. 16,) lllNUl) mullah (No. 17,) HANl MAMOOD 
Damsu (No. 18,*) FANE EE M AHA MOOD CilOWKEEDAE 
Shkikh and (j^o ]0,)KHOSAL SHEIKH (No. 20,)KEFA1TOOLLAH 
others. (No. 2L,*) MADAEl MOLLAH (No. 22,) TAEIKOOL- 
Riotous at- LAH (No. 23,*) NAMDAE (No. 24,*) MOKIM SlEDAE 
tack upon the (No. 25,) JAMUL (No. 26,) EYCUNT KAPALL(No. 27,) 
Imligo Facto- GOBIND CHOWKEEDAE (No. 28,) KH0DAJ3UX BIS- 
ry of Muttra- (jsj^ 20,) MOLAMDHl KHALASl (No. 30.) 

pore. attended SHEIKH (No. 31,*) M^DAEI CHOWKEEDAE 

rvernound- (No. 32,) DOAD MULLlCK (No. 33.) SEETAEAM 
ing of Mr. SINGH ALIAS HINDOO SINGH (No. 34,) SHUKUL 
Ooorgo Oram, TACOOE ALIAS HUNOOMAN SINGH (No. 35,) BUEIAE 
andpluuderof SINGH (No 36,) PUEUSHOOLLAH SHEIKH (No. 37,) 
property. In MANICK SHEIKH KHALASl (No. 38,) JHUEOO 
ofM%rum’a SHEIKH (No. 39,) MAUICK SHEIKH (No. 40,) GO- 
having giv en BUEDH UxN GHOSE (No. 41,) ANU CHAMAEl SHEIKH 
a compromiBe (No. 42 ) 

which tlK'*StNs^ Crime Charged. —Isfc count, all the defendants are charged 
6 i o n 8 Judge with committing a riotous attack upon the Indigo Factory of 
states, the Ra- Muttrapore attended with arson, the severe wounding of 
jah of Nul-Mr. George Oram and slight wounding of Eainnarayun Singh 


prosecution vjeorge auu wilh ickimjuiicu oi lub x uiicu on inie Uiiiii oi 
was conducted May, 1857, corresponding with the 23rd of Bysaek, 1264, B, S.; 
on the part of 2 nd count, all the delendants are charged with forcibly carrying 

Government, avvav and illegally con lining Mr. George Oram and the wit- 
Upon the de- *' Tvr„ o 7, „..,i «- 

Icndauts who •*> ■* 

were convicted CRIME ESTABLISHED. —All the defendants are convicted on 
of being fore- the 1 st count, of committing a riotous attack upon the Indigo 
most in the Factory of Muttrapore attended with arson, the severe wounding 
attack and Mr. George Oram and slighj: woumHjig of Eainnarayun Siiigli 
t others, the pllmder of i)ropert)\^ valued* at Es. 308-9, 

Judge padsod " 

* Acquitted by the Lower Court. 
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belonging to the Gaud Ghaut concern and Rs. 405-4, belonging 1858. 
to Mr. George Oram, and with resistance of the Police, and on 
the 2nd count, of forcibly carrying away and illegally conlining * 27. 

Mr, George Oram and the witnesses Nos, 2, 3, 4 ajul 5. 

Committing Officer,—Mr. E. W. Molony, Magistrate of gn^yKtf and 
Jessore. others. 

Tried before Mr. W. S. Seton Karr, Officiating Sessions 
dudgo of Jessore, on the 31st August, 1S57. sontence of 

liemarTcs hy the OJUciating Sessions Judge .—The prisoners 
are all charged with a violent attacli on the Muttraj)ore Factory, ^or ibr^*semi 
followed by outrage and plunder, and arson, and hy the severe yoars. Of hers 
wounding of Mr. Oram, an Indigo-planter ordinarily residing weroscnioiiced 
at the Factory of Gaud Ghaut. This gentleman having given to live jeW 
in a compromise iti the case, in which the Rajaof Nuldunga had i>npnsonnicnt 
at first been implicated, the prosecution was conducted on ' jlml \vv'o 

part of Government, Mr. Oram, being named as the first weresoiiionccd 
witness. On the day when the trial commenced, Mr. Oi*am to ouo 'vi-ar’s 
did not make his appearance, but not wishing to delay the case inipriwoimient 
owing to the immense number of witnesses in attendance, who 
w^ere kept away from their homes and fields at an important 
season of the year, and believing that Mr. Oram would make 
his appearance in a day or two, I commenced the trial. When Judjr,, >vii.s af- 
it had proceeded to some length, a medical certificate was for- firmed witlnv- 
warded by Mr. Oram, signed hy the Civil Assistant Surgeon fo 

the 21-Pergunnahs in which this witness was stated to he 
froni fever and unable to leave his bed. 'I'lie eortifioato bearsY'JrMMrwitlire- 
date the 20th of August, but it is not shewn how long pre-gardfootliers, 
viously the witness had been ill, nor whether any thing, or tlio Court at- 
what, prevented him from appearing on the 22nd of August, 1'-'” 

due notice having been regularly issued to him. This conduct ^ 

is not satisfactory and requires exjdanation, and the Magistrate oertui'n 'wil- 
has been directed to call on Mr, Oram to show cause why bis m'.ssc.-<, uj)oii 
recognizance should not bo declared forfeited. This being the wliom tho Ses- 
casc, it became a question whether the trial should not be J ad go 

postponed in order to procure the evidence of the priueipal 
witness. Had, however, this been done, either the witnesses 
must have been kept in constant attendance, or they must have eal impobsibi- 
becu allowed to depart to their home^. In the first case they lity.Umt udis- 
would have been put to great hardship, and in the second it is nif't)rc.-<i»'d mid 
very doubtful whether tliey would ever have been all collected 
again, and in this latter case, most of them being summoned for j,*,rW** VhU 
the defence, the prisoners would have been the sulfercrs, },jj| 

Moreover, it appeared in the proceedings that every main own eyes, so as 
feature in the attack ou the Factory was deposed to by many to be able 
independent witne.sse8: ^at all the ])oint8 to be established "“me them 
could be estal)^lhed bji/olher witnesses than Mr. Oram, and 
that in the matter of recognitifm and identity his evidence was fifty men en- 
not of much importance, as he did not profess to have recognized gaged in it. 

VOL. vin. D 
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1858. above half a dozen individuals, only four of whom were amongst 
the prisoners. Considering, then, the length to which the 
trial had proceeded in expectation of Mr. Oram’s daily appear¬ 
ance, the hardship to the witnesses, and to the Jury, if the trial 
was delayed, as well as the ends of justice, I continued the 
proceedings and Bup[)lied the deficiency, of whatever importance 
it might bo deemed, by calling up witnesses to swear to the 
Tlie Court con- deposition of Mr. Oram before the Magistrate. 

Bider the Sos- 'phc witnesses for the prosecution may be divided into three 
sions Judge s certain burkundazes in the service of the Factory, who 

Cram into the house when the riotiirs 
the law ro. attacktxl it, and who were themselves either injured, or assaulted 
garding the and confined in a separate building ; (2,) The Darogah, two 
erection of now jyjy^adars, and other Folicc-men most of whom had been for 
bazars some time stationed at the spot to prevent a breach of the 

zai^*^^of ”lon*g ; (8,) The Boses of Khejura, and others of the inhabitants, 
standing, and Those witnesses are in all twenty-seven in number, and their 
the powerless- evidence tallies in all essential points with regard to the attack, 
ness of the appeared that some months previously a dispute had arisen 
Police without llaja of Nuldunga and Mr. Oram regarding the 

repress such ‘^rt'ction of a new bazar by the former. The case being 
outrages de- brought under Act IV. of 1840 by the Magistrate was, by him, 
•erving of the decided in favor of Mr. Oram, but in appeal this decision was 
^tteution^of j.(}yyj.ged and possession adjudged to the liaja. The Court of 
Sessions considered that, however the ei'ectiou of such a bazar 
might be made for the purpose of annoyance, and however 
prejudicial to order, peace, and security might be the proximity 
of a new bazar to one of old standing, yet that neither in the 
state of the law, nor in the particulars of the case, was there 
any thing to deprive the Raja of tiie right to establish his new 
bazar on a })iece of ground of which he had taken a lease for the 
purpose. He had had uninterrupted possession of this piece for 
more than a month, and Mr. Oram had failed to prove previous 
possession or forcible dis[)Ossession within the limit of time 
allowed by the law. So matters stood towards the close of 
February. The Police were sent to prevent a breach of the 
peace in the bazar, as well as to guard against oppression or 
affrays arising out of the sowing of Indigo, the season for which 
was rapidly approaching. The question at issue between Mr. 
Oram and his ryots with regard to advances will be noticed sub¬ 
sequently. The main features of the attack, which we now 
come to, ai'e as I’ollows. 

On the morning of the 4th of May last, the witness No. 8, 
who was then acting as jemadar of the Balagashti burkundazes, 
witness No. 9, a burkundaz, No. 1^. also a burkundaz, and 
witness No. 13, whi is the gomashtah the Factory, with some 
others, went to sow Indigo in thb village of Keturakandi which 
is about iwo miles distant from the Factory. On their arrival 


Cforerument. 
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at the field where indigo was to be sown, two of the ryots ran 
away, but indigo was sown in some land regularly prepared for 
the reception of seed. The jemadar witness No. 8, says that 
indigo was sown in lands where rice and millet had already been 
sown : the gomaslitah and others declare that it was on land, 
belonging to two ryots who liad received advances for the pur¬ 
pose, and that the land had been prepared solely with a view to 
indigo. Hut operations had not been long commenced, when a 
man came to recall the party to the factory as a large body of 
men were assembled near it, with hostile or riotous intent. 
What follows is collected from t(ie evidence of twenty-seven 
witnesses, which agree in all essentials, and which it is needless 
to review in detail. Hut by their united testimony it is clearly 
and indisputably established that Mr. Oram, about 8 or 9 o’clock 
in the morning, hearing of the approach of a large body of men 
went out and called on the Darogah and Police either to disperse 
or ap[)rehend them, that the Police were quite unable to do 
any thijig, the jemadar liaving fallen from his horse, and the 
others having lied at once; that Mr. Oram, with a few of his 
servants and the witness Kalinath lioae No. 14, retreated to his 
factory, having, in the retreat, been fired at by an up-country 
burkundaz and hit in the* leg : that the factory was almost 
immediately surrounded by a very large body made up partly 
of lattials but mainly of ryots, who threw brick-bats, shot pellet- 
bows, and made use of tbeir sticks where possible; that doors 
and windows were broken in and ladders applied to the walls by 
the rioters, down which the witnessc.s Nos. 3, 4 and 5, who were 
hurt in the assault, were made to descend, they being afterwards 
taken to the house of one Roton Majumdar adjoining the pre¬ 
mises; that Mr. Oram, finding the case disperate, rushed from 
the upper story to which he had retreated, down the winding 
stair-case, with a weapon in his hand, and endeavoured to 
cut his way through the crowd ; that losing his weapon, he 
made for the river which runs close to the factory, but falling 
in some jungle, he was immediately assaulted by llanijevvan, a 
lattial recognized by several witnesses, but not apprehended, and 
by a man natned Kalachand Majumdar; that he was seized and 
taken forcibly away to a village nearly three miles off, whence 
he was released towards evening by the Magistrate, to whom 
information had been conveyed of the riot, and who, at once 
mounted his horse and proceeded to the scene of the occurrence 
which is eight miles from the station. 

That the attack took place as above described, that a building 
used as an office was .fired by the rioters, and that Mr. Oram 
was severely wounded b* spears, |ticks and stones, (evidence of 
the Civil Asditant ^’geon) cannot admit of the smallest 
doubt. The ^idence is far ample as well as satisfactory, to 
admit of question on this bead. The points remaining for 
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consideration arc, who were the persons concerned in the out¬ 
rage, and whether any oppressive or illegal conduct on the part 
of the factory people had led to the above results. 

The latter point will bo lirst considered. All the witnesses 
who could allbrd any light on this subject, have been severely 
cross-examined as to the state of feeling of the ryots in the 
neighbouring villages of Azinipore, Kodalia, Agrail and Cham- 
patollah, and as to any endeavours on the part of Mr. Grain or 
his men to sow indigo by force. It will be recollected that the 
jemadar, who accompanied the sowing party on the morning 
of the riot, deposes to seed having been scattered in the lands 
prepared for other produce, if not already sown with such 
produce, and to the hasty departure of the ryots whose fields 
were being sown. Was this illegal act, then, the last in a 
series of other oppressive or illegal acts, which exhausted 
the forbearance of tlie cultivators, and led them to assemble to¬ 
gether for purposes of summary retaliation ? There is not a 
shadow of evidenee to supjiort such a view of the case. The 
village in question is at some distance from the factory : the 
party there had done but little when they were informed of a 
large and riotous assemblage of persons, who could never have 
been collected togijtbcr on such sleuslor ])rovoeation, or in such 
a short space of time. Moreover, the villages in which indigo 
is proved to have been sown this year are those of Chundipore, 
Kissubpore and otliers, from none of which do any of the 
defendants come : the Police, who were stationed to prevent 
breaches of the peace as well as oppression, do not s])cak to any 
attempt to sow by force; no su^di attempt is pleaded as a set- 
oif by any of the prisonci-s and the only petitions presented 
before the outrage, against the peojde of the factory, do not lead 
to any such inference. Eor instance, on the liJth of April last, 
two ryots of the village of Agrail jiresented a petition against 
Air. Oram, whereupon the jemadar reported, that thouglr for¬ 
merly indigo had been cultivated iu that village, there were no 
advances given or receivi'd now. Other petitions were pre¬ 
sented relative to tlie new bazar, but they were against the 
Boses, and by persom. not implicated in tlie present charge and 
from two proceedings recorded by the Alagistrate dated the 
25th and 2Gth of April last respectively, it appears that when 
Mr. Molony went to inspect the villages of Azimpore and 
Champatollalr shorcly before the outrage, he saw no indigo 
sown, though he saw the stumps of last year’s indigo, and on 
his appearance, the ryots taking him for Mr. Oram, ran to their 
villages and commenced shouting to each other. From the 
first proceeding of the 25th, it^ appears that a visit to Agrail 
and Kodalia shewed llio same results, tJ^ stumW of last year 
being visible and no indigo being %own this year^and no com¬ 
plaints being preferred of any attempt to sow by violence. 
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It is necessary to go somewhat into detail into these points 
iu order to arrive at the conclusion that the ryots, instigated, 
no doubt, by some more powerful individual, had regularly 
leagued themselves together to deny the receipt of advances, 
and to refuse to cultivate, and that the outrage on the factory, 
BO far from being a sort of rough and summary revenge for 
a long course of oppression, was a cowardly, deliberate, unjusti¬ 
fiable, and unprovoked attack. And at this conclusion 1 liavo 
arrived, without hesitation or doubt, after a very careful 
enquiry. 

Two other points force thegiselves on the notice of the Court, 
and 1 deem it right to advert to tliem, as illustrative of the 
difficulty of ))reventing or repressing agrarian outrage in this 
j)art of the country. 'J'he first is, the state of the law regarding 
the erection of new or rival bazars, close to bazars of long 
standing. Thero is nothing now to prevent any rich or 
powerful person from setting up a now bazar, with the obviou.s 
intention of ruining or annoying an adversary. Fiom this 
cause inevitably ensue, attacks on the unollending parties in 
order to force tliem to desert the old bazar, and to purchase at 
the new one, retaliations IVom the opposite party, breaches of 
the peace, subversion of quiet and order, and protracted litiga¬ 
tion. This state of the law, which is considered to he essential 
to trade or favorable to an abundance of the necessaries of life, 
is, 1 have no hesitation iu saying, (juite unsuited to the con¬ 
dition of this country, unsound iu theory, and unsafe in practice. 
It is not once in ten times that a new bazar is opened to meet 
the advaiiecd increased wants of the community, or to 
sufiply a mart essential for the necessaries of life. In most 
ca>es it is opened from pnr])oses of revenge and annoyance, and 
we all know to what this leads in such a country as Bengal. 
But vvliile such be the state of tlie law, the Court can only take 
care, that, right or wrong, convenient or inconvenient, it sluill 
ho im])artiully carried out. The obvious remedy is for the 
h’gislative to enact that new or rival bazars shall not be estab¬ 
lished within a certain distance of old ones, without the consent 
of the civil authority. If a new mart be really wanted for the 
convenience of buyers and sellers therp could be no difficulty iu 
procuring such consent. If it be to be established as is so 
often the case, for unfair purposes, incompatible witli peace and 
order, it should be peremptorily closed, or cousent be refused for 
its establishment. 

The otlier point is the conduct of the Police. Considering 
the number of officials and the general reiiuircinents of the dis¬ 
trict, a fair body of Polic^iad beep stationed near the scene of 
the occurrence, ^riierc ^^ro two jemadars, several burkuudazes, 
and a Barogah of a neighbouAng tbunnah, who, it is to be 
abserved, had come there the day before in order to apprehend 
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some defendants in another case, and whose evidence is remark¬ 
able from its clearness and impartiality. Yet this body of men 
were absolutely powerless. They should in such a case, have 
had fire-arms with them, and on seeing a body of men amount¬ 
ing, it is stated, to eight hundred, and certainly to be numbered 
by hundreds they should, if unable to disperse thorn, have 
retreated with Mr. Oram to the factory, and have defended him 
and his property by using their weapons freely. There can be 
no doubt that, in the case of such an unprovoked outrage, Mr. 
Oram himself or the Police, or both, would have been fully 
justified, in the eye of the law,,in shooting some of the fore¬ 
most rioters dead. 

We now come to the last point, which is the identification of 
the defendants. The facts being proved without question, and 
not being challenged by the Counsel for the defendants, there 
must still remain room for doubt as to the real implication of 
the persons named. Now admitting generally that it is custo¬ 
mary in Pengal for prosecutors and witnesses to include 
unoffending persons, against whom they may have a grudge, in 
charges indisputably true, and that tbe evidence against each 
person requires to be very carefully scrutinized, yet there is 
nothing in the testimony of the main witnesses to shake con¬ 
fidence in their general accuracy. An attempt was made by 
the Counsel to impugn tbe evidence of the Poses m toto, as 
persons interested in the old bazar, which had been ruined or 
impaired by the establishment of the new one, and therefore 
likely to indulge malice against such ryots as had left them for 
the iiaja. Put I see notliing at all to induce me to reject the 
evidence altogether. The attack was made against Mr. Oram, 
by ryots and not by sliop-keepers, aided by lattials, there is no 
question that the Poses live on the spot, one of them was 
actually in the factory at the time and another No. 13 is the 
ffomaishtak, and may bo supposed to know most of the villagers 
by sight. Duo weight has, moreover, been given to such pleas 
of enmity as rested on apparently substantial grounds. Again, 
there was nothing in the way in which the witnesses gave evi¬ 
dence to lead to a supposition that they were actuated by a 
strong personal feeling j^gainst all the parties. Some of tbe 
defendants named before the Police and the Magistrate, are not 
named by them in the Sessions, which does not look like per¬ 
tinacious animosity, and, above all, the rapidity with which the 
investigation was followed up by the’ Police, precludes all 
suspicion of general connivance, and must have rendered 
nugatory any attempt to implicate innocent individuals by 
wholesale. The outrage ocej^rred oia the fourth, and on that 
very evening the depositions of witne^-^s Nos, 3,4 and 5, were 
taken. On the following inoriWng Nos. 6, 8, W, 10, 11, 12, 13, 
14,15,15, 17,18 and 21, were taken, and the remainder the 
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next daj, or a few days afterwards. Most of the defendants 
have been named from the first and named consistently before 
each Court, and in identification before the Sessions, the detend- 
ants were not pointed out in any order, but selected, here and 
there, as they stood or sat in three rows. 

The Jury after a patient hearing, which occupied ciglit entire 
days, were divided in opinion as to the guilt of the prisoners. 
One Juryman found all guilty except Nos. 9 and 31. Another 
would have acquitted Nos. 9, 11 and 15, for one reason, and 
Nos. 20, 21, 22, 23, 24, 26, 28, 29, 31, 37, 39 and 41, because 
he would reject generally the,evidence of the Boses. And the 
third agreed with the above and would have acquitted No. 27 
besides. 

But 1 see no reason whatever for such a general mistrust of 
the evidence ol’ these witnesses, and in an equally general vvay, 
but with more truth, it may be said that these ryots, defendants, 
came . from tlic associated villagtis and were urged on by a 
more powerful hand, to attack the factory and to ruin Mr. Oram. 
There can be little doubt that the population of those villages 
turned out in a body to the attack, and the proper question for 
enquiry seems to be, not who of those villagers were present, 
but who through chance or Ibresight, had been absent from such 
a gathering. But 1 now proceed to record my finding against 
each defendant in succession, with the reasons for conviction. 

Danesh JVo. 10 was mentioned before the Police and the 
Magistrate, and is identified before the Sessions by witnesses 
Nos. 4 and 6, who however (No. 6,) did not mention him at 
first, and by Nos. 13, 14, 16, 17 and 22. His defence is that 
he was told to give evidence in the case and refused, which plea 
is improbable and unsupported, and an alibi, which is unsatis¬ 
factory. 1 convict this defendant of the charges. And when, it 
may be asked, could he have been so told to give evidence, the 
riot occurring on the fourth and the evidence being recorded 
the next day, and meanwhile the villages having been literally 
emjitied of their inhabitants ? 

Nussruddi No. 11 is recognized by witnesses Nos. 3, 7, 13, 
14, 15, 16, 17 and 22, in the Sessions, as well as before the 
Police. His defence is that he refuse^ to give evidence, though 
it does not appear either in his case or in that of others how he 
should ever have been asked to give evidence, and an alibi, 
which is not made out. 1 convict this prisoner. 

Arzan Mundle No. 12 was recognized in the Mofussil and 
before the Sessions hy witnesses Nos. 7, 13, 14, 17, 21 and 22. 
His defence is that he changed from the old to the new bazar. 
But many other ryots, w^iesses, a^mit that they have done this 
and they are nq/inade diiendants. His defence is also an aUbi, 
which 1 cannot believe. I convict this prisoner also. 

■ Ifachim No. 13 is recognized by witness No. 5, who picked 
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him out of the other defendauts without knowing his name, by 
Nos. 7, 13, 14,15, 16, 17 and 20, which last however termed 
him Ussimoolla and by No. 22. This prisoner was mentioned 
from the first before the Police. His defence is that he refused 
to give evidence, and an in regard to which two witnesses 
depose that they know nothing, while the rest do not satisfac¬ 
torily establish it. I convict this prisoner. 

JVb.9. 16 and 17 are not mentioned by many witnesses as hav¬ 
ing taken a prominent part in the attack on the factory, but tlie 
testimony of a perfectly iuclependcnt witness. No. 29, shows 
tliat they were of the party who \vcre carrying away Mr. Oram 
at tlie very moment wdien the Magistrate came up. It is 
proved by tliis man that Mr. Oram was made over to him by 
the defendants and others and then taken away again from him 
in order that he, Mr. Oram, might be put into a palanquin. 
It is urged for the two defendants that Mr. Oram did not 
mention their names in hi.s deposition but it is not shown how 
ho should have known their names. And there is notliing 
whatever to invalidate the clear evidence of witness No. 29. 
The defence of the defendants, an alilfi, is utterly to be distrusted 
and there is not even a plea of enmity. I convict both these 
men. • 

JVb. 19, Fakcer Mainood is a chowkeedar of one of the neigh¬ 
bouring villages. Such a jiorson would he likely to he recog¬ 
nised by many and he has accordingly been identified, and 
spoken of as amongst tlic foremost, by witnesses Nos. 3, 6, 7, 8, 
13, 14, 16, 17, 21, 22 and 27. Tliis last witness who is a 
jemadar of Police, declares tliat seeing the defendant amongst 
the rioters and knowing him to be a watchman, ho asked him 
what he meant by joining the rioters, when the defendant had 
the impudence to say that ho was come to report the riot. The 
defence is that the chowkeedar gave evidence in the case of 
Act IV. and that when Mr. Oram came to sow indigo in the 
village of Teli Dank lira, on the very day of tho riot, ho, tlie 
defendant, opposed Mr. Oram, when this gentleman’s Initials 
burnt the houses of several villagers. But tliere is not a shadow 
of corroboration for this statement and it is utterly refuted by 
the reports of the Police s^nd the careful investigation held on 
the occurrence. It is in fiict a mere baseless insinuation, that 
whatever Mr. Oram suffered, he suffered at the bands of his 
own men. I convict this defendant. 

No. 20, Khosal Sheikh was spoken of before the Police and 
the Magistrate, and is identified in the Sessions by witness 
No 5, who did not mention his name before the Police, and by 
Nos. 7, 13, 14 and consider the^videuoe against this man 
quite sufficitent for conviction and coatict hiiS^ of the offence 
charged. His defence is an alilA at a village hardly a mile off. 
Nos. 21 and 22 were mentioned before the Police and the 
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Magistrate and are identified in Court by witnesses Nos. 13, 14, 
16 and 17, and tlie latter by witness No. 21 also. The case against 
these men also is coni|)lete. The defence of the former is, the 
evidence of some witnesses who say that he came to tell them 
that lattials were robbing and plundering the village of ^Feli 
Dankura which statemetit was untrue, and the defence of tlio 
hitter is an alibi on which I place no reliance whatever. I con¬ 
vict botli these men. 

No. 25, MoJcim Sirdar was identified in Court by witness 
No. 7, though not named by him before the Police and by wit¬ 
nesses Nos. 13, 14, 16, 17, 18 and 21. His defence is an alibi 
which is not satisfactory, and that he was asked to give evi¬ 
dence, of which there is neither probability nor proof. 1 convict 
this man also. 

No, 2() was deposed to before the Police by more witnesses 
than in the Sessions, iiut Nos. 13, 16 and 17, sufficiently bring 
the case homo to him. His defence is an alibi resting on the 
evidence of two unsatisfactory witnesses. I convict tliis 
defendant. 

No. 27, Jdycunto Kapali was mentioned before the Police 
and is clearly identified by witnesses Nos. 13,14, 15, 16, 17, IS, 

20 and 21. His defence is an alibi at the Busunti bazar some 
sixteen miles off, on which I cannot rely, and old ago, which 
fact has been taken into consideration in his sentence. I con¬ 
sider the case against this man amply sufficient for conviction. 

Nos. 28 and 29 were deposiid to before the Police and are 
clearly recognised by one or other of witnesses Nos. 13, 14, 16, 
17, 18 and 21. They plead alibis which are not satisfactory. 
1 convict them both. 

No. 30, Molayndi Nkalassi was one of the most active 
amongst the rioters, and was spoken to before the police, as well 
as identified in the Sessions, by a number of witnesses as 
Nos. 3, 6, 7, 13, 14, 15, 16, 17 and 18, which last witness 
however mistook his name and called him Hisabdi, and Nos. 2L 
and 22, and he is mentioned in Mr. Oram’s deposition. This 
man’s defence is that he was a servant of Mr. Oram and that 
he refused to give evidence in the case under Act J V. of 1840 
about which time he left the service ^f that gentleman because 
he could not get his wages. This latter excuse, if true, would 
be a very good reason for his joining in an attack on the factory, 
and his alibi is not satisfactory. 1 convict this man of the charge. 

No. 32, Madari Ghowkeedar was mentioned before the Police, 
and is identified in Court by witnesses Nos. 7,13, 14, 15, 16, 20, 

21 and 22. His defence is that he had a quarrel some time back 
with the Boses, who turiif.d him cyit of a jumma, which might 
be a very good^ason w/^y he should bear them a grudge, and an 
alibi, on w'hieh no reliance can'be placed. 1 convict him of the 
charge. 
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2fo. 33, Doad 3lullick was deposed to before the Police and 
is clearly identified by witness No. 3, who however had not 
mentioned him previously, Nos. 7, 13, 14, 15, IG, 17, 20, 21 and 
22, besides being mentioned in Mr. Oram’s deposition. His 
defenee is that he had a quarrd with Mr. Oram, whose servants 
took away his cows, l)ut he admits that though he complained 
about it, ho only got back one cow out of twelve. This, so far 
from t(;lling in lii.s favor, would be a very good reason whj’’ he 
should entertain hostile feelings to Mr. Oram. He also pleads 
an alibi, which is unsatisfactory, and old age, which has been 
considered in the veiy lenient sentence passed on him. 1 con¬ 
vict him of tlie charge. 

Nos. 34, 35 and 3G, Seetarara alias Hindoo Singh, Shukul 
ThakurHunooman, and Buriar Singh who ap[)ears to liave 
been known sometimes as Natu Singh, are three u[) 0 ountry- 
men, who were foremost amongst the rioter.s. I'hey were men¬ 
tioned before the Police, and are ideiitilled by one or other, or 
all of the witnesses Nos. G, 7, S, 9, 11, 12, 13, 14, 15, IG, 17, 
18, 20, 21 and 22. That these men were employed to head the 
attack, I have not the smallest doubt. The identification wa.s 
comjdetc and satisfactory in every rcs[)Oct, and that there 
should be any doubt as to one man’.t precise name, (evidence of 
witness No. 6,) or that most of the witnesHcs should only know 
these m('n as strong up-country hired servants, or latiinls, is 
only what was to be expected. Their defence is th;it they were 
at Alipore near Calcutta on the day of the j'iot, to support which 
thev have summoned several burkunda/.es of tlie Collectorate 

t/ 

guard there. 1 have no doubt that they went off to Calcutta 
immediately after the l■i()t, for it was the knowledge of the fact 
that several up-(!onntryinen had gone to ('aleuita after tlio 
attiur, that led to their pursuit aud apf»rehension there. I can 
pub no reliance on the statement of their witnos.se.s, who profess 
to remember accurately the day when they ap])earedat Alipore. 
Indeed the evidence for the prosecution aud against these men 
is too overwhelming to be contended against. 1 convict them all 
three. 

No. 37, Pnrmboollah was deposed to hy witnesses Nos. 7 
and 21, in the Mofussil and in the Sessions, and identified hy 
witnesses Nos, 13, 14, IG and 17, in the Sessions. Ilis defence 
is an alibi, which is unsatisfactory. I convict him of the 

No. 38, Manik Sheikh Klialassi was deposed to in the 
Mofussil and in the sessions witness No. 3, recognized in 
the Sessions by No. 6, and sworn to by Nos. 7, 13 and 15 
though not mentioned in the ^dofussil|Aand by Nos. 16, 17, 20, 
21 and 22 in both places. He is spokeiVto by s^’eral witnesses 
as the man who set fire to the house. His defence is that he 
had had service at the factory but left because six months’ wages 
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were owing to hina, which, if true, tells by inference against 
him, and an alihi, which is as unsatisfactory as the generality of 
these pleas in this case. I convict him of the charge. 

No. 39, Jhurroo Sheikh, —against this man, besides the 
evidence of witnesses Nos. 15,16 and 17, there is that of No. 26, 
the Harogah, from whose custody the defendant escaped at the 
time of the riot to join the rioters in the attack, his defence is 
that he ran away from tlie Darogah, which he had no business 
to do, and went to his village, which 1 have no doubt ho did 
after the riot. 1 convict liira. 

No. 40, Manik Sheikh wi^ mentioned before the Police and 
identified in the Sessions Court by witnesses Nos. 3, 7, 13, 14, 
15, 16 and 17. His defence is an alihi which is not established. 
1 convict him of tlie charge. 

Noe. 41 and 42, (Toburtlhuu Ghose and Chamari Sheikh were 
mentioned boibre the Police and in the Sessions by cither 
Nos. 6, 7, 1.3, 14, 16, 17 and 21. Their defence is an alibi, not 
e^tahlislled. 1 convict these men of the otfence. 

After tlic above review, 1 sentence the defendants Panaoollah 
(No. .16,) JJenode Mallah (No. 17,) Eakcer Mahomed (No. 19,) 
IVlolauidhi Klialassi (No. 30,) Madari Ohowkeedar (No. 32,) 
Seetaram Singh aliae Hindoo Singh (No. 34,) Shukul Tacoor 
alias IJnnooman (No. 35,) Buriar Singh (No. 36,) and Manik 
Sheikh Khalassi (No. 38,) to seven yejirs’ imprisouineiit with 
hard labor as being foremost in the business and most to blame. 

The defendants Hanesh Slieikh (No. 10,) Nussruddi (No. 11,) 
Arzau Mundle (No. 12,) Hachiui (No. 13,) Khosal Sheikh 
(No. 20,) Kefaitoollah Sheikh (No. 21,) Madari Mollah 
(No. 22,) Mokim Sirdar (No. 25,) Jamal (No. 26,) Gobind 
Ohowkeedar (No. 28,) Khodabux Biswas (No. 29,) Purushollah 
Sheikh (No. 37,) Jhuroo Sheikh (No. 39,) Manik Sheikh 
(No. 40,) Goburdhun Ghose (No. 41,) and Chamari Slieikh 
(No. 42,) are sentenced to five years’ imprisonment with hard 
labor. 

The defendants Bycunto Tvapalee (No. 27,) and Doad Mul- 
lik (No. 33,) are sentenced to one year’s imprLsonmerit with 
hard labor, piirt of the charge proved being arson, the labor is 
not commutable to a fine. The MagLstrate acted on hearing of 
the riot, with great energy and promptness and with judgment 
in the conduct of the case. 

Remarks by the Nizamut Adawlut. —(Present: Mr. I). I. 
Money.) The Sessions Judge has given the evidence in this 
case at full length. 

These gross outrages by armed retainers are so common in 
Bengal, and have been sir little checked, the principals in almost 
every instance escaping, 4hat, forlhe ends of justice it is to be 
regretted, any compromise should have been eifected. 

•The Sessions Judge has shown, after careful enquiry, how the 
£ 2 
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1858. outrage upon the factory must have boon instigated ; and has 
’ll stigmatised it as a “ cowardly, deliberate, unjustitiable and 

^uary . unprovoked attack.” 

D ^i8H remarks upon the state of the law regarding the erection 

Sheikh will bazars coutij^uous to bazars of long standing, and the 

others. absolute powerlessness of the X'olice without fire-arrns to repress 
such outrages, deserve the attention of the Government. 

The facts of the case, as proved by the evidence, liavo been 
correctly stated by the Sessions Judge. 'J'he only question for 
the Court to determine is, whether upon the evidence, the pri¬ 
soners, all of whom have appealed gnd been defended by Baboos 
UnodapersadBiuierjca and Sreenath Doss, are all or any of them 
guilty. 

After most carefully going through the whole evidence on the 
record, and comparing the statements made by the witnesses 
before the Police and the Magistrate with their subsequent 
depositions in the Session.s Court, I diifer only from the Sessions 
Judge regarding the testimony of the Boses, which is not in my 
opinion entitled to the amount of credit ho attaches to it. 

Putting aside interested motives, by which they may or may 
not have been influenced, there is much in their evidence to 
create a doubt, whether they dep»se correctly to what came 
under their own observation- 

Let us take the evidence of witness No. 13, Mohunchunder 
Bose, who being the gomashta of the Factory, and being present, 
undoubtedly must have seen a good deal of what took place, and 
may be supposed to know, as tlie Sessions Judge remarks, most 
of the villagers by sight. 

Now he, and the other Boses, and Issur Doss, a Kellassee in 
Mr. Oram’s service, witnesses Nos. 14, 15, IG, 17, 18 and 21, 
depose together before the Darogah, that the attack upon the 
factory and Mr. Oram was made by about one hundred and three 
men, whom they name. Before the Magistrate witness No. 13 
names one hundred and fifty, and identifies twenty-four as being 
present and concerned in the outrage. Before the Sessions Judge 
he identifies thirty-four. Some named before the Darogah arc not 
named before the Magi.strate, and others named are omitted. 
There is the same diflbrence^n the testimony of the witnesses upon 
this point before the Sessions Judge. 1 would not lay much stress 
upon this fact. It is natural. It must occur where so many are 
concerned. The contrary,that is, a clear and distinct identification 
of the same individuals, especially where the number is so large, 
would be much more open to suspicion. But what throws great 
doubt upon the identification of those alleged to be actually 
present and joining in the attack is tha number named at first. 
. It may be very true that Gift population of\the associated 

villages turned out in a body, as the Sessions Judge remarks, 
and were urged on under a powerful influeuee to attack the 
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Factory and ruin Mr. Oram; but any one who has had Mofus- 
sil experience of bodies of men collected for such purpose, and 
apparently acting in concert under such instigation, must be 
well aware, that many take no part in the outrage, though they 
swell the number from fear and submission, and that those who 
carry out the orders they have received to the very letter, at all 
hazards, are the armed retainers and hired lattials, who may be 
aided and abetted in the act by the more interested or more 
venturesome of the villagers. There are besides always a large 
number oi tumaslia-heens^ or lookers-on to see the row. Although 
therefore legally all who ajre present, and take no steps to 
l)revent the affray, are more or less implicated, it would be most 
unjust not to make a broad distinction, and it is the more 
necessary for the ends of justice, that the Court should be in 
possession of clear and consistent and reliable evidence regarding 
those who actually took part in the perpetration of this outrage. 

Now it is apliysical impossibility under the circumstances of 
the case, that a disinterested and independent witness sliould 
see with his own eyes, so as to be able to name them after¬ 
wards, one hundred and fifty men engaged in the attack. He is 
never likely to be near enough to distinguish tliem all, and even 
if he was, the noise and confasion and excitement would prevent 
such wholesale recognition. 

The witness No. 13 was some distance off under a tree, but, 
to get over the difficulty, he explains, that he was in different 
places, and as there was an attack on Mr. Oram near the river 
subsequent to the attack on the Factory, which he witnessed, 
he states that he was first on one side and afterwards on tho 
otlier side of the river. The evidence of the other Hoses is of 
the same character. I think such evidence should be received 
with great caution. 

It has been urged in defence of the prisoners, that the witness 
No. 20 states in his evidence that the village of Doorgapore, 
where tho Boses reside, is distant two days’ journey from the 
Factory, and it was unlikely, therefore, that they should have 
been present to see what they describe. This is the statement of 
only one witness, and tho fact is not confirmed by any other 
evidence on the record. But, be this §,3 it may, I have no doubt 
in my own mind from the whole evidence, that they were 
present as represented, though I doubt that they saw all they 
describe. 

Inasmuch, therefore, as there are facts deposed to by them, 
upon which dependence may be placed, I would reject only 
such portions of their testimony as are not corroborated by 
other reliable evidence. 

The Sessions Judge has trusted their evidence as to some of 
the prisoners, and rejected it as to others. 

Witnesses Nos. 10, 17, 18, 20 and 21, as well as witness 
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No. 4, swear to the prisoner No. 9 being present, armed with a 
stick amongst the rioters ; yet the Sessions Judge, not without 
reason, disbelieves their testimony and acquits the prisoner. 

The prisoners Nos 14 and 15, are acquitted for reasons given 
by the Sessions Judge, although their participation in the riot 
is sworn to by the Boses and some of the Police. 

The prisoner No. 23 is mentioned by only two of the Boses, 
and justly acquitted. 

The prisoner No. 24 is justly acquitted, although the Boses 
mention him, because the witnesses Nos. 3, 4 and 7, who had 
named him in the Mofussil investigation, could not identify 
him before the Magistrate. 

The prisoner No. 2G is convicted chiefly upon the evidence of 
three of the Boses. 

It is extraordinary, but so it is in almost every outrage, 
instigated as this appears to have been, that the Harogah and 
the Police recognise so few. 

The prisoners’ pleaders admit that their evidence is disinter¬ 
ested and most to be relied upon. 

If out of an immense body of rioters, many of whose faces 
must be familiar to them, the Police can recognize so few, and 
if tlieir testimony is honest, it throws of course greater doubt 
upon the evidence of those witnesses who identify them en 
masse. 

Belying upon the testimony of the Boses, for the reasons 
above stated, only when such testimony is corroborated by other 
evidence on the record, 1 acquit the prisoners Nos. 21, 22, 2G, 
28, 29 and 37, and direct their immediate release. 

1 also acquit and direct the release of the prisoners Nos. 25, 
27 and 41. The evidence against them is not so clear and 
satisfactory as 1 could wish, and, as 1 am not satisfled from that 
evidence of their participation in the crime charged, 1 think 
they are entitled to the benefit of the doubt. 

I see no reason to disturb the sentences passed by the 
Sessions Judge upon the remaining prisoners, and therefore 
reject then.' appeah 



CASES IN THE NIZAMUT ADAWLUT. 


31 


Pef.sent : 

D. I. MONEY, Esq., Officiating Judge. 


GOVERNMENT 

versus 


J 08Sor(’, 


Trial No. 1, ron October, 1857. 

MEHUR OOLLAll (No. 7,) BATH SIRDAR (No. 8,) 
.TUNOO SIRDAR (No. MOSSABDY SKIDAR 

(No. 10,) KALACHANl) MOJOOMDAR (No. 11,) and 
KAMAL SHEIKH (No. 13.) 

No. 1 rott September, 1857. 

MANGLTN SIRDAR (No. 2.) 

Crime Charobd. —Committing a riotous attack upon the 
Indigo Factory of Muttrapore attended with arson, the s(ivere 
wounding of Mr. George Oram and slight wounding ofRam- 
narain Singh and others, the plunder of property valued at 
Rs. 308-9, belonging to the Gaud Ghat concern, and Rs. 405-4 
belonging to Mr. George Oram, and with resistance of the 
Police on the 4th May, 1857; corresponding with the 23rd of 
Bysack, 1204, B. S.; 2ud count, forcibly carrying away and 
illegally conlining, Mr. George Oram, Ramnarain Singh, Nussrut 
Khan, Arman Klian and Rea/.oodhi. 

Crime Estabiusiied. —The same as crime charged. 
Committing Officer.—Mr. E. W. Molony, Magistrate of 
Jessorc. 

Tried before Mr. W. S. Seton Karr, Officiating Sessions Judge 
of Jessore, on the 21th October, 1857. 
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lieniarks hg the Officiating Sessions Judge .—In trial No. 1, January, IH-iV. 
for October, i857. This case is supplementary to the Calendar of <^onrt ob- 
the Magistrate, No. 5 for July hist. The prisoners were entered *i,i*^*^ this 
by the Magistrate in two distinct Calendars, the prisoner nasehavefound 
Mangun (No. 2,) whose case stands over for his witnesses, being somoof lliepri- 
the first in one Calendar, and the prisoner Mehur Oollah the soners guilty 
fir-st in the second. But as the case against all the prisoners 
relates to precisely the same events, a’id is supported by exactly 
the same evidence, both the Calendars have been dealt with as one trusted in the 
continuous Calendar, to avoid confusion, and a needless repetition former case, 
of the same evidence in a separate bundle. The prisoners in and on wlimh 
the Sessions Court, are consequently marked as Humbers 2 to othorprisoners 
13. The history of the case, which is that of the attack on 
the Muttrapore Factory belonging to Mr. George Oram, is ^ 
fully narrated in the jail delivery statement No. 0 for August 
last, (a copy of which has not here oeen given owing to its being 
a very long one, and a.s it has gone to the Sudder in appeal) on 
the trial of thirty-three prisoners, committed in the first Calcn- 
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tlar above noted. As to the truth of the facts, there can be no 
sort of question. The only question for the Court to determine 
is, were the present parties concerned in the attack. 

The Jury which consisted of the same persons as had sat on 
the original trial, found all the parties guilty with the exception 
of Nos. 3, 4 and 6. 

My opinion as regard each is as follows. 

Prisoner No. 7 is identitied by witnesses Nos. 2, 4, 5, 7 and 8, 
of whom the four first have mentioned his name all along. His 
defence is that he had an old quarrel with the Boses, in whicli 
he admits, that ho entered a ra^-Anamahy and some witnesses 
who know nothing at all aboi\t him. The evidence against him 
is clear and consistent. 1 convict him. 

Prisoner No. 8 is mentioned by witnesses Nos. 1, 2, 4, 5, 6 
and 8, of whom Nos. 2, 4, 5 and 6, have mentioned him from the 
first. His defence is an old quarrel about a tree, which the 
Harogah made up, and some of his witnesses know that a person 
named Nenmut bought a tree from the prisoner some seven or 
eight years ago, which Mohan Bose objected to being carried 
away. The other witnesses know nothing. The defence appears 
to me frivolous, and the evidence for conviction clear. 

Prisoner No. 9 is identified by witnesses Nos. 2, 4, G and 8, 
of whom the three first have mentioned him all along. His 
defence is that he was sued unsuccessfully by a brotlier of 
Mohan Bose on a bond, and an alihi. I consider the defence to 
fail and the evidence to be quite suflioieut for eonviotion. 

Prisoner No. 10 is identified by witnesses Nos. 1, 2, 4, 5, G 
and 7, all of whom, except Nos. 1 and 7, named him before the 
Police, his delence is an old quarrel and an alibi neither of 
which are proved in any way. 1 convict him. 

Prisoner No. 11 is identified by all the witnesses, and only 
Nos. 1 and 8, failed to name him at first. He is moreover 
proved to have been prominent in attacking Mr. Oram per¬ 
sonally, thrusting at him with a spear when that gentleman 
was down on the ground, after escaping from the Pactoiy. 
His defence is an alibi, supported by two witnesses, wliose 
evidence 1 do not believe. 1 convict this jmsoner. 

Prisoner No. 13 is identified by witnesses Nos. 2, 4, 6 and 8, 
of whom the three first named him before the Police, ho idoads 
sickness and an alibi, and brings two witnesses to support his 
plea, whose evidence I cannot accept. I convict this prisoner. 

Prisoner No. 11 is sentenced to seven years’ imprisonment 
with hard labor, and prisoners Nos. 7, 8, 9, 10 and 13, to five 
years’ imprisonment with ditto, arson being part of the charge 
proved. . 

In trial No. 1 for Septemoer, 1857, in continuation of trial 
No. 1 for October, 1857. The prisoner is a notorious character, 
and his apprehension was only ellected after a large reward had 
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Vieen offered for him. The evidence of witnesses Nos. 1, 2, 4, 
6, 7 and 8, is clear and positive as to his presence, and he has 
been named by them all from the first with the exception of 
witness No. 1 wlio, however, may very well have not known his 
name when giving evidence before the Police. He, the prisoner, 
had summoned eight witnesses in his defence, of whom some 
only could be found and they declared that they did not even 
know liim by sight. The prisoner then declared that he had 
summoned, not those witnesses, but others of the same name 
from a different village of the same name, and claimed that thev 
should be heard. They have accordingly been sent for and the 
case suspended as far as he is concerned. 

The witnesses of the defendant Mangun were this day beard. 
Their evidence as to an alibi was of the vaguest and most 
uncertain kind. Of the Jury who sat on the case two were 
present, the third being unavoidably absent through severe ill- 
nes.s, and they found a verdict of guilty, in which 1 entirely 
concur. The prisoner is a notorious and desperate character. 
I sentence him to seven (7) years’ imprisonment with hard labor 
in irons. 

Hemarks by the Nizamut Adawlut. —(Present: Mr. D. 1. 
Money.) "With reference iio iny reniarks on the evidence of 
the Boses in the appeal of the prisoner in No. 6J)7, I acquit tho 
prisoner No. 2, Mangim Sirdar, No. 7, Mchuroollah, No. 9, Junoo 
Sirdar and No. 13, Kamal Sheikh and direct their immediate 
release. I see no reason to interfere with the sentences passed 
by the Sessions Judge upon the prisoners No. 8 Batu Sirdar, 
No. 10, Mossabdy Sigdar and No. 11. Kalaehand Mojoomdar and 
reject their appeal. 1 observe that the Jury in this case liave 
found some of the prisoners guilty upon the very same evidence, 
that of the Boses, which they distrusted in the former case, and 
on which other prisoners were acquitted by them. 


1858. 


January 27. 

Case of 
Mxtjghtn 
SlBUAB 
and others. 


TOL. VIIT. 
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Present: 

D. 1. MONEY, Eb(J., Officiating Judge. 


GOVERNMENT 


versus 


Dacca. 

1858. 


January 30. 


Case of 
PUBBAN 
and 
otilicrs. 


PURBAN MEEAH (No. 1,) KUMMEERUDDY (No. 2,) 
GOG UN TAGORE (No. 3,) BUSSEERUDHY SIRDAR 
(No. 4,) TOZUMMUL HOSSEIN alias TOZAUDDY 
(No. 6,) MEKR BISSOOALLY'amas SURFURUZALLY 
(No. 7,) MEER RUSTOMALLY (No 8,) MEER SAM- 
SHEREALLY (No. 9,) MEER GOLAM ALLY (No. 10,) 
AN ESI I TAGORE (No. 11.) MEER GOLAM ALLY 
KHOLEEFA (No. 12,) SHEIKH MANGUL (No. 1 ,) 
SULLEEMUDDY (No. 14,) H ARAN DOLLAR (No. 15,) 
MAHOMED BASERE (No. 16,) OOMUR KHAN 
(No 17,) OOMACHURN SINGH, (No. 18,) MOHUN 
CH UNDER BISWAS alias KISTOMOHUN BISWAS 
(No 19,) DHUNNOONJOY KUR (No. 20,) PRANKIS'lO 
SARUN (No. 21,) MUDDUN MEEAH alias BUDDAN 
(No. 22,) RAMKOOMAR SARUN (No. 23,) PRANNATH 
SARUN (No. 24,) and MADARY KHAN (No. 25.) 

Ckime Charged. —Affray attended with the wilful murder of 
Adam Sheikh and wounding Meor Golam Ally the defendant 
No. 12. 

Crime Established. —Affray in which Adam Khan was 
killed and Golam Ally wounded. 

Committing Otlicer.—Mr. J. 11. Ravenshaw, Officiating 


The sentence 
oi the Sessions 
Judge affirm¬ 
ed in appeal. 
Held lliat the 
collection of a 
largo body of 
armed men, 
even if they 
posaesBod the 
right to sow 
indigo, and 
were in the ex¬ 
ecution of a 
lawful object, 
was calculated 
to excite alarm 
and threaten 
the peace, of 
the neigh hour-’ 
hood, and 


Joint-Magistrate ot lurreedporo. 

Tried before Mr. R. Abercrombie, Officiating Sessions Judge 
of Dacca, on the 22nd October, 1857. 

Bemarks hy the Officiating Sessions Judge .—On 4th April 
corresponding with 23rd Cbeit, B. S. an affray took place be¬ 
tween the retainers of Mr. McArthur, manager of the Meer- 
gunge Indigo Factory, on the one side, and tlie villagers of 
Jypassah on the other. As would appear from the Officiating 
J oint-Magistrate’s abstract,* these villagers are rather a refrac¬ 
tory set, refusing to pay rent to Mr. McArthur, who is the 
putneedar, or to sow indigo. This was the cause of the 
affray. 

As usual in cases of this description, there are amongst the 

witnesses partizans of both sides, each anxious to attach the 

greatest, if not all the blame, to the opposite party. It is, 

however, established beyond a‘ doubt by the evidence of the 

- 1 o oo J 0.1 Police,* who were on the spot 

• Witnesses Nos. 1,2,23 and 24. j * 4 . j ^ 

, , witnessed the occurrence, 
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that the affray was mutual, and that both parties were armed. 1858. 
The attack was certainly commenced by the factory people, wIjo T 
came with a body of three or four hundred armed men, but it 
is a fact equally established by the evidence of numerous wit- CInse of 
nesses, that the villagers were quite prepared to give them a 
warm reception, and turned out against them in equal numbers others, 
armed with weapons. During the affray that ensued, ono man 
named Adam Khan was killed, having received a wound from a showed, that 
« TTtTVL KT on soolfee in the chest, described instead of ro- 

1 ness 0 . . Medical Officer* as one 

ol a very serious nature, the^iron head ot the weapon remaining purpose of 
in the body of the deceased until extracted by the Doctor some establisliing 

X -n • -vr lo days after death. Another man tlioirrigld nnd 

t Prisoner No. 12. Khalleefaf was obtaining ro- 

wounded. It is a disputed point to which side the man who drosxtbeyworo 
was killed belonged, both parties claiming him and the evidence 'f'o 

of both sides being pretty evenly balanced. The wound which take the low 
caused the death is not proved to have been inflicted by any of into their own 
the prisoners present, nor does it appear certain by whom the J'ands ; that 
isoolfee was thrown. 

All the prisoners plead not guiltij. Nos. 1, 2, 4, 7, 8, 10, 13, ® 

14, 15, 17, 20, 21, 23 and 2^, set up an alibi stating that they emnstances 
were in their houses at the time of the affray, that is, in the would be no 
village Jypassah, on the borders of which the fight took place. juatiCcation, 
Tlie other prisoners plead enmity as the cause of their being i'ho'jgh it 
named amongst the defendants. They have all failed to afford 
satisfactory proof of the defence set up. for fjjy n,p,. 

The Law Officer in his futwa pronounces all the prisoners gation of pun- 
exeept No. 5 guilty of “ affray in which Adam IChan was killed isbrnont. 
and Gollam Ally wounded” but acquits them of wilful murder. 

I concur in the above verdict and taking into consideration 
the fact that the factory people commenced the affray, 1 sen¬ 
tence prisoners Nos. 1, 2, 3 and 4, to seven (7) years’ imprison¬ 
ment with labor in irons, and jirisoners Nos. 0, 7, 8, 9, 10, 11, 

12, 13, 14, 15, 10, 17, 18, 19, 20, 21, 22, 23, 24 and 25, to five 
(5) years’ imprisonment with labor in irons. 

Against Panchcowry, prisoner No. 5, there is no proof, the 
witnesses having failed to identify him. He is therefore acquit¬ 
ted and released. 


Remarks by the JSizamut ddawlut. —(Present: Mr. D. 1, 
Money.) The prisoners Nos. 1, 2, 3 and 4, have been defended 
by Mr. Peterson and Mr. Allan and the prisoners from No. 0 to 
No. 25 by Moulvee Aftaboodeeii and Baboo Huokoolchunder 
Mookerjee. 

It has been urged principally in behalf of the prisoners 
Nos. 1, 2, 3 and 4, that they wer^ on the spot, where the affray 
took place, for a legal purpose; that the lands belonged to Mr. 
'McArthur as included in puiTiee, that they had a right to 

i* 2 



1858. 

J^uary 30. 

Case of 
POBBAN 
Mbbah and 
others. 
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sow the indigo, that they were armed only for their own 
protection and that if, in the exercise of the legal right, they 
opposed an attack from the opposite party, they could not be 
considered the aggressors, and should not have been subjected 
to a greater punishment. It was also argued that inasmuch 
as they had the right to sow the indigo, the opposite party by 
disturbing them in tlic execution of a legal right, were answer- 
able for the consequences under the provisions of Section 15, 
Regulation VIJ1. of 1819 and lastly, that if, notwithstanding 
the lawful right to sow the indigo, it be proved, that the pri¬ 
soners, by resisting the attack made upon them, were guilty of 
any otlence, both parties were in pari delicto. 

The affray attended with the homicide of one person and the 
wounding of another is clearly and distinctly pioved. 

Regarding the murdered man, the Magistrate states that he 
has no doubt from the evidence but that he was a servant of the 
lactory, though it is not proved on whose part he was present. 
He considers the aflray to have been premeditated by the 
Factory people and that they were the aggressors, insomuch as 
they endeavoured to compass a legal end by illegal means ; but 
as the ryots had no right to resist them he considers both 
parties equally culpable. ^ 

The Sessions Judge is of opinion that the cause of the affray was 
the refusal of the villagers, stated to be “ ratlicr a refractory set, 
to pay rent to Mr. McArthur, who is the ]mtnc('dar or to sow 
indigo.” He finds that “ the affray was mutual, and that both 
parties were armed,” but that “the attack wa> certainly com¬ 
menced by the Factory people, who came with a body of three 
or four hundred armed men.” 

It is not proved to which i>arty Adam Khan, who was killed, 
belonged, and the same doubt exists as to the wounded man, 
Qolam Ally Khulcefa, iirisoner No. 12, inasmuch as he gives a 
different account of himself before the Sessions Judge from what 
he first gave before the Darogah. The presumption is that he 
is one of the villagers. 

Regarding the right of the Factory ]ieople to sow the indigo, 
it is not proved whether Mr. McArthur was in actual possession 
of the lands, nor whether the ryots had entered into any con¬ 
tracts which they refused afterwards to fulfil. 

It is clear, however, from the evidence on the record, that the 
Factory people came in a large body armed for the purpose of 
sowing indigo, and evidently prepared to carry out that object 
by force, if they were opposed. 

Admitting that they had the right to sow the indigo, and 
were in the execution of a lawful object, and admitting also tlie 
difficulty which Indigo PlanteAj have to contend against, where 
villagers are refractory and oppose them, the collection of so 
large a body of armed men, the leaders of which some of the 
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witnesses state were mounted on an elephant and horses, to 
carry out at all risks a common design pre-deterrained and 
pre-arranged, was calculated to excite alarm and threaten the 
peace of the neighbourhood and showed, that instead of re¬ 
sorting to the law for the purpose of establishing their right 
and obtaining redress, they were determined, if resisted, to take 
the law into their own hands. The legality of the object, if 
dmitted, is under such circumstances, no justification, though 
it may form some ground for the mitigation of punishment. 
Had it not been for so large an 4rmed force, and shew of 
violence, it is doubtful whether there would have been any 
affray, or at any rate whether the consequences would have been 
so serious. 

Had they quietly and peaceably assembled to carry out a 
legal object, and in the execution of it been attacked by the 
opposite party, it would certainly be a question, how far, if at 
all, in defending themselves they would have been accountable 
lor the consequences. 

After, however, carefully examining the whole evidence, 
1 think it bears out the conclusion at which the Lower Courts 
have arrived, and 1 see no reason to interfere with tlio sentence 
passed upon all the prisoners by the Sessions Judge, and reject 
their appeal. 

The sentence is a lenient ouo, when it is considered that these 
agrarian outrages attended with loss of life are very common. 
In another case of a similar character, attended with culpable 
homicide and wounding, the servants of Mr. McArthur’s Factory 
were found guilty, and sentenced by the Sessions Judge to five 
years’ imprisonment, and his sentence was confirmed in a[)peal 
by this Court on the 17th April, 18 j7. 


1858. 

January 30. 

Case of 
PUBBAW 
Mbbah and 
otbera. 




SUMMARY CASES. 


JANUARY, 

1858. 
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SUMMARY CEASES, 
,1am Aliy, ]S5S. 


I’jlliRENT : 

(J. LOCJ! ANU H. V. BAYLEY, Esqs., 
Officiaiing Judges. 

GOVERNMENT and otueiis, j*nosEcuTOHs 


RAM LOLL PATRO SURNOKAR. 


Crtatk Charged.— 1st count, wilful murder of Khetrornonee 
Surnolcariiee, dauj'hter of tlio prosecutor Oosliiiin Boss Surno- 
kar, and wife of tlie prisoner, on the IStli July, ]S57, corre¬ 
sponding with 1st of Srawnn, 13G1, 13. S., 2nd <^ount, culpable 
homicide of the said Khetromonee Surnokarnoc- 

Committing Officer.—Lord II. Ulick f3rovvn, Offieiating 
Magistrate of Hooghly. * 

Tried before Mr. J. E. S. Lillie, Officiating Additional Sessions 
Judg(' of Jlooghly, on the 30th November, 18,')7. 

Uewiirh'i by the Ojjidating Additional Sessions Judge —'The 

prisoner pleads guilty. It has 

been provtid* tliat he freely and 
voluntarily confessed both before 
the Ilarogah and before the 

Magistrate. It appears that 


Wit. No. 8, TTurrischumlor 
Roy. 

„ „ 10, Molieroolluli Cliup- 

vaasoe. 


the prisoner’s wife had recently f|uitted her father’s house to 
cohabit with her husband, "iffie husband and wife were sleeping 
together on the night in question, when a dispute arose because 
she expressed a wish to return to her father’s house. 'J'hc 
husband became enraged, attacked his wife, and pressed violently 
upon her chest and throat with his hands and feet. He heard, 
as he avers, the noise of creaking of bones issue from her wind- 
]npe; and she died shortly afterwards. He stated before the 
Magistrate that his intention was to chastise his wife, and not 
to kill her. 

The prisoner’s fathert deposes that he was awoke by his son, 

who told him that his wife had 
t Wit. No, It, Bhcem Surnokor. ^ enake-bite ; and a 

I Wit, No. 13, Sroomnnt Sur- dopOMS 

nokar. ^*so sleeping in the 

house, and that he was told that 
the woman had died from a snake-bite. 

VOI-. vrii. 


HooglUy, 

1858. 


January l‘J. 

Case of 
E'AllLOIit 
I*ATiiO Sna- 
NOKAB. 

Remarks on 
necessity of 
enquiries into 
sanity before 
a Magistrate 
commits a pri¬ 
soner ; and on 
the data of 
tlio statements 
of Medical 
Officers on tlio 
point of pre¬ 
vious insanity. 



1S5S. 

% January 19. 

Case of 
Ramloll 
Patho Sub- 

BOJvAU. 
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The Civil Assistant Surgeon* proves that on opening the 

* Asr* TM 1 -n T? rri W6ck of the deceased he found 

* Wit. No. 1, Dr. E. C. Thorp. ., , ., , , ■ , 

that the vertebrae were tractured; 

he is of opinion that “ the fracture had evidently been caused 
by tlie bead being violently twisted round, which must have 
caused almost immediate death.” 

The prisoner’s relations mentioned above having stated that 
he had shown symptoms of insanity, I directed that the Civil 
Assistant Surgeon should enquire into the state of his mind. 
The Civil Assistant Surgeon now deposes that, in his opinion, 
the iirisoner, is perfectly sane, and that no traces of recent in¬ 
sanity can be detected. Ho further thinks that it is not 
possible that the prisoner could have been in an unsound state 
of mind at the time of the murder. 

’)L\\^futwa of the Law Officer convicts the prisoner of wilful 
murder, and declares him liable to kisms. 

I agree with the Law Officer. It is evident that the prisoner 
killed his wife in a very deliberate and determined manner. 
Seeing no extenuating circumstance, 1 would recommend a 
capital sentence. 

I liave pointed out to the Magistrate that enquiry into the 
state of the prisoner’s mind should have preceded the sessions 
trial; and that the second count wak superfluous. 

Resolution of the Nizamut Adawlut .—(Present: Messrs. G. 
Loch and H. V. Bayley ) No. 50, dated the 19th January, 
1S5R. 


The prisoner confessed to the Police, the Magistrate and the 
Sessions J udge. To a separate question put on the 24th August, 
irrespective of his general defence before the Magistrate on the 
19th, the prisoner states that it was not his intention to kill, but 
to chastise his wife. With this exception the prisoner’s con¬ 
fessions slicw that his intent was to take the deceased’s life. 
Ho details his twice twisting her neck, his squeezing her wind- 
jiipe, and simultaneously pressing down her chest, and then 
kicking her, and adds that after eaeZt of these various attacks, she 
was unable to speak. There is nothing to lead the Court to 
doubt that these confessions represent truly the acts and intent 
of the prisoner toward his wife, the deceased. But there is one 
, point in the case which sheuld have been in the first instance 
carefully investigated, and which has been very imperfectly and 
unsatisfactorily enquired into, i. e. that of the prisoner’s sanity. 
Witness No. 14 the father of the prisoner does not state any 
thing of prisoner’s insanity in his deposition before the Police. 
He does distinctly depose before tlie Magistrate and Sessions 
Judge to prisoner having been insane, off and on, about the time 
of the crime being committed.^ The Magistrate also records in 
Column 14 of the Calendar: “ The Darogah and prisoner’s 
father state that the prisoner is not in his right mind, and his 
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appearance and manner render this not improbable.” The 1858. 

crime was committed on the 17th July, and this o[)inion of the- 

Magistrate is recorded in September. (The Magistrate does 
not state on what date.) The Darogah’s report, immediately Case of 
after the apprehension of the prisoner, is that then he was like ^aMLOLi. 
a demented [)erson. On the other hand, it is clearly in evidence 
that the prisoner assigned as the cause of his wife’s death, a 
snake-bite; and detailed bis cause of quarrel with her in a clear 
manner. Further, tlie Civil Surgeon states on oath that the 
prisoner is sane, and that he does not consider that he was ever 
otherwise. But this opinion does not appear based on any 
precise or detailed data; while satisfactory proofs of tlic in¬ 
sanity of the prisoner about the date he committed the crime, 
might probably have been obtained by the evidence of neigh¬ 
bours, and otliers resident where prisoner lived, or who were 
intimate with him. This evidence should have been souglit for 
by the Magistrate in the first instance, instead of his holding, 
and acting upon the opinion, that “ it will be time enough to 
make enquiries on this subject when he has been convicted of 
the above charges.” 

The Additional Sessions Judge will proceed to take evidence 
of the nature above indicated; and also re examine the Civil 
Assistant Surgeon more full/ as to the grounds of his 0 [)inion 
that the prisoner had not been before insane ; and then re-sub¬ 
mit the case to this Court, with his own opinion. 


Pkesent : 

G. LOCH AND H. V. BAYLEY, Esqs., 

Officiating Judges. 

GOVEUNMENT 
versus 

MUSST. CHUNDUA. 

Crime Charged. —Having grievously wounded Mussaniut 
Nullita, the fatal etfects of which#caused her death, after 
nine days. 

Committing Officer.—Baboo Joy Chunder, Deputy Magis¬ 
trate of Manickgunge. 

Tried before Mr. U. Abercrombie, Officiating Sessions Judge 
of Dacca, on the 17th December, 1857. 

Remarks by the Officiating Sessions Judge. —In this case the 
prisoner and the principal witnesses are all near relations. 

• Witness No 1 From the deposition of Musst. Shanto,* a 

cousin of the deceased, it would appear 

o 2 


Diiccii. 

1858. 

January 19. 

Case of 
Musst. 

Cupndra, 

Remarks 
upon a com¬ 
mitment on a 
higher charge 
tlmn that to 
wliich prison¬ 
er imd plead¬ 
ed ; and on t ho 
sentence of im« 
prisonment 
with irons on 
the prisoner, 
a female. Re¬ 
trial ordered. 
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1858. 

January 19. 

Case of 
Mttsst. 
Chuncba. 


t Witness No. 3. 


that, in consequence of the absence from home of her husband, 
the prisoner slept in her house on the night preceding tlie 
occurrence. Early in the morning the prisoner rose, and 
* 9 desired Musst. Fellee,* daughter of the 

1 ness o. . deceased, to open the door. The girl 
complied with her request, when the prisoner struck her on the 
head. Deceased asked her what she meant by beating her 
daughter. On this tlie prisoner seized hold of her, threw her 
down, and cormnenoed striking her on the head with a brass 
ornament called kharoo, weighing 22 ^ iolahs. The witness went 

out and called her mother,f and on her 
return found the prisoner still beating 
NuUita. When spoken to she desisted, and went off. The 
poor woman was perfectly senseless and bleeding ])rofusely from 
the head. She died on the 9th day. The above facts are 
corroborated by witnesses Nos. 2 and 3, who witnessed the 
+ wi . Tsr a greater part of the occurrence, as well as 

j 1 uess o . Hookma Chowkeedar,;}: who came in 

at the end and saw the last blow inflicted. 

Manik Manjee,§ husband of the deceased, deposed that he 
- W i -vf o was absent from home at the time of the 

§ 1 ness o. . occurrence, but on his retiirn he found his 

wife lying senseless and speechless with her skull broken, from 
the effects of which she died. He heard of the circumstances 
attending her being wounded, but refused to prosecute. 

The severe treatment which the deceased underwent is fully 
II w f -KT ft proved by tlie testimony of the Medical 

1 ness o. . Offieerll who examined the body. Tie 

states that the bones of the skull on the left side were broken 
into fragments and depressed inwards on the brain. I'here was 
a large wound of the integument of the skull corresponding, and 
a quantity of blood effused upon the brain. lie adils his 
opinion that’ the wounds on the skull wei'e the cause of death. 
In addition to the above, three ribs were broken. 

In her defence before the Deputy Magistrate the prisoner 
states that the wounds on the deceased were inflicted on her 
by some man who came into the house during the niglit and 
wounded her (prisoner) also. At the Sessions trial she simply 
denied having wounded thb deceased, and added tliat the kharoo, 
the instrument with which the deed was committed, was not 
her property. 

The Town Cazee who sat with me on the trial, convicted the 
prisoner of severely wounding the decea.‘!ed on the head from 
the effects of which death ensued, and pronounced her liable to 
punishment by tazeer. 

All the witnesses co^lcur in stating that the prisoner was 
subject to fits of madnes.s, which lasted for a few days, during 
which she used to talk a great deal of nonsense, but was never 
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guilty of any acts of violence, and it had never been found 
necessary to subject her to any restraint while labouring under 
them. In the lace of tho evidence of the Civil Surgeon, 1 am 
inclined to consider this statement of the witnesses, who are 
relatives of the prisoner, as an attempt to extenuate her offence. 
The prisoner after arrest remained some time under charge of 
the doctor in the Lunatic Asylum, who recorded tho following 
opinion in regard to her state of mind. “ I did not consider 
her to be insane whilst she was in the Lunatic Asylum under 
my charge. She appeared to be a woman of violent temper. 
Her actions and words seemed to display anger at being, what 
she considered, unjustly detailed.” He added that she did not 
give him the idea of being a person subject to fits of madness. 

I concur in the verdict of the Mahoinedan Law Officer, and 


convict the ju’isoner of culpable homicide; and btdieving the 
crime to have been committed by her when laboring under a 
paroxysm of passion, would recommend that she be sentenced to 
imprisonment for fourteen years with labor in irons. 

I regret to remark that considerable delay occurred in tho 
preliminary investigation held by the Police. The case was 
not an intricate one, and the proceedings of the Police might 


have been conducted and finished in thiee days with case. They 
extended over a period of eight days. Notwithstanding the 
# TV f at a crime was witnessed by a Police Oifieer,* 

it was not reported at the tliannah lor 


two days. It also appears to me a pity that the wounded 


woman, who survived eight days, was not sent in for medical 


treatment. 


1858. 

January 19. 

Case of 
MrssT. 
Chukdua. 


The charge is very carelessly worded. It ought to have been 
“wilful murder.” The abstract in the Calendar is evidently 
the production of a person, who possesses a very limited and 
imperfect knowledge of the English language. If tho Deputy 
Magistrate does not understand English, he should malco 
out his Calendar in Bengali, and either forward it to the 
Magistrate’s Office to he translated, or submit it in that lan¬ 


guage, 

A copy of these remarks will be forwarded to the Magistrate, 
who is requested to convey the purport of them to the Deputy 
Magistrate of Manickgunge. • 

liesolution of the Nizamut Adawlut .—(Present : Messrs. G. 
Loch and H. V. Bayley.) No. *47, dated tho 19th January, 
1858. 

The Court, having perused the papers above recorded, observe 
that the charge on which the prisoner has been committed for 
trial to the Sessions does not distinctly comprehend a criminal 
offence, for the intent of the prisoner in committing the crime, 
which is especially necessary to be charged in such a case as 
this, is not entered. As the charge at present stands the 
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1858. 

January 19. 

Case of 
Musst. 
CHtTNSBA.. 


“grievously wounding” might have been the result of an 
accident. The charge should have expressed the intent of the 
prisoner to kill or to do some grievous bodily harm. The 
proper charge, however, under the circumstances was “wilful 
murder.” The Officiating Sessions Judge on discovering the 
error of the Committing Officer should, as required by Circular 
Order of 14th November, 1851, No. 70, have returned the 
record to the Magistrate, and directed him to amend the charge, 
and recommit the prisoner. 

The Officiating Sessions Judge finds the prisoner guilty of 
culfahle homicide, and recommends a sentence of fourteen years’ 
imprisonment with labor and irons. This finding is, under the 
terms of the charge on which the prisoner has been committed, 
incorrect, inasmuch as the conviction is for a higher offence than 
that charged in the Calendar, and for an offence for which the 
prisoner has not been put on her trial. The sentence proposed 
by the Officiating Sessions Judge as regards “irons” is also 
opposed to the rule laid down in Circular Order of 11th October, 
1889, No. 31, (page 231 of Carrau’s Edition) which prohibits 
the use of irons as regards female prisoners, except under parti¬ 
cular circumstances. The Court therefore quash the proceedings, 
and direct the Officiating Sessions Judge to return the record 
to the Committing Officer, instructing him to recommit the 
prisoner on a proper charge, taking care that any furtlier wit¬ 
nesses she may wish to call are in attendance. The Officiating 
Sessions Judge will then proceed to try the case de novo, taking 
a fre.sh defence from the prisoner, and re-examining her witnesses 
if requisite. 
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KEGULAK CASES. 
Febiittary, 1858. 


Pbesei^^t ; 

J, S. TORRENS, Esq., Judge, D. I. MONEY and H. 
V. BAYLEY, Esqs., Officiating Judges. 


GOVERNMENT 


Riijslialiye. 

1858. 

February 16. 

Case of 
SXJKCHAND 

Dhooby. 


versus 

SUKCIIANI) DHOOBY. 

Crime Charged. —Wilful murder of bis mother Goluck- 
monee Bewah. 

Committing Officer.—Mr. C. E. Chapman, Officiating Magis¬ 
trate of Rajshahye. 

Tried before Mr. L. Jackson, Officiating Sessions Judge of 
Kajshahye, on the 15tli December, 1857. 

Memarhs hy the Sessions Judge .—The prisoner Sukchand 
Dhooby is charged with the foulest crime perhaps which man maulrity of 
can commit, the deliberate and wilful murder of his own mother, the Court uot 
for the sake of her property. considering, 

Tlie evidence is altogether circumstantial, no eye having tbo circumstan. 
witnessed the commission of the deed, and no ear having heard 
the cry of the murdered woman. But on consideration I can 
come to no other conclusion, but that the murderer is the his conviction, 
prisoner, her son. 

The facts in evidence are these : 

Is#.* That the prisoner was a man of dissolute and extra¬ 
vagant habits, having separated 
from his wife and living with 
a NotteeUf and indulging in 
luxuries unusual with people of his class, 

2nd."\ That he was on bad termsf with his mother, did not 

AW HT .11 1 , T»i, 1 live in her house and had fre- 

t JNo. 7, Madhub llhoemaloc. , , -j, i j i. 

quent quarrels with her, and that 

the old woman had money. 

SrJ.J That on the evening before the murder, the prisoner 
* w r T X , was met close to tho southern 

^ ° Bhoemalec. j^|g jj^other’s house, and 

:: 8. So BoTstoniee. stated that she had fever, and 

was unable to eat, and that he 
hud covered her up with a Jcentha or coverlet, 

VOL. VIII, ir 


* Witnesses No. 6, Rutikant 
and others. 
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That on the following morning, he was again at his 

mother’s door directing the ope- 

* No. 5, Lunta aforesaid. rations of two men who were 

,, 10, Nitu Mmicilo. 1 r • 1 -1 f i • 

11 Ooiir ditto. ploughing some land of his. 

” ’ ■ That on being asked he said his 

mother was better, but unable to move, and that he brought a 
hookah and tobacco from inside the house for the men to 
smoke. 

5/A.t That about noon of that day, the prisoner sent his son 

^ T , Bodun, to liis mother’s house to 

t No. 13. Bodun Chokr.. ^ 

there, wlien the boy found his grandmother lying dead with her 
throat cut. 

(5fh X That about two and half prolmrs the same day, the 

. 1 1 chowkeedar met tlie prisoner 

I No. 12, Mongla Chowkeedar. , . 4.1 > u i 

* ’ " near Ins mother s house, who 

told him witliout any expression of grief that his mother’s 
throat liad been cut and asked him what he was to do, that 
they both went to view the body which was lying covered 
with a sheet, that prisoner removed the sheet, so as to expose 
the wound. 

7^A.§ That the deceased had 1>er head nearly severed from her 

body,the blood congealed though 
§ No. 4, W. Wliite, Esq., perfectly dry, having run 

” o’ floor down tlie door- 

” P • step and over the threshold. 

The chowkeedar also states that in his rounds the preceding 
night, he first hailed the deceased at one and half prohur when 
he received the rejdy “ jao” pass on, subsequently at two and 
half^ro^wr on calling again, ho heard nothing but a noise like 
clearing the throat. 

It will be seen that whereas the boy Bodun\\ says he was sent 

II Properly uadui. prisoner himself stated 

before the Magistrate that he sent his son to see where his 
mother had gone, upon which the boy made the discovery of 
her death, while before the Barogah he had said that he himself 
made that discovery having personally gone to see after his 
mother, these are important discrepancies. 

There are three, and I believe only three conceivable ways 
in which the deceased could have come by her death. 

I. —Suicide, death by her own hand. 

II. —Murder, by strangers or thieves. 

III. —Murder by the prisoner, her son. 

The nature of the wound, with the whole circumstances, put 
the notion of suicide out of the question. Mr. White tells us 
that no person could with his own hands iullict such a wound, 
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it being obvious that death or unconsciousness would ensue 
before the injury was half completed. 

The Magistrate suggests considerations which make the 
supposition of murder by strangers highly improbable, but to 
contine ourselves to the matter in evidence, I think it must be 
said tliat such a theory is untenable, in the first place, there is 
not a suspicion or suggestion as to wlio the assassin, if a 
stranger, could be; next, if theft had been the object, murder 
would not have been necessary to a stranger. The old woman 
could have been easily overpowered or her property might have 
been removed without her knowledge; then at what time could 
the act have been committed by a stranger, not certainly in broad 
day-light with neighbours’ houses close at hand, which is further 
shown by the fact of the blood being congealed. But if the act 
had been committed by others in the night, the prisoner, who 
was about his mother’s house all the morning and brought 
tobacco from it, must have hecome aware of the fact, not merely 
from bis mother’s not moving, but because the blood must have 
been plainly visible trickling over the “ angina,'' and moreover, 
we have the prisoner’s own declaration to the witness Lunta 
that his mother was better, indicating that he had ascertained 
her state at that time. Bu|| dgain, when the chowkeedar went 
with prisoner to inspect the body, he found it covered witli a 
sheet. Now it is certain that if the murder had been the act 
of a stranger or common thief, the corpse would have been left 
lying as it happened to be when life left it and we should un¬ 
doubtedly have had from the prisoner an account of the manner 
in which he found the body, and how he covered his mother’s 
remains, bub he tells us nothing of the kind, we are reduced 
therefore to the third supposition, viz.: 

’J’hat the prisoner murdered his mother. Let us see whether 
such an act was likely, whether it is consistent with the cir¬ 
cumstances that are known, and how far we are led to the belief 
by the prisoner’s own words and actions. Wo have, in the first 
place, a palpable motive. Tlie prisoner had expensive habits 
beyond his own means. His mother had money and goods. 
Years of alienation and constant quarrels had made this mother 
his enemy as well as the obstacle to his enjoyment of these 
advantages. • 

The great restraining influence, filial affection, being thus 
removed, is there any thing in the facts before us inconsistent 
with the belief that prisoner killed his mother ? Is not rather 
his demeanour just what might have been expected from a de¬ 
graded half imbecile yet cunning wretch as he seems to be who 
meditated and who had committed such a deed. He told the 
neighbours of his mother’s sickness. He hovered contrary to 
his habit, about her door that night and the next morning. 

But if the deceased had been suffering from fever, how is it 
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that none of the neighbours knew it, that neither of the old 
Boistomee women who lived close by had been called in to see 
her, that she was left to the ministrations of her undutiful and 
estranged son. 

There was deliberation manifest in the circumstances, tlie 
deadly nature of the wound inflicting instant and inevitable 
death, the concealment of the fatal weapon, all of which indi¬ 
cated preparation, an assured opportunity and leisure, and the 
prisoner’s demeanour when met by the chowkeedar is quite in¬ 
consistent with the sudden discovery that his mother had just 
died a sudden and a fearful death. 

One expression of the prisoner’s is worthy of special noitce,—on 
being asked in the morning how his mother was, he answered 
“ she is better (or the fever has left her) ; but she is motionless 
(or senseless.)” There is a horrible equivoque in this sentence 
worthy of an accomplished villain and fitly paralleled by the 
notion of sending his son, a boy of ten years old, to the house 
where the dead woman was lying, so as to make this unhappy 
child the means of divulging the fearful story. 

It appears to me therefore that the prisoner designed his 
mother’s death, and in the intention of destroying her had gone 
to her house in the evening before she died, that being met 
there by the witnesses Lunta and others he accounted for his 
going there by saying that his mother was ill. It is just 
possible that he may at that tinm have already committed the 
murder, it is also possible that the old woman may have been 
unwell so as to keep her in the house, but if the murder had 
been then committed, we must conclude that the reply to tho 
chowkeedar’s first hail was made by the prisoner himself, 
remaining in the house foi' that j)urpose. 

It is probable that the deceased was murdered in the night 
and that the instrument of death was then hidden, as well as 
the several steps of digging, &c. to which the Magistrate refers, 
taken. That in the morning, watchful to prevent premature 
discovery and still uncertain what further course to take, the 
prisoner remained about the house, answering all enquiries, and 
procuring whatever was wanted from the premises. 

That finally at mid-day when concealment could no longer 
be delayed, he derived the plan of sending his son to discover 
the body of the grandmother. It is remarkable that the pri¬ 
soner has not throughout the case made any attempt to account 
for himself during the night of his mother’s death or called any 
witness in his defence. 

Before this Court he simply pleads not guilty, and urges 
the improbability of his*killing the mother who bore him in 
her womb, but makes no statement and suggests no explanation 
ol' tlie tragedy. 

The case was tried by a Jury of five respectable natives who 
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have unanimously returned a verdict of acqxdtlal which, however, 
1 can scarcely think surprising. I have never seen a native 
Jury convict upon exclusively circumstantial evidence. They 
are so used to hearsay and conjecture, (which are matters too 
freely admitted in some of our trials,) that unless some two or 
tliree persons appear to give their belief, that the [>risoner is 
guilty, they do not consider the accusation substantial, on this 
•wry trial the Jury man who acted as the mouth-piece for his 
fellows, actually said to me, “ Why, none of the witnesses have 
said that Sukchand committed the murder!” It would have 
been useless to repeat to thejm what I had already explained, 
that this was for them to say, and not for the witnesses, at any 
rate I must dissent from the verdict and record my profound 
conviction that the prisoner is guilty, and the deceased could 
have met her death by no other hand but his. 

I can recommend no other sentence in such a case but that of 
death. And so I leave the decision for a higher autliority. 

Memarks by the Nizamut Adawlut. —(Present: Me.ssrs. J. S. 
Torrens, 1). I. Money and H. V. Bayley.) 

Mr. D. I. Money .—Both the Magistrate and the Sessions 
Judge appear to have most carefully considered all the cir¬ 
cumstances connected with tljis murder. 

The facts are stated by them, as they are found by the 
evidence, and this evidence, entirely circumstantial, has been 
weighed by them with all the attention so serious and difficult 
a case deserves. 

It is not to be wondered at, that a native Jury in considering 
the evidence should be at fault. Where the conviction depends 
entirely upon circumstantial evidence, they are incapable gene¬ 
rally of examining the train of circumstances, and giving due 
weight to each link that forms the chaiu. 

The murder was committed in secret, and we have no direct 
evidence but that of circumstances. 

Are these circumstances, as stated by the Sessions Judge, such 
as would necessarily attend the fact of the murder, and be 
inconsistent with any other conclusion than that the prisoner 
was guilty ? 

In all such cases the links in the evidence must be so con¬ 
nected, the chain of circumstances must afford such amount 
of proof, as would be inconsistent with the prisoner’s innocence, 
and leave no doubt upon the mind of his actual guilt. 

The chain is, I think, very complete. The mother’s wealth, 
the character and position of the son, the previous differences 
between them, the prisoner’s preventing his own child from 
sleeping at her house on the night of the murder, as ho had 
been wont to do, his being seen and accosted that night near 
the house, the nature of his reply, his entering the house in the 
morning, when the murder must have been already committed, 
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his equivocal answer regarding her health when questioned, the 
manner in which he communicated her death to the Police, and 
his defence at the trial, all raise a violent presumption of his 
guilt. 

If I could believe from the evidence that it was possible, that 
the murder had been committed after the prisoner had brought 
the tobacco out of the house, 1 might come to the conclusion 
that all the facts above stated were not inconsistent with li’.si 
innocence. But as I tliink it is clear from the evidence, that 
the murder must have been committed before, and as in that 
case blood must have been visible over the threshhold of the 
door, his entering the house and bringing out tobacco and a 
cMllum for the two Jioistomees, and giving out that his mother 
was better or in words strangely equivocal “ she remains silent'^ 
or motionless f such conduct on his part is inexplicable, except 
on the presumption that he was guilty. 

This appears to me to be the strongest link in the chain of 
presumptive evidence against the prisoner. 

The variations in the story given by the prisoner’s son at the 
tliannah and before the Magistrate and Sessions Judge rather 
strengthen than rebut these violent presumptions; and the 
slight discrepancies in the evidence of the witnesses Nos. 5, 6. 
and 7, as given before the Darogah and in the Lower Courts, 
are reconcilable with each other. 

After duly weighing all these circumstances, I can come to 
no other conclusion, than that the prisoner is guilty of the 
murder, and would tliercfore sente?ice him to suffer death. 

As cases of this nature are from the absence of direct and 
positive evidence the most difficult to deal with, inasmuch as a 
moral conviction of guilt is sometimes produced, where there is 
a doubt whether all tlio presumptions are such as to amount to 
conclusive legal proof, I shall be glad to have the concurrent 
voice of another .Tudge. 

Mr. J. 8. Torrens .—It appears to me, however strong the 
8us[)icions are against the prisoner, that none of the circum¬ 
stantial evidence on which the Judge has formed his conviction 
is sufficiently clear or connected, to w'arrant our concurrence in 
the conviction. The case is one of those which whilst there 
is every reason to incline to the conclusions to which the Magis¬ 
trate and the Judge have arrived, there is the want of any train 
of evidence either circumstantial or otherwise which could be 
considered sufficient to find the prisoner guilty. I therefore 
have to come to the same opinion as that formed by the Jury 
who tried the case along with the Judge, and I would acquit 
the ])risoner from want Df proof. 

Mr. if. V. Bayley ,—In this case the Sessions Judge would 
convict. The Jury would acquit. On a reference to this Court, 
Mr. Money would convict, and Mr. Torrens acquit. 
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The record has come to me for a third voice. 

Tlie Medical Officer deposes that the deceased had her head 
nearly severed from her body, that death must have been 
instantaneous, and could not have been caused by her own 
hand. 

There is no direct evidence against the prisoner; no weapon 
or property has been traced connecting him with the murder. 

The case against the prisoner rests mainly on the circumstances 
"Stated in the 4th, 5th, and 6th paras, of the Judge’s letter. 

It is to be seen first whether the evidence to those circum¬ 
stances is consistent and trustworthy; and next, if it be so, 
whether the circumstances ar6 such as to admit of no other rea¬ 
sonable conclusion than that the prisoner committed the murder. 

The chief circumstance alleged, as connecting the prisoner 
with the murder, is that of his having been seen near the de¬ 
ceased’s house about the midnight preceding the discovery of 
the murdered body. The witnesses to this circumstance are 
Lunta, Kukeekunt and Madub Dutt. The statements of these 
three at the Police were recorded as one statement. It is 
there recorded that they said that it was a dark night, and the 
j)risoner was not at first recognized, but that he came out from 
deceased’s kirki door. Lunja to the Magistrate says, he does 
not know whether prisoner came out of the house of deceased or 
whence; that it was dark, and that he did not state to the 
Police that he had seen prisoner come out of the house of the 
deceased; he adds that prisoner was seen by him fifteen or sixteen 
cubits oft' that house. This witness states at the Sessions that 
he saw the prisoner fifteen or sixteen cubits oft' his, prisoner's 
house. But this is reconcilable, as it is proved that prisoner’s 
and deceased’s houses are within a heegah or two of each other. 
The next of these three witnesses, Madub, states to the Magis¬ 
trate and Judge that he did not see prisoner on the night in 
question, when he, Lunta and Ruteekunt were together, but 
thought it was prisoner’s voice. Ruteekunt also deposes that be 
did not see prisoner ; that it was a dark night; and to the Ses¬ 
sions Judge, he states that the voice was like that of prisoner. 
Looking at the character of the above evidence, I think it in¬ 
sufficient satisfactorily to prove that prisoner was on the 
premises of the deceased at that hour* of the night before the 
murdered body was discovered, which is deposed to. The evidence 
as to the sound of a moan that night is of little worth. The 
witnesses cannot say whether the sound was of a human being 
or cattle; and the evidence of the Medical Officer is clear that 
death must have been instantaneous, and that a person wounded 
as deceased was, “ would not have been able to cry out.” 

There still remain many very suspicious circumstances against 
the prisoner. His enmity with his mother and his disputes 
with her about property are proven. It is proved that next 
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morning he told Lunta in reply to his enquiries about the de¬ 
ceased that she was better. In order to give this reply he 
must have seen deceased or answered Lunta without seeing Iter, 
and if he did see her, he would, it is presumable, liave seen she 
had been murdered. There is evidence that he went to his 
mother’s house tliat same morning to fetch tobacco. It is a strong 
presumption that he then saw that she was murdered, although 
it is not directly shewn that he did. But he did not then mention 
to any one that he had seen her murdered. The prisoner’s infor¬ 
mation to the Police was that he had found her murdered. To the 
Magistrate he states that he sent Bodun his son, to see where 
she was. liodun states that his father sent him to the de¬ 
ceased’s home to get a cloth ; and he found the corpse. Bodun’s 
deposition on oath is only taken at the Sessions. He says he went 
to sleep at deceased’s, on the night of the murder, but did not 
sleep there, owing to deceased having abused him. He also de- 
jx^ses to the Judge that he used to sleep, and eat, and be, at his 
father’s. In Bodun’s statement to the Magistrate, it is not 
recorded that he deposed on oath or made a Statement under 
Section 15, Act II. of 1855. 

I think tliere is not that amount of proof from the circum¬ 
stantial evidence, as to lead to t}ie conclusion that no other 
than prisoner committed the murder, and 1 would therefore 
acquit him. 
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Present : 

I). I. MONEY, Esq., Officiating Judge. 


GOVERNMENT 


versus 


Eftst-Burd- 


BISSUN CHUNDER BABOO (No. 6.) 

Crime Cjtargbd, —Wilful murder of Puddu Chashani. 1858. 

Committing Officer.—Mr. H. B. Lawford, Officiating Magis-- 

trato of zillali East- Burd wan? February 18. 

'I'ried before Mr. H. M. Reid, Officiating Sessions Judge of Cum: of 
East-Hurd wan, on the 30th December, 1857. Bissun 

Remarks hy the Officiating Sessions Judge .—This case was 
commenced on the 31st March last, but was ordered to stand 
over as the [)risorier, when brought up for trial, at first stood The ]>ri.soTipr 
mute and then only muttered a few incoherent words, and could acquated cm 
not be induced to jdead, and as it appeared from an examination pie ground ol 
of the Eoujdary papers that previously to, that is to say, on tlie ‘ 

day before, the case being committed for trial, the iirisoncr’s t/i'o conflioUiig 
son had petitioned the Magistrate to the effect that his father nature of the 
was of unsound mind prior to the occurrence of the crime, and juodiBul evi- 
praying that tlio Magistrate would make enquiry into the sub- deneo. The 
jeet. The Magistrate did not, however, comply with the 
prayer contained in the petition. The Court therefore directed 
Hie Magistrate to complete the necessary enquiry in the manner pressed by 
pointed out by the Nizamut Circular Order of the lltli Feb- Taylor in his 
ruary, 1825, and also to make enquiry as to the prisoner’s state McdicalJiais- 
of health througli the Medical Officer then in charge of tlie 
station (Baboo Oomachuni Sett, Sub-Assistant Surgeon,) and, tcst*'*^for^irro- 
if necessary also, through his successor Dr. Williams, whose sponsibiUty in 
arrival was sliortly cx[)ected, aud on completion of Ids enquiry, ambiguoue 
and on the jirisoner being in a sulliciently sane state of mind ujiiioars 
to undergo his trial, the Magistrate was to communicate to the to be, wliether 
Court to that effect. These orders having been carried out, and time «f 

the prisoner having been repaired, by the Medical Officer in the commis- 
charge of the Insane Asylum at Dullu^idah, under whose charge sion of tlio 
he had lately been placed, to be in a fit state of mind to undergo crime, had or 
his trial, he was again brought before the Court on the 18th 

i-w 1 ° ° hcient power 

December. „ , . . .r , , of controul to 

ihe prisoner on being called on to answer to the charge, merely govern his ac- 
muttered a few words to the effect that he was the Maharajah Hons" looking 
of Burdwan, and Baboo Nobokishen Mookei-jce, a Pleader of the at the act of 
Sudder Court, having been nominated by me to eouduCt the 
prisoner’s defence recorded a plea that the prisoner was “ not a,*yecedontand 
guilty^' and that he was of unsound mind at the time when the subsequent 
act charged against him was committed. couduci iu 

A"OL. Tin. I 
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connection 
with it, the 
Monoruunia 
that lie was 
the Maharaja 
of Bimlwan, 
tho apparent 
motive inilii- 
eiiccd by the 
Monoiuaiiia, 
and witli spe¬ 
cial advertence 
to the test nno- 
ny of tlie Civil 
Surgeon of the 
stutiun, who 
maintained 
tliat the pri¬ 
soner w'as in¬ 
sane,held, that 
tlie prisoner 
had not at tho 
time when lie 
committed tho 
fatal act, that 
power of con- 
trout over his 
actions, which 
a in an of sound 
mind possess¬ 
es, and there¬ 
fore acquitted 
him, and di¬ 
rected him to 
be kept in safe 
custody under 
the provisions 
o' ction III. 
A IV. of 
1 9. 


Tho details of the case are as follows. Nundhil Chowkeedat’* 

* Wit. No. 1, Niindlal, Cliowkeedar. (witness No. 1,) was sitting 
„ „ 2, Sheikh liingun,Jcma- at the Peerhnran Phanree at 

(lar. about seven anantas ol the 


liurrir of the Magis¬ 
trate’s Ollieo. 


(lar. about seven (jhantas of the 

„ „ 3, Nundlal.randeh. day (7 A. M.) of the last Sur- 

„ „ 4, Nobokisto Chose,Mo- suttee Poo/rt/i (30th January, 

hurrir the Magis- ^ woman, whom 

trale s Ulhco. , .. . , , , 

he did not know, who wa£ 

passing the Plianree told him tluit the jiri-'Oiier Bisson Clmiider 

Baboo w’as heating some one at his house. Upon this, he by 

order of Hingnii, Jemadar (witness No. 2,) who was also at tlie 

Phanree, went to see what was tlie niatti'r, and on reaching tho 

prisoner’s house, he saw him sitting on the deceased, who was 

his mistress, and in tho act of striking her witli a kalaree. 

Ufion the witness threatoiiing him, the prisoner went and sat 

down on his bed. 'J'ho witness called to tlic Jemadar, who 

coming to the spot told him to go and give infurniation to the 

thannah, hut, before he could reinrii to the prisoner’s house 

with the thaimali Mohurrir, the J)o])nty Magistrate Baboo 

Poornoo Chunder Banorjea had himsell arrived there, and had 

commenced making an investigation into the ease, and had 

bound the prisoner, after tlie weapon, with which tho wounds 

had been intlieted, had been wrested from him. 

Tho wounded woman was at once sent to the Hospital where 

she died about three hours afterwards, but belore her death 

X 1VT-1. xr ^ XT r. 1 ■ * recorded a dying deposi- 

T Wit. No. 4, Nobokiato Ghoso. ... i * i i i 

„ „ 5, Sheikh Ramjaii. has been duly 

attested,t and which is to tho 

efteet that the prisoner struck her the first blow with the ilno 

while she was asleep, and that on her waking he rejicatcd tho 

blows, and that he did this without her having given him any 

cause for doing it. 

The prisoner on being arrested confessed^ before the Hejiuty 

+ Txru. XT >4 XT 1 , 1 • t m Magistrate that he liad killed 

I Wit. No. 4, Nobokisto Qlio^e. . 1^1 i 1 1 

„ „ 5, Sheikh Itauijaii. deceased because she did 


Magistrate that he liad killed 


„ „ 5, Sheikh Itauijaii. deceased because she did 

not wish to remain with him 
any longer, but to go to some one else, lie repeated his con¬ 
fessions but in varied fo^’ins, in two subsequent occasions, in 

§ Wit. No. 26, Mr. J. W. Angus. vvhieh§ he told the Jiiil 

’ ’ ° Darogali (witness No. 26,) 

that lie had killed the deceased because she had done something 

II Wit. No. 22, Baboo Sroonath Moo-- on the 

kerjoe, contractor othei,|j he told witnesses Nos. 
of the Dulluiidah 22 and 56, that he and the 
Insane Hjspitul. deceased had been drinking 

together, and that deceased 

.. „ 66,Muthoonnc,han Nwb 

Jemadar of ditto. ,, .. ’ * 

as the witness No. 56 ex- 
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presses it, had placed her private parts on his face, upon which 
he being enraged had wounded her, but whether fatally or not 
he did not know. 

The result of the examination* shews that the 

head, forehead and face of the 


Wit. No. 4, Nobokisto Ghose. 

6 , Slicikli RHUijan. 

8 , Baboo Ooiuadmrn 
Sett, Sub-Astiistant 
Surgeon. 


a 


deceased were completely 
covered with wounds inflicted 
with some heavy cutting in¬ 
strument such as the Imlaree 
found on the spot, and that 
the wound.s were the cause of,death. 

It appears from the evidence of one of the witnessesf for the 

prosecution, who have been 


t Wit No. 11, Moiitnolnnee Bewa. 

,, 1 * 2 , Ruiijoo Dcbia llojs- 

toiuee. 

„ ] 3, Brahnio Koomariiice. 
,, 14, Hurroo Bowa. 

15, Muimoo Beobee. 

18, Hurree Roy. 

19, Nulfor Ghosc. 




examined as to the prisoner’s 
state of mind prior to the 
committal of the murder, that 
ho was of sane mind at the 
time iti question, while others 
have deposed that they cannot 
say whether he was mad or 
not. Some of the above witnesses have deposed that the 
prisoner used to go by the Bnime of the “ hlicpa Baboo,” and 
that he used to l)e continually singing and shouting. The 
evidence of most of these witnesses is materially descre[)ant from 
that given by them in the Foujdary Court and not much 
weight can be given to it, the witnesses being persons of a very 
low status. 

From the evidence of l)r. Cantor,J Superintendent of the 

Dullundah liisane Asylum, 


J Wit. No. 21, Dr. Tlicoclore Cantor, 
Siiperintcmleiit of 
tlic DulliiiKlali Na¬ 
tive; lusunc Asylum. 

„ „ 22, Baboo Srecnat Moo- 

kerjea, contractor 
of ditto. 

GG, Mutlioormoliim,Naib 
Jemadar of ditto. 


» 


under whose charge the jiri- 
Eonor remained from the 21st 
August to the 1st December, 
1857, as well as from that of 
two of the subordinate oflieers 
of that Establishment (wit¬ 
nesses Nos. 22 and 56,) it 
appears that during the time 
tlie prisoner remained at Dullundaii by exhibited no syrnj>loms 
whatever ol‘insanity, but that heleigned insanity, and |)retende(l 
in the jiresenee of Dr. Cantor that ho bad lo.st the use of Ids 
legs, and would only mutter a few words to the effect that he 
was the Muharajah of Hurdvvan. Dr. Cantor however ascertained 
by the appliance of splints that tlie prisoner liad not lost the 
use of bis legs, and the witnesses Nos. 22 and 5(3, have proved 
that the prisoner at times when the Medical Officer was not 
present could walk and talk just as well as any one else, and 
al&o that he eonfessed in their presence to having wounded the 
deceased. 


1858. 
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Case of 
Bisson 
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Tlio defence sot up is, that 

Wit. No. 21, Boidonatli Baboo. 

„ „ 29, Baladoen Jemadar. 

„ „ 31, Neamut Baboo. 

„ „ 34, Dhunna Bewa, 

„ „ 58, Muneelal Misroe. 


the prisoner was insane when he 
committed the crime charged. 
In support* of it, the son of 
the prisoner, Boidonath Baboo, 
(witness No. 24,) has deposed 
tliat his father has been of 
unsound mind for the last 


three years, and that in the month of Bhadun 12G3, (August. 
185G,) on his (witness) going to him to ask liim to take some 
food, he having been fasting for four days previously, he abused 
him for not treating him with proper respect as the Muharajah 
of Burdvvan and pushed him into a well, and nearly di’owncd 
him, and threw a stone at him while he was in the well, he, 
witness, being rescued with great ditticulty by the neighbours. 
This evidence is supported by that of Baladeen Jemadar, wit¬ 
ness No. 29, who is in tlie employ of the father-in-law of wit¬ 
ness No. 24, but no intimation of the occurrence was made to 
tlxe Magistrate or to the Police, and no proper steps were taken 
to secure the prisoner’s future safe custody. The witness 
No. 24, further states that his father was in the habit of imi- 
lating the voice of drums, dogs, cocks and jackals, and that on 
one occasion lie petitioned the ISlagistratc to the effect, that 
witness and his father-in-law owed him three to three and half 


lacs of rupees. Witness No. 31, Neamut Baboo deposes that 
the prisoner was in the habit of making noise.s, like cocks, calling 
out Ho Ila^ dancing naked, &c. and that lie was not in his proper 
senses for about two and half y^ears prior to the murder. 
Witness No. 31, Dhunna Bewa deposes to his having become 
daft about two years ago, and to having before tluit been in a 
good state of health. Witness No. 58, Muneelal Misree, a native 
doctor or Hakeem, deposes to having attended the prisoner for 
four months from Assin 1263, and to having given him medi¬ 
cine and rubbed some ointment on his head, and that he was 
then in a khapa or mad state, though he was at times sensible. 
Witnesses Nos. 57 and 59, depose to their having conducted 
two separate investigations, the former in the month of Novem¬ 
ber, 1856, and the latter in the month of January, 1857, 
regarding claims advancefl by the prisoner, and to their having 
respectively reported to the Darogali that the prisoner was not 
in his right senses; and it appears from an order passed by the 
Deputy Magistrate on a petition presented to him on the part 
of the prisoner in the month of January, 1857, that the Deputy 
Magistrate sent it in to the Magistrate with a remark that the 
petitioner was “ oonmad^^ ( ) or a perfect mad man. 

Dr, Williams, Civil Assistant Surgeon of Burdwan, witness 


t Wit No. 25, Dr. H. F. WiUiams, 
0. A. Surgeon. 


No. 25,funder whose observa¬ 
tion the prisoner was placed 
from the 20th May to the 
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2l8t Augusb last, has given it as his opinion that the prisoner 
was not in a sound state of mind during the period in question, 
and since his return from Dullundah Insane Asylum he con¬ 
siders him to be much in the same state of mind as before he 


went there. Dr. Williams is further of opinion, from a perusal 
of the evidence and from hearing some of the witnesses ex¬ 
amined in his presence, that the prisoner was not of sound mind 
yhen committing the murder. He cannot, however, depose to 
the exact phase of insanity, or as to whether it was such as 
to render the prisoner insensible that he was doing a wrong act 
when committing the crime. The particular symptoms of the 
prisoner’s unsoundness of mind which Dr. Williams has deposed 
to as having come under his personal observation are, that ho 
was always exceedingly taciturn, that he stated himself to be 
the Maharajah of Burdwan, and did not appear to take any 
notice of his caste. Also that liis general bearing was that of a 
person of unsound mind. Dr. Williams also founded his opinion 
partly on the reports of his subordinates, but none of those 
individuals have been called for as witnesses on the part of the 


prisoner excepting the late 
• W it. No. 2G, Mr. J. W. Angus, Jailer, Mr. Angus, witness 
late Jau Daro- at i i j . i 

« jNo. 20, whos6 tividcncc tends 
entirely to overthrow the plea 
of insanity which has been set up. Mr. Angus has deposed to 
the jirisoner having been very much excited when first brought 
to the jail, and to his having, on a subsequent occasion, been very 
violent. On the other hand he has deposed to his having been 
particular about his caste, and to his having been in the habit 
of freely conversing with him until he was first sent up to the 
Sessions Court for trial in the month of March last, since when 


he left off speaking to him. This witness also deposes to the 
prisoner having confessed to him that be had committed the 


murder. 


Of the remaining witnesses, who had been cited for the 
defence, one of the number, the prisoner’s eldest son (witness No. 
23,) was not in attendance, and the Counsel for the defence de¬ 
clined examining the others. 

Two of the Jury (Baboo Brijnath Chowdry and Bakhaldas 
Sircar) acquit the prisoner of the crime charged, on the ground 
of insanity. The third juror, Moonshee Zahadally convicts him 
of wilful murder. 


I am unable to concur with the majority of the Jury in their 
verdict of acquittal. I da not think any reliance can be placed 
on the evidence of the witnesses Nos. 24 and 29, regarding the 
prisoner having pushed tlio first named witness into the well, 
and the evidence which has been adduced of his having previous 
to*the commission of the crime, been in the habit of singing 
and shouting, dancing naked, and imitating the noises of dogs. 
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jackals, cocks, &c. lias not been corroborated by tbc evidence 
adduced as to his subseiiuent behaviour while in jail. 'I'he 
evidence of the witnesses Nos. 57 and 59, and the order passed 
by tlie Deputy Magistrate on the prisoner’s petition which was 
presented to him a few days before the murder occurred would 
certainly tend to show that the prisoner was at that time more 
or less ill an unhealthy state of mind, but it is clear from the 
evidence of witness No 26, (Mr. Angus, the Jail Darogah) that 
the prisoner was in full possession of his senses from the date 
when he was brought to jail (JOth January, 1857,) up to the 
date of his being first brought before the Sessions Court for 
trial (31st March, 1857,) and it is equally clear from the evi¬ 
dence of witnesses Nos. 21, 22 and 56, that the prisoner was 
not insane, but that he was feigning insanity while in the 
Dullundah Insane Asylum from the 21st August to 1st Decem¬ 
ber, 1857. During part of the intervening time between the 
Slst March and 21st August, (that is to say, from 20th May 
to 21st August) there is the evidence of Doctor Williams to 
show that tlie prisoner was not in a healthy state of mind, but 
on a full consideration of the evidence of the witnesses Nos. 26, 
21, 22 and 56,1 can arrive at no other conclusion than that the 
prisoner must have been feigning insanity to a greater or less 
extent during the period that he was under Dr. Wiliams’ 
observation. Taking Dr. Williams’ evidence into due consider¬ 
ation, in conjunction with that which has been adduced for the 
defence to support the plea of insanity, 1 am of opinion that it 
lias not been proved that the jirisoner was in such an unhealthy 
state of mind as to render him insensible that he was doing an 
act forbidden by the law of the land when committing the 
murder. I would convict the prisoner of wilful murder. There 
is no apparent cause for the committal of the deed, and it is not 
shewn that there was any jirevious quarrel or enmity between 
the prisoner and the deceased. Indeed the latter had been 
living with the prisoner for the last two years as his mistress. 
Moreover the murder was committed at an hour of the day 
(7 A. M.) in a house situated on a public thoroughfare, and 
ui*dcr Bueh circumstances generally, as would have rendered 
concealment of the crime next to an impossibility, 1 am 
strongly inclined to believe, therefore, that the murder was 
made not a premeditated one, and being of that opinion, 1 think 
that the prisoner should not be sentenced capitally, but be 
transported for life. 


liemarhs hy the Nizamut Adawlut. —(Present:’Mr. D. 1. 
Money.) The cii'cumstaHiCos of this case have been fully detailed 
by the Sessions Judge. 

There is no doubt whatever, so clear and consistent is the 
evidence, that the prisoner committed the act with which he is 
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cUargttd, but T have very great doubt wbetber he was of sane 
mind when ho committed it. 

He has been defended by Mr. Norris upon the ground of 
insanity. 

In coming to a conclusion upon this point, it would not be 
safe to ]>hicc too mucli reliance upon the evidence of the native 
witnesses, who were examined on the trial, regarding the state 
gf the prisoner’s mind, although it would appear from their 
statements that he went by the name of the mad Baboo,” and 
was at times very strange in his conduct, that he coiisidc’ed 
himself the Maharajah of Burdwan, and on one occasion puslu^d 
his son into a well for not treating him as such with suilicient 
respect, and on another lodged a complaint as Maliarajah, iji 
which he stated, that his son accoinpauied with several others 
attacked his house, and robbed liirn of three and half lues of 
jewels, &c. whereas u])ou enquiry it was ascertained, that the 
whole of his property amountc'd only to 10 Its It is on the record 
that when this plaint was prelcrred on the 22nd January, 1837, 
only eight days before the murder, the Dejmty Magistrate 
wrote on the back, that as the petitioner was “ stark rnad” the 
petition was to bo sent to the Magistrate for sucli orders as 
he might think proper to pass. 1 do not lay much stn'ss on the 
fact of the son giving no intimation to the Magistrate or the 
Police of his father’s conduct to him, as he would naturally be 
averse to expose it. 

Then there is the testimon^^ of the native Doctor who 
attended him for some months. 

But the doubt which all these hiets and all this evidence 
create is increased tenfold by Dr. Williams’ testimony, and that 
doubt is not removed by the subsequent testimony of Dr. 
Cantor. The ovideucu of those two gentlemen is of the greatest 
importance. 

Br. Cantor states, “ I have been elose upon two years Super¬ 
intendent of the European Insane Hospital at Bhowanijjore, 
and of the Native Insane Hospital at Dullundab. The prisoner 
at the bar was sent to me for treatment to the latter Asylum 
on the 21st August last, and he was discharged therefrom on or 
about the 1st December (instant). ^ From the date of his 
admission to the date of bis discharge the prisoner Bisun- 
ebunder Baboo, has shewn no sym])toms of insanity but a strong 
determination to feign insanity. Throughout, he pretended to 
have lo.st the use of his legs, and that he could neither stand 
nor walk. .Having satisfied myself that there was nothing the 
matter with the legs, my judgment was further corroborated by 
appliances, and by making him vvalk and run, when compelled 
by two servants of the Hospital. In my presence he generally 
conlinued obstinately silent, but, when he was compelled to 
exercise his legs, he would suddenly abuse the servants and 
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threaten them with violence. I saw the prisoner at least once 
a day during the period that he was in the Asylum ; but being 
suspected, I kept him under continual surveillance; and it was 
the duty of my subordinates to report to me what the prisoner 
did, and their reports further confirmed my opinion that ho 
was not of unsound mind during his detention for observation 
in the Asylum at Dulluudah, I know nothing of the man’s 
previous state of mind, before he was sent to the Asylum, np 
report regarding him having reached me; and 1 have therefore 
studiously described only what came under my observation 
during the period of his detention in the Asylum, viz. between 
the 2l8t August and the beginning of December. 

Q .—Did you see him on the first day of his arrival and in 
what state was he then ? 

A. —I am not prepared to answer whether I really saw him 
on the first day of his arrival. It would depend on whetlier he 
arrived in the morning or in the evening. My impression is 
that I did see him the fir.st day. On that day, I could not 
form any opinion as to the state of his mind. He was admitted 
for observation and I expected that he was labouring under 
insanity, till protracted observation convinced me that he was 
not. • 

Q. —What, in your opinion, are the principal characteristics of 
insanity, mental and physical ? 

A —Your question is so vastly comprehensive that it would 
take me a very long time to answer it, and it would require a 
very much larger acquaintance with the subject than, i fancy, 
the Counsel for the defence possesses of it, to enable him to 
understand my answer when given. The question implies of 
the nicest points Psychology, I’athology, and other branches of 
science. 

Q .—Be so good as to give the ground for your liaving formed 
the opinion that the prisoner is not of unsound mind ? 

A. —They were formed partly from ray own observation, and 
paidily from that of servants of the Asylum, whose business it 
was most narrowly to watch him. These details, which were 
reported to me, have already been embodied in ray letter* to the 
Magistrate of tlie 24-!^ergunnahs which is before the Court, 
and my subordinate.^, who watched the prisoner, have already 
attended the Court, and have given their depositions. 

Q .—Will you state some details of the conversation, alluded 
to in the latter part of the 4th para, of your letter, wliere he 
muttered a few words to the effect that he was the iiujah of 
Burdwan ? « 

A. —I lieai’d him mutter a few words in Hindoostance, and 
•on asking my subordinates what he said, they replied that ho 


• No. 2C3, of Ist Docombor, 1867. 
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stated himself to be the Itajah of Burdwan, but of this I have 
but a ve)y imperfect impression. 

“ Q .—Can you say whether the prisoner is still insane ? 

“ A .—I cannot depose on tiie subject, merely from seeing 
him for a short time in Court to-day. All I can depose to is 
that while under my observation from the 21st August to the 
1st December, 1&57, he was throughout in a sane state of 
^inind.” 

Dr. Williams’ statement, when examined, is as follows;— 

“ In the month of May last the prisoner Bissun Chunder 
Baboo was placed under my observation, and he was for a con¬ 
siderable time in the Hospital, during which period I carefully 
observed him during my daily visits. I also made several 
enquiries from the native Doctors and attendants as to his 
general habits, &c. He was discharged from the Hospital to 
the jail where 1 was in the habit of frequently seeing him. 
The conclusions which I drew from the above observations were, 
that the prisoner was not of sound mind. 

“ Q .—What grounds had you for drawing the above conclu¬ 
sions ? 
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“ A —From his general bearing on all occasions on which 1 saw 
him, and from the reports made to me regarding his conduct 
during my absence. 

“ Q —What particular symptoms of unsoundness of mind did 
he exhibit ? 

“ A .—He was always exceedingly taciturn. He stated in 
Hindoostanee that he was the Maharajah of Burdwan, and at 
the same time did not appear to take any notice of his caste. 
1 was also informed by the native Doctor that he sometimes 
was in the habit of drinking the water which he used on the 
occasion of washing himself after defecation. He could never 
be induced to give any reply to my questions, and in order to 
compel him to do so, I threatened him with the application of 
blisters if he would not inform me whether his head ached or 
not. On applying or attempting to apply a liquid blister, he 
became much infuriated, and endeavoured to strike the attend¬ 
ants. 

“ Q .—How long did he remain under your observation ? 

“ A .—U p to the period of his transmission to Alii)ore in the 
month of August last. 

“ Q ,—Did you write to the Magistrate on the 10th June last, 
giving your opinion of the prisoner’s then state of health ? 

“ A. —^Yes, I was then of opinion that he was of unsound 
mind. 

“ Q .—Have you, since the prisoner’s transmission to Alipore, 
and his return therefrom, had any reason to change the above 
opinion ? 

VOL. vin. 


K 



185S. 


February? I8i 

^ Case of 
Bissvn 
CbDNDJ'R 
Baboo. 


00 OAiSKS IN TIIK NIZAMUT ADAWLUt. 

“ A. —Since the prisoner’s return 1 have seen him several times 
and he appears to me to be in much the same state as before he 
went with the exception of being reduced. 

“ Q .—Are you still of opinion that the prisoner is of insane 
mind ? 

“ A. —From his antecedents, and the evidence of the witnesses 
in Court, as well as the open manner in which the murder 
appears to have been committed, coupled with my observations 
of him since first seeing him, I am of opinion that the prisoner 
is not of sound mind. 

“ Q .—From a perusal of the evidence, and from hearing that of 
other witnesses who have been examined in your presence, can 
you form any opinion as to what was the prisoner’s state of 
mind at the time of his committing the murder ? 

A. —I am strongly inclined to believe that at the time of the 
committal of the murder the prisoner was not of sound mind ? 

“ Q —Is it possible that he may have recovered his reason 
after going to Alipore ? 

“ A. —It is difficult for me to state to what amount he might 
have recovered his reason. 

Q —Hid you prescribe for the prisoner, or give him any 
medicine while he was in Hospital ? 

“ A. —With the exception of the application of blisters I did 
not give him any medicine more than on two or throe occasions 
at most, hut on this point I am not quite positive. 

“ Q -—Hid the prisoner make any noises of dogs, jackals, cocks 
Ac. while under yoUr observation ? 

“ A. —No, not in my presence, or to my knowledge. 

“ Q .—From what you have hoard of the evidence, do you think 
that the prisoner was of such an unsound state of mind, when 
Committing the murder, as to render him insensible that he was 
doing a wrong act ? 

**A .—I cannot depose to the exact pleas of insanity, but I am 
of opinion that the prisoner’s mind vvas then not in a healthy 
state ; keeping his antecedents in view as well as the evidence 
of the witnesses, coupled with my after observations. 

“ Q. —At the time the prisoner was uvider your observation was 
his madness of such a description as to make him insensible of 
what was going on around him ? 

“ A. —1 cannot positively speak as to the above.” 

These conflicting opinions render it difficult for the Court 
to come to a conclusion regarding the sanity of the prisoner, 
and whether he was responsible for the act he committed. 

A man might be suflering from monomania, and yet be per¬ 
fectly conscious that at the time of his committing an offence 
he was guilty of a criminal act, that is to say, the defendant 
ipight consider himself the Maharajah of Burdwan, and yet 
know that it was criminal to cut the throat of his paramour, or 
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he might be mad at the time of committing the murder, and 1858. 
yet recover his sanity by the confinement of a jail, by regular 
diet, from the absence of stimulants, or any tiling to excite the February 18, 
passions. The only manner in which the discrepancy in the Case ot 

medical evidence can be accounted for is, that the madness in BrssuN 

the psychological scheme of one Doctor is different from that Cuundeb 
of another. The obstinate silence maintained in the presence of ^auoo. 
Dr. Cantor is not to be taken as an evidence of the prisoner’s 
sanity. The prisoner, who could consider himself as the Maha¬ 
rajah of Burdwan, might consider Dr. Cantor as something 
more or less than his identity, and refuse to speak to him. 

The evidence before the commission of the act is much more 
important than that taken after. As to the splint te,st, it does 
not appear from Dr. Cantor’s evidence in what mode it was 
applied, nor the result. The details of such a test should have 
been given in extenso, as the conclnsious drawn from them by 
one person might very fairly differ from those drawn by another. 

The fact that the prisoner was made to walk is no proof, if 
inononiania on that point existed, that he knew or thought that 
he could do so. It does not, however, appear from the evidence 
of the contractor and Naib of the Insane Hospital that the 
ju'isoner pretended, as Dr. Cantor states, to have lost the use 
of his legs. They both state that the jnisoner when questioned 
upon this point answered, that he never stood bejbre the Judge 
or M.agistrate, and the latter witness gives an explanation, 
which should have been given by Dr. Cantor, of tlie mode in 
which the splint test was applied. He states as follows; 

Because the prisoner never stood before the Doctor, wooden 
fetters were put to his feet, and, as long as he was])ut in fetters, 
so long he would remain standing before the Doctor, hut as 
soon as the fetters were removeti he would sit down again ; after 
the departure of the Doctor he would retire to the room, and 
there take his seat; two persons having held him fast on two 
sides used to make him stand before the Doctor, wlieii his legs 
were put in stocks. After they were removed the prisoner used 
to sit down immediately.” 

When pressed for an explanation of the grounds on which he 
formed an opinion, that tlie prisouqr was feigning madness, it 
was not competent to Dr. Cantor, as a witness, to reluse to give 
the grounds, because the Defendant’s Counsel was not^ learned 
enough to understand him. The prisoner’s life depended on 
the evidence, and, though his Counsel might not be able to under¬ 
stand the learned Doctor’s remarks regarding his psychological 
researches, still they might have beeij|Mn(lerstood by the Judge, 
and if a doubt should have existed in the Judge’s mind, there 
were other medical authorities available, to whom any impor- 
•taut point might have been submitted. The stake was too 
serious to pass by in such a manner, and the point mooted by 
K 
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the Judge should liave been insisted upon, more especially when 
there was such dijfference in the medical testimony. 

Mr. Norris has called the attention of the Court to the 
circumstances attending the commission of the act, as consistent 
with the prisoner’s previous irrational conduct, and showing 
that he was not of sound mind at the time. There was cer¬ 
tainly no premeditation. No real provocation. No apparent 
motive. No attempt at concealment, or to remove the slightest 
indication of his guilt. But all this is quite consistent with 
sanity of mind. Murderous assaults of a similar character have 
been frequently committed undej* such circumstances They 
become of great weight and have an important bearing upon the 
subject, when there is other evidence, as in this case, to lead 
to the conclusion, that the prisoner was not in his proper mind 
when the act was committed. 

Mr. Norris has referred to the usual medical tests in such 
cases, which are analysed by Taylor in his work on Medical 
Jurisprudence, page 855, 5th Edition, viz. absence of motive, im¬ 
mediate confession, and having no accomplices, and argued that 
these criteria, taken in connection with the evidence on the 
record, sufficiently prove that the prisoner was not of sane 
mind when he committed the act. 

These tests, as Dr. Taylor most ably and clearly shows, are 
uncertain and not to be depended upon. He sums up, tliut 
there are no certain legal or medical rules whereby homicidal 
mania can be detected, and that each case must be determined by 
the circumstances attending it. He adds, however, that, “ the 
true test for irresponsibility in these ambiguous cases appears 
to be, whether the individual, at the time of the commission of 
the crime, had or had not a sufficient poiver of controul to 
govern his actions'* 

Looking at the act of the prisoner by this test, taking his 
antecedent and subsequent conduct in connection with it, the 
monomania that he was the Maharajah of Burdwan, which ap¬ 
pears to have clung to liis mind like the skin to his body, the 
motive which he himself ascribes, which was influenced evi¬ 
dently by the monomania, viz. that the woman had sat upon his 
face, and so disgraced hinj, and with especial advertence to the 
evidence of Dr. Wiliams, who has adhered throughout to the 
opinion that the prisoner is insane, I can come to no other con¬ 
clusion than that he had not, at the time when he com¬ 
mitted the fatal act, that power of controul over his actions, 
which a man of sound mind possesses, and I therefore acquit 
him of the crime, and direct that the Sessions Judge report the 
case for the information of the Government and keep the pri¬ 
soner, under the provisions of Section 3, Act IV. of 1849, in 
safe custody, until the pleasure of the Government be known. 
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Peesent : 

D. I. MONEY, Esq., Offidating Judge. 


JAMES L. ANLEY 


versus 

• KALLIKOOMAP DOSS. 

Crime Charged. —1st count, embezzlement between the 
month of November 1856 syid 18th September 1857 of 
Rs. 2,507-0-7, the property of the East India Hallway Com¬ 
pany and appropriating the same to his own use, the prisoner 
being employed at the time as an accountant by the aforesaid 
Company, and the money being in his custody by virtue of his 
holding the above situation ; 2ud count, theft of Rs. 2,507-0-7, 
the property of the East India Railway Company, the prisoner 
being employed at the time as an accountant by the aforesaid 
East India Railway Company. Perpetrated between Novem¬ 
ber 1856 and 18th September, 1857. 

Ceim e Established. —Theft. 


East Burd- 


1858. 

February J9. 

Case of 
Eallikoouab 
Doss. 

Appeal reject¬ 
ed. Held, Miat 
altliough tliere 
was not a care- 
fall system of 
accounts and 
checks in the 


Committing Officer.—Mr. H. B. Lawford, Magistrate of department 
Eiist-Burawau. immedktely 

Tried before Mr. H. M. Reid, Officiating Sessions Judge of 
East-Burdwan, on the 17th December, 1857. troul, tliis was 

licmarks hy the Officiating Sessions Judge. —The prisoner no ground of 
pleaded “ not guilty.'^ Erom the evidence for the prosecution it justification or 
appears that the prisoner was the accountant and Head Writer 
of the Railway Engineer’s Office at Burdwan, and in that ficierTt'eri-^'^ 
capacity he kept the cash book and the key of the treasure- denoe to prove 
chest, and that all disburseineiits were made through him. that the pri- 
Tbat on the 13th or 14th of September last, the prosecutor’s suuer had 
attention having been attracted by two alterations which were 1 

apparent in No. 921 and 938, of a balance-sheet of Indent the^CasU 

(document No. 28, which is filed in the case) he was led to Book, and 
make further enquiries, the remarks of which shewed that sever- there was a 
al original bills, duplicate bills, duplicates of cheques, and other strong pre¬ 
office accounts had been so altered as tQ make it appear that 
much larger sums had been disbursed, and that there was con- jneg in tlie’ 
sequently a much smaller amount of cash in hand, then ought Cash Book 
in reality to have been the ease. On ascertaining these circum- were effected 
stances, the prosecutor Mr. Anley, after having asked the prison- 
er to account for the mannei* in which the alterations and era- inor^r 

Bures had occurred, and having been informed by him in reply toooverappro- 
that he knew nothing at all about them, proceeded on the 17th priations of 
September to count the contents of the cash boa which he money in the 
found to amount to Rupees 7,235-1-11 for which sum he gave Oaah Box. 
the prisoner an acknowledgment, the prisoner giving him a 
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1858. 

T .. II...1. 

February 19. 

Case of 
KlLIiIKOOliAB 

Doss. 


duplicate thereof under his own signature on striking a balance, 
Mr. Anley at first found, on a rough estimate, that there was 
a deficiency of about Rupees 2,800, but, on more detailed in¬ 
vestigation he arrived at the conclusion, that the sum actually 
missing was less, viz the amount stated in tlie indictment, 
Rupees 2,507-0-7. The usual mode of paying out money in 
the Railway office was as follows. On a bill for work done be¬ 
ing sent in by an Inspector, Mr. Anley after examining the 
rates at which the different included items were charged for, 
and ascertaining that they were correct attached his initials to 
the bill which was thereupon soot into the office in order that the 
calculations might be duly checked, and, on this being done, it 
was the duty of the prisoner to prepare and present for Mr. 
Anley’s signature a pay order for the amount. A duplicate of 
the pay order was kept unsigned in the office (in the same man¬ 
ner as duplicate cheques are kept in a cheque book,) the origin¬ 
al pay order, and a copy of the bill being sent to tlie Inspector, 
who signed the former on the back as a receipt for the money, 
the Inspector then either receiving the money himself or draw¬ 
ing out pay orders in favour of the parties to whom the com¬ 
ponent items shewn in the bill were due, and forwarding them 
together with the receipted pay order and the copy of the bill 
to Mr. Anley’s office who, upon that, caused tlie money to be 
paid, the duplicate of the bill being retained as a voucher in Mr. 
Anley’s office, and the original thereof being sent to the Rail¬ 
way Company’s office in Calcutta. 

It appears from the evi- 
* Wit. No. 1, Isbur Gliose. deuce* and the exhibits filed 

” ’’ in the nuihee that on several 

„ „ 4, Takoordoyul. occasions both the original 

„ „ 5, Sonaollab. bills, as well as their duplicates 


„ „ 6, Sodut Sheik. 

„ ,, 7, Mobaruk Slieik. 

„ ,, 8, Kuseeinoodi Ohup- 

prassee. 

,, „ 9, Madupdoss Chup- 


prassee. 

„ 10, Goyumoni. 
Documents. , 

Mr. Rickee’s account cheque 
No. 15, 11th August, 1857. 

., 21, 11th „ 

Bill of 20th July 1857. 

„ 31st „ No. 1. 

„ Slst ,, „ 2. 

,, Slst ,, „ J. 

,, 31st ,, „ 4. k 

„ 31st ,, ,, 6. 

„ 31st „ „ 6. 

,, Slst „ ,, 7. 

,, 31st ,, ji 8. 


had been tampered with, larger 
amounts being shewn in them 
as expended on particular 
items, than the entries in the 
original bills warranted, and 
thetotalsbcing altered in a cor¬ 
responding manner, that the 
original pay orders have been 
altered in like manner after 
having been signed by Mr. 
Anley, and that the unsigned 
duplicates thereof have also 
been altered in the same way, 
the cash accourit having also 
been similarly tampered with. 
In some instances, however, 
only the duplicate bills and the 
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Bill of 31st July, No. 9. 

,, 31st ,, „ 10. 

„ 31st ,, ,, 11. 

»» 31st ,, ,, 12. 

„ SIst ,, ,, 13. 

,, 31st „ ,, H. 

Mr. Poiidlioe’s account cheque. 
Nos. 6, 43 and 44. 

•B Bills for July 1857. 

Mr. Starbrook’s ac*count cheque. 
Nos. 58 and 24. 


original pay orders have been 1858. 
so altered, and in others they 
and the duplicates of the pay 
orders have been so, the cash Case of 
account not having been Kalukoomak 
altered to correspond with 
them. It only seems necessary 
to mention one or two cases 
in illustration of the above. 

In Mr. Starbrook’s* ac¬ 
count for work done the bill 


3 Bdls for July 1857. 

Mr, Anley’s account books 3 pay 
order books from 14tli July to lOth 
October 1857. 

6 cheques Nos. 14, 16, 17, 18, 33, 
and 36, 


amounted in reality to Rupees 
416-5 only, but one compo¬ 
nent item in it has been alter¬ 
ed from Rupees 125-7 to 425- 
7, making a difference of 
Rupees SOO, the total of the 


• i.r li. f hill having in a corresponding 
Statement shewinff the alterations V . ‘ i 

made in the Bills and pay orders been increased to 

during the months of August and Rupees 716-5. Mr. btarbrook 
September 1857, copy of a memo, has deposed that h® only re¬ 
made by the prisoner dated 18th ceived Rupees 416-5, on ae- 
September, 1857. . couiitof the bill ill question, and 


* Document No. 35. that that was the sum entered 

in the original and duplicate 
hills when they left his hands, as well as in the receipted pay 
order, but an examination of those documents shews that they 
have been altered to the extent mentioned above, and that the 


spccilicatioii of the work for which the altered sum was paid 
has been also altered, and that the duplicate of tbe pay order as 
well as the entry in the cash book has been altered in a corre¬ 


sponding manner. 

In Mr. Rickie’s account bill No. 1, the original bill has not 
been altered hut the specification of certain quantities of work 
done, and the sums to be paid on account of the same, as well 


as the total amount of the bill have been altered. Mr. Anley’s 
pay orders on account of the above items, which in this instance 


are drawn in the name of the parties entitled to receive the 
amount and not in the name of the Inspector, have also been 
altered, in the case of Takoordoyul from 7 Rupees 8 Annas to 
Rupees 70-8, in the case of bonatun Sheik from Rupees 7-10 
to Rupees 70-10. The duplicate pay orders, and cash book 
have also been altered. Both these individuals have deposed 
that they received the lesser sums only, viz. Rupees 7-8 and 
7-10 respectively. 


In like manner in regard to several of the other accounts 
similar alter.itions and erasures have been effected, the total 
extent to which erasures and alterations have been made heintif 
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1858. Rupees 1089, as specified in memorandutn No. 52, which is 

'’"TT filed with tlie nuthee, there being, as found on a careful exami- 

Fe ruary . accounts by the Court a further balance of Rupees 

Case of 1,468-11-1 not accounted for in any way, that is to say the 
total cash balance is deficient to the extent of Rupees 2,657-11- 
1 (not 2,507-0-7 only as stated in the charge) of which sum 
Rupees 1,089 is accounted for by the alterations made in the 
bills, cash books, &c. and the balance Rupees 1,468-11-1 is n^)t 
accounted for in any way whatsoever. It has been deposed to in 
evidence that the alterations in the bills, pay orders, duplicates, 
and cash books, are in the hand-writing of the prisoner. 

The defence set up by the ‘prisoner is four fold. 1st, that 
the examination of the accounts was not made in his presence, 
and had it been so that he was prepared to reconcile all apparent 
discrepancies. 2ndly, that Mr. Anley borrowed from him about 
Rupees 2,000 of the money, granting him receipts for the same, 
and that he never repaid the amount but re-possessed himself of 
the receipts when he took possession of the cash box and its 
contents. 3rdly, that the ei'asures and the alterations in the 
accounts have been made by the witness No. 1, for the prosecu¬ 
tion (Ishftr Ghose) who is anxious to supplant him in his situa¬ 
tion. 4thlv, that Mr. Rickie and several of the other witnesses 
are inimical to him. 


The witnesses for the defence have deposed to nothing favor¬ 
able on behalf of the prisoner; witness No. 17 has deposed that 
he, prisoner, was sitting close by when the money was counted, 
and that he then raised no objection. Witnesses Nos. 18,19 
and 20, have deposed that prit-oncr was not pre.seut when the 
accounts were gone into on the 19/7i or 21s7 September ; and 
the former witness (No. 18,) has deposed that he himself wrote 
up the cash book for May, but that the prisoner did so in June, 
July and August. Witness No. 22 deposes to the prisoner 
being a good character, and witness No. 26, knows nothing bad 
of him, witness No. 29, knows prisoner to be a good character, 
but knows nothing about his income or outlay, and witness No. 
30, deposes to the same effect as witness No. 29. 

The Jury'* composed of the three gentlemen noted in the 


* The Law Officer.—Babho Door- 
gaporshad Ghose, Additional Prin¬ 
cipal Sudder Axueen, Baboo Bun- 
malee Moorkeijee, vakesL 


margin, and who are acquainted 
with the Erjglish language, 
give in two separate verdicts 
and convict the prisoner of theft 
under the 2nd count of the 


indictment to the extent of Rupees 2,507-0-7. In this I 
fully concur. The prisoner, when first asked by Mr. Anley 
about the erasures and aHJbrations, denied all knowledge of 
them, and yet it is , shewn by the evidence of the witnesses 
including that of Khetternath his own witness No. 18, that 
it was his duty to keep the cash book, and that be actual- 
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!y did write it during the montlis of June, July and August, in 1868, 
the accounts of which months the alterations chiefly occurred. ^ 

Prisoner does not deny that he had charge of the cash box, or ® 
that the amount found therein when Mr. Anley received charge Case of 
of it Iroin him, was different from tlie sum stated in his memor- 
andum. The only circumstance to which the witnesses of the 
defence have deposed is that the prisoner wavS not present when 
tlie accounts were gone into between the 19th and 21st Sep¬ 
tember, but no evidence whatsoever bias been brought forward 
in support of the other points alluded to in the defence, and 1 
have no hesitation in saying that 1 believe them to be utterly 
without foundation. 1 convict the prisoner of theft, and sen¬ 
tence him to (5) five years’ imprisonment with labor suited to 
his habits, and to pay a tine of llupecs 2,507-0-7 the amount 
charged in the indictment as having been stolen. 

Memarks by the JSizamut Adawlut. —(Present: Mr. D. 1. 

Money.) The particulars of thi.s case are fully detailed by the 
Sessions Judge. 

Mr. Allan in defence of the prisoner has urged several pleas, 
which were many of them preferred in the lower court, viz. that 
the examination of the accounts was not made in the presence 
of the prisoner, that Mr. Anley had borrowed Rupees 2,000 from 
the prisoner, and granted him receipts for the same, but had 
rc-posscssed himself of them, that the alterations in the accounts 
were made by the witness No. 1, who wished to supplant the 
prisoner, that Mr. Rickie and the other witness were inimical 
to the prisoner, that there is no evidence to show that there 
was any specific balance in the hands of the prisoner, nor when, 
or from whom, the money was abstracted, or what s^jecitic sum 
and that proof of general deficiency, without proof of a specific 
sum embezzled is not sufficient for conviction either on a charge 
of embezzlement or larceny. In su])port of his arguments upon 
the last [dea Mr. Allan cites Russell on Crime, pages 183 and 
184, volume 11.3rd edition. 

1 have attentively considered the evidence and examined the 
accounts in this ease, and although there does not appear to 
have been so careful a system of accounts and chucks in the de¬ 
partment immediately under the prisoner’s controul, nor so 
strict a supervision over his daily entries of receipts and expen¬ 
diture of money, as so important an office required, and although 
this might have afforded temptation and opportunity for the 
commission of the crime, witii which he is charged, it is no 
ground whatever for justification or palliation. It is clear from 
the evidence that he had charge of the cash box, and that it 
was his duty to keep the cash book, that he wrote entries in it 
in the months of June, July and August, and though it is not 
distinctly proved that he made the alterations with his own 
hand, and it is possible they may have been made by others, as 

VOL. VIII. L 
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1858. many in the office had, it would seem, access to it, still the pre- 

"Februarv 19 from the whole evidence it is by no means a 

^ ■ weak one, that they were effected either by him or through his 

Case of agency, in order to cover such appropriations as he might make 
any time of money in the cash box. There is no doubt from 
the accounts pub in, the memorandum of tlje cash balance taken 
when the cash was counted, and the evidence of some of the 
witnesses, that the amount lie is charged with abstracting waip 
abstracted by him. I see therefore no reason to interfere with 
the sentence passed upon him by the Sessions Judge, and re« 
ject the appeal. 


PbESENT : 

D. I. MONEY, Esq., Officiating Judge. 


24-PtTgh9. 

"858. 

February 24. 

Case of 
EAMDorui 

DtJTT 

and others. 

Case referred 
in coiisequen(!e 
of a ditfcrcnce 
of opinion be¬ 
tween tlie SoB- 
eioneJudgeand 
the Law Offi¬ 
cer regarding 
two prisonerB. 
The Court ac- 
qAiifc them con¬ 
curring with 
tlie Sessions 
Judge. The ap¬ 
peal of a thud 
prisonerreject- 
ed. Eomarks 
on the conduct 
in this case of 
oneofthe trans¬ 
lators of the 
Court. 


GOVERNMENT and anotiieb 


versus 


DAREEK GHOSE (No. 1,*) TOILUKHO DOSS (No. 2,*) 
BHOOSHA ALIAS DENONATH CHUNG (No. 3,) RAM- 
DOYULDUTT (No. 4,) KALACHAND MOOKERJEEA 
(No. 5,) AND KARA IN CHCNBER MOOKERJEEA 
(No. 6.t) 

Ceime Chaeged.— Wilful murder of Kadeem Sheikh, &c. 
Committing Officer.—Hon’ble A. Eden, Officiating Joint- 
Magistrate of Baraset. 

Tried before Mr. J. E. S. Lillie, Officiating Additional Ses¬ 
sions Judge of 24-Pergunnahs, on the 16th December, 1857. 

Remarks hy the Officiating Additional Sessions Judge .—It 
appears that there is feud between certain Mookerjees and 
Chatterjees ; that a Chatterjee is the talookdar of the villages of 
Kadpore and Tengra, that the Mookerjees claim subordinate 
tenures in those villages, which the Chattcijees resist, that some 
time before the occurrence, the Chatterjees distrained the pro¬ 
perty of certain ryots of Kadpore, and that one Mohun Ghose is 
a ryot of some Beraiothur land in Tengra, the rent of which is 
claimed hy both parties. 

The facts of the present case, according to the statements of 


• Sentenced by the lower court, 
t Eeleaeed by ditto. 
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* Wit. No. 1, Panchoo T)hara. 

,, „ 2, Mohun Q-hose. 

„ „ 3, Bykuht D bailee. 

„ „ 4, Kulleemuddj 

Sheikh. 

,, M 6, Khodabuksb 
Peada. 


witnesses Nos. 1 to 5,* are these. 1858. 
The first named witness, the Chat- “7 ^ 

terjee’s goinasta, accompanied 
by the deceased and witness No, Case of 
4, went to Tenjjra to collect rent. 

A fter they had proceeded a short j others, 
distance on their return from the 


village, they met the prisoners, 
by order of Nos. 4, 5 and 6 ; No. 2, a»s 8 aulted witness No. 1, with 
a lathee ; and the deceased coming forward to remonstrate was 
struck on the head with a lathee by prisoner No. 1 , from the 
etfects of which he died in the course of the day. 

Witness No. 6 gives a different version of the affair. Accord¬ 
ing to liis statement prisoners Nos. I to 3 were carrying off Mo¬ 
hun Ghose witness No. 2 from Tongra, Mohun Ghose resisted, 
witnesses Nos. 1 and 4, the deceased, and anotliercame up, they 
attempted to rescue Mohun Ghose, the other party opposed 
them; prisoner No. 2 assaulted witness No. I, and prisoner No. 
1 assaulted the deceased. 


Prisoners Nos. 4 and 5, are named in the written informations 

X -KT 10 * 1 - UT 1 1 lodged before the police; but 

t Wit. No. 13, Akin Mahomed. . 1 ®t 1 <1 x i i 

the burkunuazt ol the pharee de¬ 
poses that, when the chowkeedar came to give him notice, he 
named only prisoners Nos. 1 , 2 and 3; and that, when 


he (deponent) proceeded to the spot and was drawing up a re¬ 
port to forward to the thannah, witness No. 1 prompted the 
chowkeedar to say that prisoners Nos. 4 and 5 had given 
orders for f he assault. 


Witness No. 11 depo.scs that he recognized prisoners Nos. 1, 
2 and 3, as they were running away after the occurrence ; and 
that he saw two or three others, whom he did not recognize, 
running at some distance from him. 

Witness No. 19 deposes that witness No. 1 came into an 
indigo factory near the scene of the occurrence, and that he 
he.ard him say that deceased had been killed by three servants 
of the Mookerjees. 

The Sub-Assistant SurgeonJ proves that injuries on the 


J Wit. No. 10, Koylashchunder 
Chatterjeea. 


head, pj;obably inflicted by a 
lathee, were the cause of tlie 
death of the deceased. 


The names of other witnesses for the prosecution are entered in 
the calendar, but as their evidence before the Joint-Magistrate 
is immaterial, I have not deemed it necessary to examine them. 

Prisoner No. 1 states in his defence that he went with prison¬ 
er No. 2, to seize Mohun Gho.se, but the other- party opposed, 
the villagers came up armed with sticks, and that he ran away. 
Prisoner No. 2 states that he has been falsely accused, because 
he preferred a criminal charge against Bushtoo Chatterjee. 
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1858. 


Ffbniary 24, 

Cape of 
Kamtoyiti. 

Dittt 
and others. 


Prisoner No. 3 simply denies Ids guilt. And prisoners Nos. 4 
and 5 plead alibis. Witnesses Nos. 23 to 25 support the 
statement of prisoner No. 1, witnesses Nos. 27 to 30 support 
the plea of prisoner No. 4. And witnesses Nos. 33 to 38 sup¬ 
port the plea of prisoner No. 5 

The Law Officer convicts prisoners Nos. 1 to 5, of the crime 
of culpable homicide, he believes the entire statement of the 
majority of the eye-witnesses, and he declare.^ prisoner No. L 
liable to diyat, and the remaining prisoners to tazecr. 

1 concur in the conviction of prisoners Nos. 1 to 3. It has 
been proved that prisoner No. 1 struck the fatal blows ; that 
prisoner No. 2 was present and was actively engaged ; and that 
prisoner No. 3 was also pre.sent armed with a lathee. I convict 
prisoner No. 1 of the crime of culpable homicide and sentence 
him to be imprisoned for seven (7) years with labor in irons. 
I convict the other {)risoner8 of aiding and abetting in the above 
crime, and sentence No. 2, to be imprisoned for two (2) years, 
and to pay a fine of 50 rupees, or to labor during the term of 
his imprisonment, and No. 3, to be imprisoned for one (1) year, 
and to [)ay a fine of 25 Kupees, or to labor during the term of 
liis imprisonment. The issue of the warrants will be suspended 
until this reference is decided. 

I dissent from the conviction of prisoners Nos. 4 and 5. It 
seems clear that the version of the affair given by witness No. 
6 is true. The majority of the eye-witnesses would make out 
that the prisoners, incensed with the gomashta (witness No. 1,) 
on account of the Kadpore distraint, laid in wait for him as he 
retiirned from Tengra, which is some distance from Kadpore, 
and attacked him without any other provocation : but sucli an 
account is manifestly inci edible. The gomashta was in a very 
subordinate position, and there is no reason to believe that he 
had made himself personally particularly olmoxious to tlio 
Moolcerjees. On the other hand ; it is exceedingly probable 
that tlie Mookerjees should send the first tlireo prisoners to 
bring Mohun Ghose to them j and that the gomashta of the 
opposite party, hearing tliat they were forcibly carrying off 
Mohun Ghose whom lie regarded as the ryot of his master, 
should oppose them am^ endeavour to set him free, 'I'liat ])ri- 
soners Nos. 4 and 5 should have accomiiauied the other prison¬ 
ers, is unlikely. There was no occasion for them to go : they 
could not have anticipated any opposition ; for if they had anti¬ 
cipated it, they would not have gone to use violence in a hos¬ 
tile village with so small a party. This conclusion is strongly 
supported by the fact that the chowkeedar did not mention the 
names of prisoners Nos. 4 ^nd 5, when lie first reported the oc¬ 
currence to the burkundaz, and by the fact that the gomashta 
did not mention their names when he first related the occur¬ 
rence in the indigo factory. 
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RemarJes hy the Nizamut Adawlut. —(Present: Mr. D. I. 
Motley.) 'riiis ca'^e is referred in consequence of a ditFerence of 
opinion betwctui the Sessions Judge and the Law Officer re¬ 
garding the prisotters Nos. 4 and 5. They have been defended 
in this Court by liaboo Dwarkanath Mitter. The particulars 
of the ease, the feud between the Chatterjees and the Moolter- 
jees, the assault originating in the attempt to carry off Mohun 
(^hose witness No. 2, and the circumstances attending it are 
given by the Magistrate and the Sessions Judge, Although the 
priijci[)al eye-witnesses, including Mohun Ghose himself, deny 
the fact of this arrest, and attempt to make it appear that all 
the prisoners were lying in wait for the witness No. 1, and at¬ 
tacked him without provocation, the whole evidence, carefully 
considered, bears out the view taken by theSessiiins Judge, that 
tliis was tlio real object of the prisoners Nos. 1, 2 and 3, and 
tliat the offence, with which they were charged, was committed 
by tln*m when opposed and tliwarted in the pro.secution of it. 
It is the most probable, and only reasonable solution of the 
case. Jt strengthens therefore the weight of the testimony of 
the witness No G, who from his respectability, and being an 
independent and disinterested party, is not likely to have color¬ 
ed or concealed anv of the facts that came under his own obser- 
vation. Kelying therefore on his statement, and taking it in 
connection with all the circumstances and probabilitie.«, as they 
appear and c.in be gathered from the evidence, there is no satis- 
liii tory proof 1 think of the guilt of the prisoners Nos. 4 and 5, 
and 1 concur with the Sessions Judge in acquitting them. 

On the case coining on for hearing Baboo Dwarkanath Mitter 
put in a vakalninamaJi in behalf of the prisoner No. 3, and urg¬ 
ed objections to the sentence passed upon him by the Sessions 
Judge. He argued that, if the evidence against the prisoner is 
to be believed, it does not show participation in the crime, and 
that there is no proof, unless his mere presence can be so con¬ 
strued of his aiding and abetting in it. 

The evidence against the prisoner, on the charge of which he 
has been found guilty, is in niy opinion very conclusive, and for 
so serious an offence he has been dealt with very leniently. I 
see no reason whatever to disturb this ^sentence and reject the 
appeal. 1 cannot hut remark with reference to the proceedings 
in this case, that Naraiuchunder Mookerjee, one of the Tranla- 
tors of this Court, who was committed on a charge of privity to 
the murder of the deceased, but on, it would seem, just grounds, 
acquitted by the Sessions Judge, abused the confidence })laced in 
him by the Magistrate with regard to tlie entertainment of the 
prisoners Nos 1 and 2 as lattials. His excuse that they were 
employed by bis nephew and not by him is, I concur with the 
Magistrate in thinking, under the circumstances, not to be 
believed, he and his nephew living in the same house. 


1858. 


February 2t. 

Case of 
Eamdovttl 
Dtjtt 

and otliers. 
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Pbesent : 

D. I. MONEY, Esq., Officiating Judge. 


MUSSUMUT DEOLA and GOVERNMENT 

versus 

Bhaugulporc. SUMBUL SINGH. 


February 26. 

Case of 
SUMBTJIi 
Singh. 

The prisoner 
acquitted on 
account of the 
weakness of 
the evidence 
for the prose¬ 
cution and tlie 
improbabilities 
of the actual 
commission of 
the ofleiiee, as 
cliarged. 


Crime CnAR&ED. —Rape committed on the person of Mus- 
sumut Deola, prosecutrix. 

Committing Officer.—Mr. W. T. Tucker, Magistrate of Bhau-' 
gulpore. 

Tried before Mr. T. Sanclys, Sessions Judge of Bhaugulpore 
on tlie 1st February, 1858. 

Remarks hg the Sessions Judge .—The prosecutrix, a well- 

formed married girl of tlio 8on- 

Deola, prosecidrix, Bynath her tribe, about seventeen years 

father, witness ^o. 8. „ ■ -i. i. i 

’ 01 age, was on a visit to her 

father, a fellow-villager of the prisoner’s, in a wild part of the 
countiy. Slie was one day attending her father’s cattle in the 
jungle in company with Kundee, a little girl of eight to nine 
^rcars of age, the daughter of Mindas. The prisoner came sud¬ 
denly on them and pretending 

Girdharoe, wit. No 1. lYom the zemindar 


Musst. Kundoc, wit. No. 2. 


to diivc off Mindas’s cattle for 


money due, commenced doing so, and on [irosocutrix’s interfer¬ 
ing, he threw her down, and forciblv raped her. I’liis is con¬ 
firmed by a young lad, Girdharee, witness No, 1, wlio happened 
to be close at hand, as would seem to have been the case by the 
prison(*r’s statements both before police and Magistrate, by 
Kundee (witness No. 2,) whose deposition was recorded under 
Section-s 14 and 15, Act II. of 1855, and also by another lad 
Jhubboo before the Magistrate, but absent before this Court. 
Both these lads were younger and no match for the prisoner, 
even if they had felt inclined to oppose him. 

The prisoner, a sharp robust looking youth, about twenty, 
repeats the circumstance! deposed to by the prosecution with 
the sole exception that he only struck the prosecutrix for inter¬ 
fering. But this is a lame defence in the face of his having ab¬ 
sconded immediately after the oftence, hid himself apparently, ac- 
„ -i. -Kt A cording to the statements origi- 

•leetoo chowkoedar, wit. No. 6 . madein connivance with the 

police, and escaped arrest from 
May until 29th November^last. The only explanation he offers 
for this is that “ he was afraid of the Sontkals,'* but this could 
only have been the case for the higher and not the minor 
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offencd. He cited witnesses before the Magistrate, and fresh 1858. 
ones before this Court, but none knew anything in his favor. 

The Jury unanimously con- ®’el»ruary 26. 

JhiibbunRoy,DunkooreaBhau- vict the prisoner on the count Case of 
gulporo RuRgoo Singh Wulleeporo charged. SumbtjIj 

Monghyr, Doorbut Sing. Kuknih Except for the defence, and 

wffi' ADy Khan, HajecpoK, ‘I*® charMter of the injured 
Tirhoot. people, this may be regarded as 

a very weak case. There was no 
complaint for several days after the outrage, upwards of eight or 
nine. Both father and husband up to the Sessions Court had 
always kept themselves out of the way. But finding the father 
in company with his daughter I took his deposition, aud the 
only explanation he would give for there not having been earli¬ 
er complaint was, that “ he was looking for the prisoner,” the 
probability is to take the law into his own hands. Consider¬ 
able allowance must be made for these rude people, whose truth¬ 
fulness is at least to be depended on, and under all the circum¬ 
stances, finding no reason to doubt the prosecution, I convict 
the prisoner oi the crime charged, and would recommend his 
bfsing sentenced to five years’ imprisonmeut in labor aud irons 
in the district jail. 

liemarks hy the Nizamut Adawlut. —(Present: Mr. D. I. 

Money.) 1’his is one of the weakest cases, on which a convic¬ 
tion of rape could possibly be supported. The woman, who 
makes the charge, is a young married woman. She was stay¬ 
ing at her lather’s house, when the offence was committed, her 
own, that is, her husband’s, house being three coss off. Her hus¬ 
band appears to have been perfectly indifferent about her dis¬ 
honor. He made no charge, had no wish to prosecute, and took 
no steps to bring the offender to account. The father appears 
to have been equally indiffereut. Tlie young woman herself, 
without any reasonable cause, makes no complaint of the out¬ 
rage committed upon her person, and allows more than a week 
to pass before she gives information at the thannah. The 
mother was made aware of it as well as the father immediately 
after the commission, and she too remains passive. 

All this of itself would raise a suspicion of the truth of the 
story, or at any rate, if true, of the fact of the woman being an 
unwilling victim of the prisoner’s lust. She herself before the 
Sessions Judge makes a most damaging statement. She states 
she remained perfectly quiet while the act was committed. It 
is true that the witness Girdhaiee No. 1 states that she cried 
out, but if he is to be believed, there is a contradiction on the 
most material point in the case, for, of course, if there was no 
resistance of any kind, and no cry raised, the Court must infer 
that the woman was a consenting party, aud there could have 
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been no rape. The offence, to constitute rape, must be com¬ 
mitted by force against the woman’s will. 

Then there is the prisoner’s explanation, which is not an 
improbable one, that he was employed in the service of Narain 
Singh as a peadah, and was sent by him to seize the cattle be¬ 
longing to the father of the prosecutrix, who owed him money ; 
and that as he was carrying off a buffaloe the prosecutrix in¬ 
terfered, when he struck her twice, and she began to cry, atnl 
he left the buffaloe and came anil told his master, who ordered 
him to run away, or the Sonthals would kill him. 

His keeping out of the w ay for so long a time is ccrtaiidy a 
very suspicious circumstance, if this defence is true, and in a 
case admitting of so much doubt Narain Singh should have been 
examined I'or the purpose of testing its accuracy. 

The evidence for tlie prosecution is so weak, and thi) impro¬ 
babilities of the actual commission of the offence, as charged, 
are so great, that 1 acquit tlie prisoner, and direct his itnme¬ 
diate release. 



UEGULAIl CASES. 


MARCH, 

1858. 


VOlf. VIII. 


w 




CASES IN THE NIZAMITT ADAWLUT. 


83 


EEGULAR CASES. 
Maiich 1858. 


Pbeseitt : 

I). I. MONEY, Esq., Officiating Judge. 


GOVERNMENT 
versus 

BUDDUN MALLO. 

Cbime Ciiaeged. —Perjury in having, on the 17th July 
184.3, intentionally and deliberately deposed under a solemn 
declaration taken instead of an oath before the Magistrate of 
Jessore that they (prisoners) went out fishing on the Modhoo- 
inuthy River on the night in which the daeoity on the boat 
was committed, and in having on the 13th October, 1857, 
again intentionally and deliberately dej)Osed under a solemn prison- 

declaration taken instead of an oath before the officiating addi- g, acquitted, 
tional Sessions Judge of the 24 Purguiinahs that they did uot the charge of 
go out fishing on the Modhoomutty River on the night in perjury, as 
which the daeoity on the boat was committed, such statement 1“*^ 
being contradictory of each other on a point material to the 

issue of the case. ed against him. 

Oomraitting Officer.—Baboo Qooroochurn Doss, Deputy 
Magistrate for the supfH-ession of daeoity at Jessore. 

Tried before Mr. J. E. S. Lillie, Additional Sessions Judge,on 
the 6th February, 1858. 

JHemarks hy the Additional Sessions Judge .—One Ramniddy 
Shaba, having confessed before the Deputy Magistrate stationed 
at Jessore, under the Daeoity Commissioner to having belonged 
to a gang of dacoits, was committed to the sessions, end to corro* 
borate his confession regarding a daeoity in the boat of Gir- 
dharee Mawjee in the Modhoomutty River, the prisoner in the 
present trial and another were named as witnesses. 

It appears that the prisoner had originally deposed before the 
Magistrate of Jessore, that while he was returning in a boat from 
fishing he had seen and caused to be apprehended five or six 
persons who afterwards confessed to having been engaged in the 
above-mentioned daeoity. The prisoner stated that tins oocurred 
on the night of a particular festival (haztxrahatee^j and it 
appears from the Darogah's report that the daeoity was com¬ 
mitted on that night. 

The prisoner was examined by the Deputy Magistrate on the 
12 th September last, when he repeated tiie substance of his 


Jessore. 

1858. 

March 6. 
Case of 
Bunniry 
Maulo. 



1858. 

Maaoh 6. 

Case of 
Buddun 
MalIiO. 
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~ original deposition. At the Sessions he affirmed that he did not 
go out to fish on the night of the dacoity. 

The prisoner pleads guilty .—Witnesses Nos. 1 to 3, duly 
prove the depositions on which the charge is founded. 

The jury are of opinion that the charge is not proved, because 
the contradictory statements were not made on the same day, 
and because the prisoner’s denial of his former statement after 
the lapse of such an interval cannot be deemed full proof 
guilt. 

1 have overruled this opinion under the provisions of Clause 
2, Section 4, Kegulation VI. of 1832. Had the prisoner not 
repeated his original statement when re-examined by the 
Deputy Magistrate, the plea of defect of memory would un¬ 
doubtedly have been valid, and I should not have ordered the 
commitment. 

Although clearly of opinion that the prisoner is guilty of 
peijur}’^, 1 consider that he is a fit subject for mitigation of 
punishment. There was no apparent motive for the denial of 
his former statement, which denial he admits to be false, as the 
prisoner in whose case be was examined pleaded guilty at the 
Sessions. 

Under the provisions of the law* quoted in the first para, of 
this letter, I sentence the prisoner to be imprisoned for three 
years with labor in irons, but considering that he has been 
in confinement since the 15th of October last, I would recom¬ 
mend that the term of his imprisonment he commuted to three 
months. 

Remarhs hy the Nizamut Adawlut. —(Present: Mr. D. I. Mo¬ 
ney.) It is distinctly stated in the calendar that the prisoner is 
guilty of perjury, in having on the 17th July 1843 intentionally 
and deliberately deposed under a solemn declaration taken instead 
of an oath before the Magistrate of Jessore, that “they 
(prisoners) went out fishing on the Modhoomutty River on the 
night in which the dacoity on the boat was committed,” and in 
having on the 13th October 1857 again intentionally and 
deliberately deposed under a solemn declaration taken instead 
of an oath before the Officiating Additional Sessions Judge of 
the 24-Pergunnahs that,“ they did not go out fishing on the 
Modhoomutty River on the night in which the dacoity on the 
boat was committed.” Such statements being contradictory 
of each other on a point material to the issue of the case. 

Now putting aside the question, whether the denial by the 
prisoner of the previous statement, that he and others had gone 
out fishing on the Modhoomutty River on the night of the 
dacoity, was material or Vot to the issue of the case, and also 
the fact, that it was very possible, that the prisoner, giving 


* Clause 8, Section 9j Begulation XTII. of 1817. 
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a deposition on the 13th October 1867, might on such a point 1868. 
have forgotten what he had exactly stated on the 17th July * 

1843, more than fourteen years having elapsed between these 
dates, I do not find that the statement he is alleged to have 
made in his first deposition in 1843 was made as charged in Mallo. 
the calendar. The Bengalee date of that deposition is 2nd 
Srabun, 1250 B. S., and all that the prisoner deposes to on this 
aAibject is, that he went out fishing on the river above-named in 
the month of Cheyt, and in the month of Jeyt heard that certain 
persons whom he names, had committed a dacoity in a Muhajun’s 
boat on that Eiver. The charge therefore, as laid in the Calen¬ 
dar, is not established. The Deputy Magistrate should be 
directed to be more careful in making out such charges. The 
confession of the prisoner, which the Sessions Judge notices, does 
not extend to an acknowledgment of the guilt of perjury, but of 
having made the two statements imputed to him in the charge, 
the first of which when read out to him he may have supposed 
was correctly recorded. Under these circumstances, I acquit 
the prisoner and direct his immediate release. 


Peesent : 

D. I. MONEY, Ebq., Officiating Judge. 


GOVERNMENT 


vervm 

CHUNDEE SHIKARRY, (No. 1,) HARRAN SHIKARRY 
(No. 2,) GUGUN SHIKARRY, (No. 3,) and KANYE 
SHIKARRY, (No. 4.) 

Ceime Chaeoed. —Going out in a gang for the purpose of 
committing robbery or theft. Act XL 1848. 

Ceime Ebtaelished. —Belonging to a gang of professional 
thieves and robbers, and committing robbery or theft within the 
meaning of .Act XI. 1848. 

Committing Officer.—The Hon’ble A. Eden, Officiating Joint- 
Magistrate of Baraset. 

Tried before Mr. E. Lautour, Sessions Judge of 24-Pergun- 
nahs, on the 18th November, 1867. 

Bemarha hy the Sessions Judge .—The Deputy Magistrate of 
Kulloroa notified the departure of Buddiahs from their houses. 
In consequence Chunder Mohun Bae, witness No. 4, the 
Darogah of Lubsha lhannah was on the outdook in order to 
apprehend them. 


1858. 

Marck 8. 

Case of 
CHTTimEE 
Shieabbt 
and others. 

Sentence 
upon 
the prisoners 
convicted un¬ 
der Act XI. of 
1848 confirm¬ 
ed. 
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Intending to examine the Pransaha Khaul, he observed two 
men talking by signs, and suspected from this, that they were 
Buddiahs, watched them, and saw them go on board another 
boat on which there were two other men. He then with Torab 
Burkundaz boarded the boat, and they said, they were men of 
the Kopali caste, going to buy grain, but fully suspecting them 
and asking them closely, they said they wt‘re Buddiahs, and 
gave their names as per Calendar. The boat was searched, an4 
the seend katties and knives and different articles of property 
were discovered. Prisoners Nos, 1 and 2, confessed to having 
committed a burglary two nights previously in a village named 
Koomree. That they were accompanied by another Kanaye 
Sirdar and that the five had gone to commit thefts and bur¬ 
glaries and were then going down on the ebb to the jungles 
for the same purpose. Eeport, 22nd August, 1857. 

Doomye Sheik, witness No. 1 , deposes to hearing a noise 
from the boat in question at 7 A. m., saw that the four 
prisoners were arrested at the Darogah’s request, examined 
the boat, found under the deck the seend katties^ the knives 
and the ornaments in Court. The prisoners said they were 
Buddiahs. 

Bugwan Doss, witness No. 2, deposes to the same effect. 

Panclioo Koondo, witness No. 3 , to the same effect: not 
examined. 

Chundermohun Hoy Darogah, witness No. 4, examined, 
states, as per his report of the 22d August, tliat he recorded 
the confessions of the prisoners himself. 

The witnesses Nos. 6 , 6 and 7, to the Sooruthal not examined, 
being unnecessary. 

No. 8 , Kally churn Doss, speaks to confessions of prisoners, 
Nos. 1 and 2. That the same were voluntarily made. 

Prisoner No. 1 , Chunder Shikarry denies all knowledge of 
the property and burglarious implements found on his boat, 
states he was going to cut wood, examines Tarachand Poddar, 
and Goburdhun. 

Prisoner No. 2, Haran, was going to fetch fire-wood, denies 
all knowledge of the property and implements and also confes¬ 
sion, names the same witpiesses. 

Prisoner No. 3 , Gugun Shikarry, denies all knowledge of the 
property, &c. went to bring rice at Pransaha. Darogah wanted 
to engage our boat, so we refused, and he made us prisoners. 
Was an oar-raan on the boat of prisoner, No. 1 , as was Harran, 
names the same ^vitnesses. 

Prisoner No. i, Kanve Shikarry idem, was going to out woocL 

The same stcjry as to the Darogah wishiiig to engage us. 
He must have introduced the property into the boat, knows 
nothing of that,'examines the same witnesses. They know that 
I am an honest haan. 
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Tarachand.* They are Biiddialis and live as boat-men: they 
are of good repute. 

* Witness No. 14, JPodar Mttndul.f They are Buddiahs, 

I » t’’ le! have land ploughs and boats, would rather 

” *' ’ not be surety for them. 

Oohurdhun Mundul-X They have ploughs, land and boats, 
would not be their sureties. 

These people belong to a set of robbers. They are initiated 
from childhood and make this tlieir profession. A large gang 
having left their houses, the l^olice were looking after them, 
when these four were arrested. 

Implements for the commission of burglary were found in 
their boats: also disguises, so that they could prowl about the 
villages as mendicants and so forth, and further, property which 
no one can doubt to liave been stolen was found in their boat. 
The two last prisoners trump up a story against the Darogah, 
and this is made for the first time. 

1 convict the prisoners of an offence within the meanijig of 
Act XI, of 184)8, and sentence them to be imprisoned with hard 
labor for seven years. 

Bemarhs hy the Nizamut Adawlut. —(Present: Mr. D. J, 
Money.) Tlie prisoners have been tried and convicted by the 
Sessions Judge under the provisions of Act Xl. of 1818. The 
evidence supports the couviction, and I see no reason to inter¬ 
fere with the sentence which has been passed upon them. The 
appeal is therefore rejected. 


1858. 

Marcsli 8. 

Case of 
CllTTNDEB 
Shikakkv 
and others. 


PkhsENT : 

D. I. MONEY, Esq., Judye. 

GOVEUNMENT 

•cersus 

LUNGEE DHYENEE. 

Chime Cha-HGED. —Perjury in liaving on the 3rd November, 
1857, intentionally and deliberately deposed under a solemn 
declaration taken instead of an oath bel’dl-e the .Joint-Magi.strate 
of Baraset, that the deceased Bowance had told her that 
Agnasee Uhyence (the prisoner) had given her drugs to procure 
abortion ; and in having on the 12th December, 1857, again 
intentionally, and deliberately deposed tinder a solemn declara¬ 
tion taken instead of an oath before the Officiating Additional 
Sessions Judge of the 24-Pergunnahs, that Bowanee did not 
make the above statement, such statements being contradictory 
to each other on a point material to the issue of the case. 

Committing Officer.—Hon’ble A. Eden, Officiating Joint- 
Magistrate of Baraset. 


RariiBct. 

1858. 


March 9, 

Cnhc of 
Lunoee 

DuI’KJVEE. 

The prisoner 
nequittod of 
wiHiil peiqurj, 
tlie Court hold¬ 
ing that the 
contradiction 
between the 
two statements 
made by her 
amounted to 
prevarieation, 
inasmuch as 
slio admitted 
the correctness 
of her first 
statement di¬ 
rectly it was 
read to her. 
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1858. 

March 9. 

Case of 
Lungee 
Dhtenee. 


Tried before Mr. J. E. S. Lillie, Additional Sessions Judge of 
24!-Pergunnahs on the 8th February, 1858. 

ItcmarJcs hy the Additional Sessions Judye. —Agnasce Cha- 
marnee was indicted for the culpable homicide of Bowance 
Chamarnee by administering drugs for the purpose of procuring 
abortion. The prisoner in the present trial was examined by 
the Committing Officer, aud deposed that she had visited the 
deceased who was very ill, and that in reply to her interrogations 
the deceased had informed her tliat her illness was caused bv 


Agnasee having given her drugs to procure abortion. 

At the Sessions the prisoner omitted to mention that circum¬ 
stance, and though repeatedly questioned with respect to what 
cause the deceased had assigned for the origin of her illness, 
she affirmed that the deceased had assigned no cause whatever. 


The prisoner pleads guilty. 

Wit. No, 2, Moliimacliunder 
Bose Mohurir. 

„ ,, -I, Hury Prosono 

Chaterjea, mohurir. 


The depositions on which the 
charge is founded have been duly 
proved.* The prisoner has no¬ 
thing to urge in her defence. 

The futwa of the Law Officer 
acquits the prisoner. He sees 


no contradiction in the two statemciits. He considers that the 


prisoner’s denial of her former statement arose from misap[)rehen- 
sion, and that she re-affirmed that statement when it w.as 
brought to her xiotice. It should be mentioned that the Law 
Officer was not present at the trial of Agnasee. 

Tlie reasoning of the Law Officer is not borne out by facts. 
A reference to the prisoner’s deposition at the Sessions will 
show that she affii'med in the most distinct and unqualified 
manner that the deceased had not informed her of the cause of 


the origin of her illness, and that it was only after her deposi¬ 
tion had been read to her, that she admitted it was correct. 

Believing the prisoner to be guilty of the crime of perjury, 
I would convict her, and would recommend that she be impri¬ 
soned for three (3) years with labour suitable to her sex. 

Memarks hy the Nizamut Adawlul. —(Present: Mr. 1). I. 
Money.) There is no doubt a contradiction betsveen the state¬ 
ment made by the prisoner on the 3rd November, 1857, and that 
of the 12th December, 1857. But on examining both the 
statements carefully I must say there is a doubt whether the 
prisoner fully appiehended the purport of the question put to 
her on the 12th December, 1857, when she was interrogated, as 
to whether she had asked the deceased Bowanee if any medicine 
had been given to her to cause her illness, and she made replies 
contradictory to her former statement. If she did understand 
it, she was guilty, I think, at the most, of prevarication, and 
not of wilful perjury, for the moment her previous statement 
was read to her, she acknowledged its coiTcctncss. Under these 
circumstances, giving her the benefit of the doubt, I acquit her 
ami direct her immediate release. 
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Present : 

1>. I. MONEY^, Esq., OJiciaiing Judge. 


GOVERNMENT and Nl'ITO CHUNDALEENEE 

versus „ ,, 

uudoa« 

. GIIUSH DOSS. 

Op.ime Chabged.—W ilful murder of Dinoo Cliundal, the 
husband of the prosecutrix Nitto Clmndaleenee. March 1‘J. 

Chime Estabmsiibd.—C ulpable homicide. Case of 

Committing Officer,— Baboo Issbur Chuuder Ghosal, Deputy X)oss. 

Magistrate of Santipore. 

Tried before Mr. R. M. Skinner, Sessions Judge of Niiddea, The Sossions 
on the 5th May, 1857. ^udge son- 

liemarks htj the Sessions Judge—T \\q evidence for the pro- <'«lcelltll^!])ri- 
M , T., section* shews that Jadoo 

* “■ ”“■ k j 

DiuOO (dcccftsody labor in irons, 

had a lease of a fishery. Tlie two former went to repair the and two years 
embankment on the night of the 3rd Cheit. Dinoo was at a “lo™ hi lieu 
distance cooking. About midnight persons ciiino and stole g^bstitutionof 
fish. Some of them ran off, witnesses went and apprehended 
those who remained. Discussion ensued, Dinoo took ouo t,i,er impnson- 
bamboo, Jadoo another, they were going to the village to ment in lieu of 
comphiin, when they had gone about one russee, the prisoner stripes on a 
Girisli Doss seized the bamboo out of the hand of witness c'unabilT'ho*' 
No. 1, and struck him, he fell, the prisoner then heat Dinoo 
on the right wrist and on the head. Dinoo fell, prisoner ran off. be illegal (C. 
The blow oil the head fractured the skull, notice was given to O. Elst May, 
the gomastah who sent the Chowkeedar witness No. 14 and 1^24, No. 

ryotrtt in whose preseuco Di- Hie son- 
+ Wit.No.ll,Bod»uMundl«. „„„ tlmt GirUli Doss 

„ 13, Jihogoban Chung. (pnsoner) had wounded him prisoneroftwo 

with a bamboo, Dinoo died >ears’ impri- 
early in the morning (four dunds) of 4th Cheit. Tliat day «oinucnt in 
the chowkeedar gave information at the thannah, and the stripes 

gomastah wrote to the Darogah, who v^ent to the spot (on 4th tbo ^entenee of 
Cheit) the same day and took the widow’s deposition on the fol- seven years’ 
lowing day 5bh Cheit. The witnesses also were examined by the iraprisoument 

Darogah, and the prisoner labor in 
J Wit. No. 5, Diiinonnth Chundro. confessed;}; and said that Di- eonfirni- 

II II 6 i Goluck Doss. ^nd others were taking ’ 

?, s»doo M.,n|ne. ^ , , 

8, Dinnonath Ohucker- . , , i -i -i 

butty. seizedabamhoo anoint witness 

„ „ 9, Tarauhurn Banorjeti No. 1. 11 1 ‘ contessod helore 

the Deputy Magistrate of 
N 


+ Wit. No. 11, Bodon Mundle. 

,, „ 32, G Irish Chung. 

„ „ 13, Dhogoban Chung. 


J Wit. No. 5, Dinnonath Chundro. 
„ „ 6, Goluck Doss. 

7, ‘^adoo Mnndle. 

8, Dinnonath Ohucker- 

butty. 

„ „ 9, Tarachurn Banorjea 


.VOL. TUI. 
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1858. Sautipore that he struck witness No. 1, and asserted that Beeroo 
• struck deceased on the head. The evidence of the Assistant 
March 19. Surgeon shews that death was caused by the above mentioned 
Case of blow on the head, whicli was inflicted by the prisoner. Here 
OiKisH Doss, prisoner pretends that lie knows nothing about tlie case, bub 
that Sadoo Mundle, his enemy, must have named him. 

The jury convict the prisoner of Kutl Shuheh Ahmed or cul¬ 
pable homicide. The prisoner evidently struck the blow in 
order to escape from being taken to the village. 

1 concur in this verdict and sentence him to ten years’ 
imprisonment with labor in irons. 

Remarhs by the Nizamut Adaiclut. —(Present: ]\lr. I). I. 
Money.) This pri.soner was formerly sentenced by the Sessions 
Judge, on being convicted of culpable homicide, to ten years’ 
imi)risoninent with Labor in irons. 

The prisoner appealed and the sentence of the Sessions Judge 
Was annulled by this Court (Present: Messrs.Sconce andTorrens) 
as being beyond the competency of the Judge, and contrary to 
the provisions of Section 7, Uegulation XVll. of 1817, and 
Section 7, Regulation Xll. of 1825. 

The proceedings were returned and the Sessions Judge was 
directed to proceed according to law. 

On the remand of the record, the Sessions Judge sentenced 
the prisoner to seven years’ imprisonment witli labor in irons 
and two years more in lieu of stripes. 

The prisoner has again appealed. I find no fault with the 
conviction, or the evidence upon which that conviction is 
based. The charge is clearly established against the prisoner. 
But it is to be regretted that the Sessions J iidge has a second 
time passed a sentence which he was not competent to pass, 
and again contravened the provisions of the law. The sub¬ 
stitution of two years further imprisonment in lieu of stripes 
is, on a conviction of culpable homicide, illegal. See Circular 
Order, 21st May, 1824, No. 293. 

I reverse, therefore, that part of the Sessions Judge’s order 
which sentences the prisoner to imprisonment for two years 
in lieu of stripes, and confirm only the sentence of seven years’ 
imprisonment with labor in irons. 
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PbESENT : 

D. I. MONEY, Esq., Oj^dating Judge. 


24-Pergun- 

nalis. 

1858. 

Marcli 31. 

Case of 
llHOOOBtrT- 
Tr CHuair 
Haidab. 


GOVERNMENT and RAMANATH THACOOR 

versus 

. bugobutty churn HALDAR. 

CiiiMR CiiATiaKD.—1st count, forgery in altering a mohtear- 
namah granted to him by the pro.sedutor witli the intent of 
defrauding hirn the said prosecutor; 2nd count, issuing tlie 
ahovementioued “ moklcarnamali,'^ knowing a portion of it to 
have been fabiieated. 

Charge 2nd, fraudulently obtaining by means of the above- 
mentioned altered instrument from tlie Treasury of the 24-Per- 
gunnahs the sum of Co.’s Rs. 318-3-8 and appropriating the The prison- 
same to his own use. er convicted 

Charge 3rd, embez/dernent of Co.’s Rs. 318-3-8, belonging of forgorj in 
to the prosecutor Ramanath Thacoor. ^mookteama' 

Charge 4th, theft of the Co.’s Rs. 318-3-8, belonging to the meh.andissu- 
prosecutor Ramanath Thacoor. ing the altered 

Ceime Established. —Forgery and insiiiug a mo/c/earnamak inatrument, 
knowing a portion of it to have been fabricated and fraudulently ana irauciu- 

appropriating Co.'s Ks. 818-3-8. _ priSn/''^; 

Committitig Officer.—Mr. C. F. Montresor, Officiating nieans 

Magistrate of 24-Pergunnabs. of it, was. 

’fried before Mr. E. Lautour, Sessions Judge of 24-Pergun- tenced by u- 
nahs, on the 19th September, 1857. Sessions 

jRemarks hg the Sessions Judge. —In this case the 
w.is employed by the prosecutor to look after the case in whicli, pomnent with 
lie was intei'ested as executor to the estate of Oodyochand, hard labor in 
re-14c*. 3(?. belonging thereto, and which was taken for public irons, 
purposes, under the power he was authorized to petition the 
Collector and make the necessary exertions in the matter, 
extending to filing proof, &c. The act of forgery charged con- o„ the 
sists ill the addition of the words mulyeo thaka, after the words, ground thab 
duleel duslnvez making the authority extend to taking out the blic evidence 
money. The document therefore as*interpolated runs 
dusiavez mulo thaka adhi kagzat wapm loihek. diiirge of 

Note. —There is no connection between ca.sh and other whicli he was 
jiapers, neither is there any connection between the cash and convicted, and 
the word wapus. Without these words mulger thaka, the that if it did, 
power of ailorney is correct. pumsli- 

The prosecutor deposes to employing the defendant to look ^^ere”*^ 
after that particular case in the Collector’s Court. That he The Court 
heard from Nuslieechnnder Chuckerhutty that the defendant held the 
had taken the money (318-3-8,) and acc ordingly sent Ashotos charge to be 
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isns. Cliattcrji'fi to tlio Collcctovy, to ascertain if it was so, who 
reported that he had taken tlte money and under his instruction 
***** ’ ai>piieation was made to the Collector and the power of attorney 
BimaoBUT which it appeared that the power of attorney had 

TY Churn* interpolated ; on being questioned the defendant admitted 

Haldab. having taken the money and paid it to Nuseeehunder the 
Treasurer, who, however, had previously denied his having 
proved, and, received the money. When he said ho would appl_y und<,-r 
not consider- proper jiowers for the money. He then made ofi' and the pro- 
nig the inm- secutor did nob see him again. 

ee"err*^ with f^'vears that the words interpolated Avere no part of the 
reference to original power of attorney. In answer to Mr. Norris as to 
the ciroiun. whether the power of attorney may not have been brought for 
Btancee of the signature with other papers, says, that it was brought by itself, 
case, coufinu- defendant bringing it himself. 

tenccanddia- IMa^istrate’s Court, tlio defendant stated that the 

missed the ap- power of attorney w'as in his own hand writing ; that under the 

pofll. power.s delegated he took out the money and deducting 35 Rs. 

odd on account of expenses paid over the balance 283 Rs. odd 
to Muheshchunder Cbm kerhutty, the prosecutor’s manager, to 
whom he gave the account at the same time, but that it not 

being the custom to give receipts, none was given. That de¬ 

fendant had no access to the power of attorney after it was filed 
ill the Collectorates. 

A warrant for the arrest was issued on the 22nd of January, 
1857, he appeared after the attachment of his property in 
Hnoghly on the Gth of July. 

” ' Witness No. 2 Gopeenath, is general attorney to the estate 

of Oodoychand, states that the defendant on being questioned 
denied Iiaving received the money, but subsequently on the fact 
being ascertained that be had taken the money and given his 
receipt for the money in the collectorate, he admitted the same 
and begged tlie deponent to exercise bis influence in getting 
him out of the scrape, he at the same time promising to scrape 
the money together 

Witness No 3, Moheslichunder Chuckerhutty deposes to the 
prosecutor sending for him and asking whether as the canal 
matter bad been closed, the compensation money had been paid 
in and where Rogohutty<?hurn was and bid me to go to the 
collectorate and ascertain, so he went accompanied by Sredhur. 
The Moliafez would give no clue and said the record could not 
he traced. The accountant said the record had hi'cn sent to the 
record-keeper so that between him they could get no inform¬ 
ation. The deponent then went to the office of the Deputy 
Collector and from the English register, it appeared that the 
price for the land had been settled at 318 Rs. odd. Tlie writer 
said he would go and see if it had been disbursed, and went to the 
Treasury and a Brahmin Mohurrir with a memorandum show- 
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iiig that it had been disbursed on the 2nd of February and 
accompanied the English writer and told him. Deponent 
reported this to the prosecutor, next day the defendant v ent to 
the prosecutor’s, seeing him, deponent asked how it was as ho 
had ascertained from the C’ollectorate tliat the money had been 
disbursed, to which prisoner said it was impossible, probably the 
money might be in deposit. No power to take out nmney 
existed in his power of attorney. At this time GopeenatVi came 
up, the three went to the prosecutor, defendant ottered to take 
oui: the money on being provided with a proper power. The 
deponent and Gopeenath went with the prisoner to the Collector, 
wished to examine deposit ledger. They said the money was 
in deposit and told us to fetch a necessary power of attorney so 
returned to prosecutor who was offended, stated to him their 
suspicions next day. Prosecutor sent for the head writer Ram- 
dhone and sent also Asliotos wakcel to ascertain ail the facts, 
wherein the present prosecution originates. 

Chundychurn said he would pay the money and Bhogobutty- 
ehurn the defendant used to accompany him. He came for 
throe days and then absconded. Is cashier to the prosecutor. 
The Colleotory omlah did not show the power of attorney or 
the prisoner’s receipt to tlie deponent. Is not able to say 
whether the defendant’s confession preceded or followed the 
return of the power of attorney to the prosecutor, it was suhse- 
quorit to the intervention of the head writer ; was in the habit 
of employing the prisoner to pay in money occasionally, on one 
occasion tliirty-tvvo or thirty-tliree rnpoes was ^iven to him to 
pay into the Colloetorate, on domandiug the dakhila it was not 
forthcoming; wrote a note unknown to the prosecutor, depo¬ 
nent being afraid, he being res})Ou8ible to Neelcomul and got 
tlie moiusy and a dakhila, defendant embezzled this and depo¬ 
nent made himself responsible. This practice in deponent’s 
ollice is to give receipts for all payments which are first entered 
in the rough waste hook and then entered in the regular roka. 

Witness No. 6 , Hamdhone Sandyal states that the money 
was paid to tlie prisoner after inspecting tlie power of attorney 
admits that this is in its terms ajar. That it is quite correct 
with reference to all its terms, if the words mulyo thaka be 
omitted. • 

Note. —From the manner in which this witness gave his 
evidence my opinion of the deponent was unfavorable to him. 
He had the appearance of a pariiceps criminis. The manner 
might however be natural to a wish to palliate which was only 
a culpable negligence. 

Witness No. 1, Kamul Bose, to the execution of the power 
without authorization to take out the money. 

Witness No. 4, Golam Kadir not in attendance. 

. Witness No. 5, Atneeruddin Sircar, to the admission of the 
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prisoner that tlic alteration in the power of attorney was made 
by him. 

The defendant denies the cliarge of forgery and fraudulent 
appropriation of the money and names witnesses to establish 
his defence. 

Witness No. 8, Chundychurn Chatterjea deposes that he 
introduced the defendant to the prosecutor, that he discharged 
his duties well. That the defendant took the money out of 
the Collectoratc and paid it over to the Treasurer Nuseechunde’r 
instead of to the Baboo and the Treasurer appropriated it. 
The prosecutor advised deponent to settle it amicably ; went to 
the Treasurer who admitted having had the money and that he 
had appropriated it to his own pnrjjoses and begged him, 
deponent, to speak to the prosecutor for a week’s time within 
which he would pay the money, but not to mention him in any 
way and that the Baboo said in reply. Take a month, during 
which interval he constantly pressed the Treasuer. 

Witness No. 9, Prosonoehuuder Mookerjea has known the 
prisoner for same time, he is a moktear of good reputation until 
the present confusion (goolmal) In Magh 12G2 he took the 
318 Its. from the Collectorate and [)laced them with deponent, 
next day he ajked him to give him tlie money to pay Nusee 
Chuckerbutty, the Treasurer, and ho paid 282 lls. to him, 
deponent did not accom{)any the prisoner. 

Witness No. 10, Hiresur Mokopadhia as above. 

Witness No. 14, llamchand Paul, that he went to ask pay¬ 
ment of ten rupees and found the [)risoner drafting a power of 
attorney, and he asked him to read the draft, the power of 
attorney authorized him to take out documents, money, and 
other papers. Tliis was in Ugrohon 1201 B. S. This witness 
was not examined in the Magistrate’s Court. 

It is impossible to attach auy degree of credibility to this 
witness. 

The Law Officer convicts the prisoner upon the first charge, 
Ist and 2nd count, also of fraudulent appropriation as per the 
2nd charge, of 318 lls. 3-8. The reasons upon which this 
J'utioa rests are recorded in ihofutwa. 

This finding has my concurrence. 

The prisoner has had ffvery assistance of Counsel. The case 
for the prosecution is nowhere shaken. The evidence of the 
prosecutor and his witnesses is unimpeachable, and 1 am unable 
to place any reliance upon that for defeiulant. 

In this ease that the power of attorney has been interpolated 
and additional powers added admits of no possible doubt. With 
these additional words, the power of attorney is all ajar. Without 
them it is perfectly correct. The money not being forthcoming, 
eiupiiries are instituted at the Collectors. From the record 
office and disbursing dejjartments, no assLtunce is afforded, and 
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cn^ *ng parties are passed about between the two offices with- 
oiL Jny possibility of obtaining the desired information. In the 
Deputy Collector’s Englisli OlHce the sum is traced as awarded 
in compensation. The writer goes to the Treasurer and with 
the assistance of a lirahmin Moburrir traced its disbursement on 
the 2nd of February. The parties return to the prosecutor. 
The defendant denies the possibility of a disbursement without 
^ny powers in the power of attorney to take out the money. 
Which he offers to apply for with the necessary powers. They 
proceed to the Treasury, seek to exainiiie the deposit register, 
and are again obstructed, they arc told the item was in deposit, 
but they must bring the necessary power of attorney. 'J’hey 
again return to the prosecutor who employs Ashotoss a vakeel 
of the Sudder Dewanny Adawlut, who makes the necessary 
eiiqiiiiies and obtains possession of the power of attorney which 
shows the fabrication. 

The defendant wishes to have examined the Register of the 
Collector’s office in which abstracts of powers arc recorded, to 
show that this was a power to take out money and entered 
accordingly, This would, however, fail to prove that the fabri¬ 
cation was not made. Indeed, it would show and estahh.sh that 
it had been made before filing it. 

I am asked to send for the receipts Register of the prosecutor 
and juma kuruch accounts of the prosecutor, to see whether 
recei])ts are customarily given for monies paid into the prose¬ 
cutor’s Treasury. 

This too, would only afford negative proof and would not 
establish the fact of any actual payment having been made as 
pleaded in the defence. There is abundant proof to establish 
the non-payment in the admission of the defendant, as most 
distinctly sworn to by the witnesses for the prosecution. 
Neither can it be supposed that the prosecutor a highly re¬ 
spectable native gentleman, would take all the trouble to come 
into a Criminal Court and prosecute the plaintiff if it was not 
true. 

The witnesses for the defendant endeavour to turn the tables 
upon the Treasurer. Chundychurn Chatterjea says he begged 
him not to tell the Baboo prosecutor, that he had himself 
embezzled the money which he would l-eplace in a week. This 
is incredible on the face of it. It is distinctly in evidence that 
the money was paid out on the power of attorney authorizing 
such payment, and is as distinctly sworn to, that no such power 
existed in the original power of attorney. 

Then the prisoner absconds from 22iid of January to the 6th 
July when he attends voluntarily after the attachment of his 
property. 

What are the presumptions in the case. That theft should 
follow the fabrication of the power or tluit honest payment in 
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due course should follow the fabrication, as pleaded ex ma^a 
are we to arrive at our conclusions^ The forgery am ho 
taking the money out of Court under the forged instrument are 
well established, so also is the denial of the recipiency of that 
money, then come the subsequent admissions, proceedings 
before the Magistrate, flight of the prisoner and subsequent 
surrender after attachment of his property. 

Convicting therefore the prisoner as indicted and in concur¬ 
rence with the Law Ofiicer, 1 sentence him to be imprisoned in 
irons with hard labour for seven years ; and I cannot close the 
case without expressing an opinion, that a strong presumption 
arises unfavorable to the Officers in the disbursing department 
of the Collector’s Office, exclusive of tho actual Treasury 
probably. 

The prosecutor may be re-imbursed to the extent of this 
embezzlement under Act XVI. of 1850, and his costs under 
Section 39, Keg. VII. 1803 recoverable by distress and sale. 

Remarks hy the Rizamut Adaivlat. —(Present: Mr. 1). I. 
Money) 'J'his appeal is preferred by the prisoner, and sup¬ 
ported by his pleader, on the ground first that the evidence 
does not establish the crime of which the prisoner has been 
convicted, and secondly that, if it does, the puuisluneut is too 
severe. 

After carefully going through the case, there cannot, I thiuk, 
be a doubt from the whole evidence of the prisoner’s guilt. 
There is no allegation made that the prosecutor, who is acknow¬ 
ledged to be a most respectable man, has been in any degree 
actuated by malice or ill-feeling against the prisoner, and 
nothing has lieen brought forward by the prisoner, and no plea 
urged in his defence, to shake the evidence for the prosecution. 

Kegarding the severity of the punishment, this is, 1 think, 
just one of those cases in which punishment should be severe. 
It is necessary for the sake of examjde. Tlie prisoner was 
emplo 3 ’^ed for a special purpose. He had an important duty to 
perform, and for the performance of it he was entrusted with 
certain powers. Ho plays false. He abuses the confidence 
which was reposed in him. He fraudulently alters the instru¬ 
ment, in which those powers were delegated, and by means of 
the forgery ap[»ropriates his employer’s money. 

I see no iH>ason to interfere with the sentence passed upon the 
prisoner, and reject the appeal. 
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Crime Chauged. —Wilful murder of her husband Akbur. 
Committing Oflieer.—Mr. H, A. Cockerpll, Officiating Magis- 


1858. 

March 31. 


trate. . 

Ti led before Mr. H. C. Metcalfe, Sessions Judge of Tipperah, 
on the 16th February, 1858. 

Remarks by the Sessions Judge .—The deceased Akbur con¬ 
tracted a m'/ta marriage with the prisoner about eight mouths The prison- 

prior to his death. er convicted 

There is no very direct evidence to misconduct on the part o” P™' 
of the wife, but the tendency of such evidence as touches on ° 

that point is to show that she was not correct in her behaviour, abetting intho 
and that her name was associated with that of one Mohomed nrnrdcr of her 
Alii of Rajahgaoii (her former place of residence) in a manner husband, was 
discreditable to a married woman. Enough appears to have been sentenced, 
known, or at all events suspected, by the husband to render the tij^^ecoin- 
union the reverse of happy, but they continued to live together mendation of 
as man and wife, and retired to sleep as such in the same hut the Sessions 
on the night of the 24th November, the wife of a brother of the Judge, to 
deceased occupying an adjoining hut in the same homestead, prisonment 
At about midnight the prisoner called to her sister-iu-law to life with 
come in haste as water was issuing Irom her iiusbamrs throat, 

"J'he sister-in-law instantly obeyed the call, and the prisoner 
placing her infant child in her arms lit a lamp by the light of 
which the deceased was seen to be lying dead with his throat 
cut and the floor to be inundated with blood. According to the 
sister-in-law, who was a most unwilling witness and very 
reluctant to disclose what she knew, she did not ask the 
prisoner, nor did the prisoner tell her, how and by whom the 
deceased had been thus cruelly murdered. A kachee^ or saw- 
odged sickle, the property of the deceased, was lying in the 
blood which .surrounded the body. The t^eth are very minute, 
hut very sharp, and there can be no doubt from tlie appearance 
presented by the wound that it was effected by this instrument, 

'riie neighbours and village chowkeedar were speedily on the 
spot, but to none of them would tho prisoner admit the slight¬ 
est knowledge of the circumstances uiuler which her husband 
had been murdered or even a suspicion as to his murderer. Tin’s 
reticence, however, ceased on the commencement of the investi¬ 
gation by the Police seven days, after tbc death of Akhur, and 

TOL. viii. o 
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the confession then inacle by the ])risoner was subs, 
repeated before the Maj^istrate with a. variation I shall he!>^(, 
indicate. 1 consider it advisable to give tlie confessioit,y 
batirn as, if convicted at all, it must be mainly on her.,, 
admission. 

In the course of the night of the 10th Aughun my husbav 
got up and went to sleep in the house in wliich the “ dheken 
used lor the purpose of bruising paddy into rice, is placed, 1 an t 
iny iniaiit slept in the northern house and not with my husband. 
]\ly other son aged about live years also slept with me. I can¬ 
not say at vvliat hour of the night what followed occurred, hut, 
as the moon was just sotting, Alleah and Esulf residents of the 
same village with myself, went close to the house where the 
“ dlielcee" stood, Alleah then entered the house iu which I was 
sleeping, awoke me with a push, and asked me to have con¬ 
nection with him, I answered that 1 could do no such thing 
u hile my husband was !'lee[)ing in the adjoining house, Alleah 
remarked that lie sujiposed I was afraid of my hushaml, 1 an- 
bwered 1 cerlainly was. He then said, Well, you are afraid of 
your liushaiid, but 1 will liiii.sh him seemah deebo/d' that is, 
I will kill him. 1 replied, If you kill him wliat will become of 
my children and who will provide for them, oi' if tlie Govern- 
inent should come to liear of It what wdll they say. After this 
he went away, llefi'cting that my husliivnd was sleeping in 
the dhelcee lious'', and not knowing whether Alleah might not 
kill him, 1 went and awoke him, related to him all that had. 
occurred, and brought him away to the house in whicli I was 
sleeping. I told him that as ho wms alone, and it was far from 
certain whether Alleah might not kill him, it would be well to 
summon the neighbours. He aceordmgly did bO, but the 
neighhour.s ()ccup\ ing the two adjaceiiL bomesteads to ours, 
gave no answer, I awoke my husband’s sister who was slcejiiiig 
in our western lioiise. My husband sang, conversed with her, 
and finally went to sleep m tlu* northern house, 1 also lay down 
with him, tlie two chiltlreii lying between us, and thus placed 
we both fell asleep. About miilmglit Allenli and Esutf opened 
the door, and entered the liou.se. E.suff got on my husbamrs 
chest, Alleali drew a sickle across his neck, and lie made a noise. 
This noi.se awoke me, and 1 asked mv luishand tlio reason of his 
making sucdi a noise. « Alleah told nio that if I gave the alarm 
he woulil certainly cut my throat also. Hi-aring this 1 called 
my sister-in-Liw who was sleeping in the w'esterly house and 
brouglit her to the bouse in which 1 was. J lit the lamp, Alleah 
and EsufF having (jiiitted the house before my sister-in-law 
entered it, while they were iu the house there was no light 
in it. 

\Vhile my husband wus making a noise and I was h cling abon' 
for him, the sickle that was in his, Alloah’s hand, came in contact 
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.ine, 1 laid hold of Alleah, but ho ktiocked me down and 
away, breakin the attempt the bangles that 1 wore on 
ight hand. When Esuff was going out of the house I saw 
, and recognized liim 1 knew that he wa.s the party who sat 
my husband’s chest, as the house was small, and I was quite 
jse and in the same bed. On feeling about and toucbing 
Ileah’s sickle close to rny husband’s neck, and having seen it 
n his hand, I am certain that he was the party who cut my 
tnisband’s throat and killed him. On lighting the lamp I and 
my sister-in-law found that my husband’s throat was cut, and 
that he was dead. I never killed him. Qu calling out dohai" 
and making a noise, m}'' neighbours Moolookohand and Subdhun 
came and found that my husband was dead with his throat cut. 
The next day the chowkeedar having given information at the 
thannah, the Police omlah afLer investigating the matter for¬ 
warded the case to the Siidder Station. In answer to questions 
put to her tlie prisoner stateil, that Akbur liad contracted a 
neeha marriage with her in the month of Cheyt. That since 
the month of Jeyt last .she had indulged in an illicit connection 
with Alleah. Whenever her husband hapjiened to be absent 
from home, and sometimes even when he was at home, Alleah 
would come and have connection with her. On the night of the 
occurrence thinking that her husband was awake she rel’used 
to permit Alleali to lie with her. On other occasions thinking 
him to be asleep, she had had connection with Alleah. 

She went on to say that Alleah bears another name, some 
calling him Alii Mobomed. Alleah’s residence is about four or 
five kanies distant from that of her lale husliand. The sickle 
belonged to the family and was kept on the western side of the 
northern house. The prisoner found it on the spot where the 
murder w'as committed. It was besmeared with blood. 

While Alii Moliomed was drawing the sickle across mv 
husband’s neck, I laid liold of it, to prevent his doing so, but 
he pushed my hand away and cut niy husband’s throat. I men¬ 
tioned Esuff 8 name at the thannah also, but whether it has been 
written, or not 1 cannot say. 

The discrepancy I have alluded to as existing in the two con¬ 
fessions is on tjie point alluded to in the last sentence of the 
confession befdre the Magistrate. According to her thannah 
confession her husband was murdered by,Alleah or Alii Maho¬ 
med and an<»thfcr itidividual whom she knew not and could not 
name. Before the Magistrate she mentioned the name of Esuff 
as assisting Alleah or Alii Mahomed in the murder of her 
husband. 

There is no reason for believing that the Alleah or Alii 
Mahomed of Dingahhanga (the village of which the murdered 
man was a resident) entertained an improper connection with 
the prisoner or bore any enmity towards her husband, lie 
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appears on the contrary from the evidence of Mooloolcci* 
the Magistrate’s Court to be a moral and well conducted\ 
and to have expressed his disgust at the prisoner’s hean^ 
and unfeeling demeanour shortly after her husband’s vie® 
death, in such a manner as to excite the woman’s vindictive fe 
ings and induce her to name him as her guilty paramour inste, 
of Mahomed Alii of Rajahgaon. The evidence throughout tt 
case negatives the existence of illicit intercourse on tlie pn ^ 
soner’s part with any resident of the village Dingabhanga, 
while it points directly to Mahomed Alii of Uajahgaon as the 
person with whom the prisoner kept up a guilty intercourse. ^ 

The prisoner’s denial to her sister-in-law and neighbours of 
all knowledge of the manner in which her husband was mur¬ 
dered, is another point which strengthens my impression that 
her confession does not represent the facts of his death as they 
really occurred. 

The confession, per se, furnished such a detail of her hus¬ 
band’s murder as, if true, would have been promptly used by 
the prisoner to exculpate herself, and to remove the grave sus¬ 
picion which must have arisen against her from the fact of his 
having been murdered while sleeping by her side in a room 
occupied by themselves and their children only. My belief is 
that the prisoner arranged the terms of her confession during 
the six or seven days which intervened between her husband’s 
death and the investigation by the Police, and that it cannot 
be relied on as affording a true description of the circumstances 
of his murder. Both Mahomed Alii of Itajabgaon and Alleah, 
or Alii Mahomed of Dingabhanga have been released, the former 
by the Magistrate and the latter by the Ihirogah. Grave sus* 
picion, but nothing stronger, attaches to the first. The second 
1 regard as entirely innocent, and as having been named by the 
prisoner partly from animosity and partly perhaps because the 
prisoner knew tliat the name of Mahomed Alii was likely to 
he coupled with her’s in connection with her liusband’s death, 
and that her confession by inculpating an innocent, but to her 
offensive, individual of the same name, might ward of suspicion 
from her real paramour. 

The Mahomedan Law Officer finds the prisoner guilty as an 
accomplice in the murder of her husband, and pronounces her 
liable to seassut. ^ 

In this verdict, with a slight difference, I concur, although 
admitting that it is unsupported by any direct evidence ; and that 
the prisoner’s confession is so tainted, witli falsehood and 
duplicity as to render it unworthy of much confidence. But it 
appears to me that the prisoner is guilty on strong presumption 
of either having herself murdered lier husband or having aided 
and abetted others in effecting the murder. She was alone witl 
him in the room in which he slept and in which he was found 
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^ and dead. The instrument with which the murder 
jramitted was his and her property, and was so placed, and 
nail of size, as to render it most improbahle that any one 
.ring an entirely dark room could have observed where to lay 
hand on it. It is very sharp, and the Medical Officer 
osed that with such a weapon the wound on the throat of 
'.e deceased might have been inflicted by a single cut. The 
^‘risoner is a thick-set muscular woman, and it is quite compatible 
with probability to suppose that it was her hand alone which 
inflicted the fatal wound. 

But as no eye-witnesses exist to support this view of the case, 
and as it is not mentioned by the prisoner’s confession, 1 would 
convict the prisoner on strong presumption of aiding and abet¬ 
ting in her husband’s murder which, could not, under the 
circumstances of scene and time, have been elfected without her 
knowledge and participation, and would sentence her to impri¬ 
sonment for life with labor suitable to her sex. 

Memarks hy the Nizmmit Adawlut. —(Present: Mr. D. 1. 
Money.) The Sessions Judge has stated correetly the parti¬ 
culars of this case. After weighing the whole evidence, I 
concur with him in thinking, that it is impossible to credit 
the prisoner’s confes.sion, and it is equally impossible to 
believe, that, even if she did not commit the murder of her hus¬ 
band with her own hands, she was not guilty of aiding and 
abetting in it. Her participation in tlio crime is under the 
circumstances almost self-evident. I convict her therefore on 
violent presumption of aiding and abetting in the murder of her 
husband, and sentence her, as recommended by the Sessions 
Judge, to imprisonment for life with labor suitable to her sex. 
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REGULAR CASES. 
April, 1858. 


PllESTiNT : 

I). I. MONEY, Esq., Officiating Judge. 


OOVEllNMENT atsd ALLUM ZELLADUR 


versus 

EAMSOONDER BHUTTACHARJEA. 

Crime Charoed, —Embezzling a snm of Rs, 339-2, tho 
property of his masters Messrs. J. and R. Watson, while in 
llieir employ. 

Crime Established. —Embezzling a sum of Rs. 339-2 of 
bis masters Messrs. J. and R. Watson, while in their employ. 

Committing Oliicer.—Mr. A. J. Jackson, Officiating Joint- 
Maaristrate of Boffrah. 


Rangpore. 

1858. 

April 6. 

Case of 
Ramsoon- 
DEK BhFTTA- 
CUARJEA. 


Tried before Mr. F. A. Glover, Offieiating Se.ssions Judge of rpiie prisoner 
Rungpore, on the 2nd February, 1858. aoquittedupon 

Remarks by the Officiating {Sessions Judge. — Prisoner pleads the insufBci- 
not guiltyP Ramsoonder Bhuttacharjea was employed as a 
gomastah in the fciultangungo silk Factory belonging to Messr.s. i^e^char^e^of 
J. and R. Watson, and in that capacity superintended the ombezzolment 
purclui.se of silk cocoons, on account of which lie was supplied theCourtfind- 
with funds from the head Factory at Surdah. It appears that ing that there 
in the month of Jcyt, 1263, B. S. or 1856, A. D. he absconded no clear 
without accounting for the monies in his possession received on *^roof°artliero 
account of tlio factoiy, amounting to Co.’s Rs. 330-2. The gpould be in 
immediate cause of his absconding was his being summoned to all such cases, 
the head factory by the manager Mr. Bashford (witness No. 7,) of the fravdu- 
to give in his accounts, and to explain various deficiencies both appropri- 
in the weiglit and quality of tho cocoons sent in: instead of ^ ® 

attending to the summons, lie made off, and was not heard of Diat 

till a long time afterwards, when he was apprehended in the where a person 

Pubna district and sent in to tho Joint-Magistrate of this is chargedwith 

einbcz/leiueut, 

llis defence is that he neither absconded, nor made ^'^^7 XllI*'of 1^0 
with any of his employers’ property, he fell ill with disease in gum 

the eyes, and went to Calcutta for medical treatment, previously alleged to have 
mfilcing over charge of the monies in his possession to the been embezz- 
Mohurrir of the Factory. led is made up 

This Mohurrir, who was one of the principal witnesses in of^nad- 
the case, died before the trial. The fact, however, of tho prisoner justed account, 
being employed as goraashta, and having one day disappeared it is necessary 
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1868, 

6 . 

Case of 
Rawsoon- 
DKB BhITTTA- 
t'UABJBA. 

to state under 
whicli of its 
provisions the 
charge is 
brouglit. Tlio 
course to be 
observed in 
such cases was 
laid down by 
the Court (Pre¬ 
sent : Mr. J. 
R, Colvin,) in 
the case of 
Gungadhur 
Sircar and an¬ 
other, 31st 
March, 1853. 


from tlie Factory is proved by the witnesses named in the 

margin.* Secondary evidence as 
* No. 2, ^®bina Nusliya, taken to attest the deposition of the 

'' Uoornmt. deceased Mohurrir, from which it 

" appeared that the prisoner had 

absconded in debt to the Factory Co.’s Its. 339-2, made up 
partly by balances before in his hands and partly by the pro¬ 
ceeds of Bank of Bengal Notes for Co.’s Es. 200, the money 
upon which he had obtained from the Khurnah zemindary 
Cutcherry, where he had been in the habit of exchanging notes 
on account of the Factory. The Factory account books are 
not attested, indeed the only person who could liavc attested 
them is dead, but the record shows a letter pui^)oriing to have 
been sent by the prisoner to the agent Mr. Bashford, in which 
tlie wiiter after expressing astonisliment at being made the 
subject of such a charge, admits that there was the sum of 
339 Es. in his hands bol'ore ho left the factory. 

On the authenticity of this letter therefore the whole case 
turns. 

The witness named in the margin,! deposes to the prisoner’s 

+ Tvr <7 Tu- 1 r j signature and swears to its being 
t JNO. 7, Mr. Jiasutora. Bashford is able to read 


and speak Bengali well, and from the number of times he liad 
seen the prisoner’s signature, was perfectly well ac(iuainted with 
it, and had no doubt that the signature at the foot) of the letter 
was the prisoner’s. 

Tlie prisoner admits having been a factory servant, his de¬ 
fence is, that feeling very ill, he made over charge of bis papers 
and money to the deceased mohurrir, and made arrangements 
with the omlab of Khurnah Zemindary Cutcherry from whom 
200 Es. were due on account of Bank of Bengal Notes given 
to them some time before, that the money should be paid to 
Allum Jelladar (the prosecutor) on behalf of the factory. 

Several witnesses were called for the defence, they all state, 
that the 200 Es. which were left due to the factory when the 
prisoner went away ill, were duly paid to the Mohurrir. 

The Law Oflicer’s futwa convicts the prisoner of the crime 
charged, in which finding I concur for the following rea-sons. 

The fact of prisoner’*, being a trusted servant of the Factory 
and of his having gone away from it without the leave or 
sanction of his employer are proved, and indeed admitted by 
the prisoner himself. He admits moreover that the sum of 
Es. 339-2 was in his charge and the only portion of the money 
for which he attempts to account is the 200 Es. due on the 
Bank Notes, the remainder of the money is indeed said to have 
been expended in various wa^s; but the defence is in this 
particular unsupported. AVith regard to the 200 Es. the 
evidence produced by the prisoner dues not satisfy me, the first 
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witness was a village Gomashtah, and the day on which the 
transaction is said to have taken place was the first day of the 
poorna or collecting rents, of all persons the most unlikely one 
to have been at the Cutchery on such a day was the goinashta. 
The others depose, that the prisoner went away, having made 
an arrangement tliat the money was to be paid to Allum on 
the part of the factory, and that the money was afterwards paid 
to the factory mohurrir since dead, the only proof of this pay¬ 
ment is the evidence of the men. No receij)t for the money 
appears to have been taken. No acknowledgment was given to 
Allum, that the money was due, whilst Allum himself stoutly 
denies that the transaction ever occurred as stated. Tlie 
witnesses morever remember perfectly well that happened at a 
casual meeting more than two years ago, but they could not 
tell how many notes there were for 200 lls. or when they were 
given by the prisoner. 

Again, were the prisoner’s story true, that he was anxious to 
get away and make over his accounts, why did he want the 
cash at all; he could have made over the notes for it as easily as 
cash, easier indeed. 

The witness (Ramdhan) No. 6, who proved before the Joint- 
Magistrate that the prisoner took the money for the Notes and 
went away with it, was unfortunately not present at the trial, 
but his statement made before the Lower Court is amply 
corroborated. 

Add to this, that the prisoner never found that he was ill or 
obliged to leave the factory suddenly until he received a sum¬ 
mons from Mr. Bashford to go to iSurdah, and the falsity of his 
defence appears evident. 

I convict him under Act XIII. of 1850, of feloniously 
stealing Co.’s lis. 339-2 the same being in his possession as 
trust, and sentence him (in consideration of his age) to two 
years’ imprisonment with labor, but without irons, and to pay 
a fine under Act XVI. of 1850, of Co.’s lis. 339-2 for the 
benefit of the party robbed. 

Remarlcs hy the Nizamut Adawlut. —(Present: Mr. D, I. 
Money.) The prisoner was committed by the Magistrate on 
the charge of embezzling a sum of Rs. 339-2-0, the property of 
his masters Messrs. J. and II. Watson and Co., while in their 
employ. 

The Sessions Judge convicts the prisoner under Act XIII. 
of 1850, of feloniously stealing Co.’s lis. 339-2-0, the same be¬ 
ing in his possession on trust. 

It does not appear that the charge against the prisoner was 
laid by the Magistrate under Act Xlll. of 1850, but if it was, 
it is not specified by him under which of its provisions, nor does 
the Sessions Judge state under which of them he tried the case 
and passed sentence. 


1858. 

April 8. 

Case of 
Ramsooit- 

DER BHTTTTA- 
OllARJEA. 
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1858. This is necessary where the sum alleged to have been embe*- 

^ril 6 made up, as in this case, of balances or items of unadjust- 

^ 1 ed account. 

Kamsoon- 'vould then be seen whetlier with reference to Section 11 

PER Bhtjtta- the Act the transactions extend or not over a period exceed- 
OHAEJEA. ing six calendar months. 

The course to be observed in such cases was laid down by 
this Court (Present: Mr. J. R. Colvin,) in the case ol Gunga- 
dhur Sircar and another 31st March, 1853. 

In the present instance there are no attested accounts what¬ 
ever. Sucli as are on the record were filed nearly a year after 
the charge was first brought against tlie prisoner when he was 
arrested. 


The witnesses do not prove the embezzlement, and most of 
them speak from hearsay. The case turns, as the Sessions 
Judge states, entirely on the authenticity of a letter which the 
prisoner is alleged to have written to Mr. Bashford the manager 
of the Factory and one of the witnesses. Tliere is no other direct 
evidence. In tliis letter the prisoner admits the balance, but 
gives an explanation of it, and his witnesses support bis state¬ 
ment. Even if the authenticity of the letter, which the pri¬ 
soner denies having written, be on the evidence of Mr. Bnsh- 
ford admitted, it does not pri)ve the embezzlement. The 
prisoner’s long absence, after the charge had been brought 
against him, is of course a suspicious circumstance. But in order 
to cojwict him of the charge much more evidence than has 
been adduced is necessary. There must be clear and consistent 
proof of the fraudulent appropriation of the money. 

I observe that the deposition of Mr. Bash ford taken before 
Mr. Chapman, the acting Magistrate of Rajshye, is 
The Officiating Magistrate of Bograh has put down in his 
Calendar Mr. Bashford as one of the witnesses, but he does not 


appear to have taken his evidence, 'i'his is an important 
omission. He should have been examined in the presence of the 


prisoner, who should have been allowed an opportunity of 
putting questions to the witness regarding the letter which h® 
was chai’gcd with having written. 

Under these circumstances, not being satisfied with the 
evidence, I acquit the jAusoner and direct his immediate release. 
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PRESliNT : 

D. 1. MONEY", Esq., OJficiatuicj Judge. 

GOVERNMENT and NANAY NIINDEE 

versus 

GITNESH DIGWATl TETOOLYA CHOWKEEDAll (No. 
25,) DJNONATII 1U)Y TETOOLYA liAGDEE (No. 2(3,) 
KAMOO 'L'ETOOLYA (No. 27,) EA(^U1U NOLAY 
(No. 29,) KISTO LAITAJl (No. 30,) NOYAN TETOO- 
LYA (No. 31,) nilOIllirB T’ETOOLYA (No. 32,) and 
DA MOO TETOOLYA (No. 33 ) 

CniMR CiiAiioiOD.—JKicoity vvitli wounding ill tlio liou.se of 
Kiiii.iy NiukIco and iduiidci’inf^ Lhorefroru property to the value 
of Its. 485-13-0, jiritaoners Nos. 25, 29 and 35 being employed 
as Poliee ehowkeedars at the time of the oeeurrence. 

CuiMii EsTAiUjtsifBD. —Dacoity with wounding. 

Committing Oliieer.—Mr. II. D. Lawford, Magistrate of 
East-Buvd wan. 

Tried before Mr. II. M. Reid, Offieiating Sessions Judge ol' 
East-Hurd wan, on the 8th Eebruary, 1858. 

liemarJcs by I,he Oj/iciating ^Sessions Judge, —All the prisoners 
plead “ not guilty.'' 

It appears from the deposition of the pioseeutor that his 
house was attacked by a large gang of daeoits at about mid- 
niglit of tiic IGth Nartiek last (31st October, 1857.) On the 
prosecutor getting up and opening the door of tJic room in 
which lie had been sleeping, about twenty of the daeoits 
entered tlie house and commenced breaking open the boxes and 
removing from them their contents, 'fhe j)roseoutor’s neplunv 
Hallye Nundee in the mean time armed himself with a sword, 
and commenced hitting about him at the daeoits in every 
direction, and, an alarm having been raised, the villagers and 
the pharee police came to tlie spot, and eommeueed [iciting the 
daeoits with brickbats and stone.s, and the daeoits after making 
considerable resistance and shooting at the villagers with bo\v.s 
and arrows made their retreat, leaving however one of their 
number the prisoner No. 25 Gunesh Digwar, a prisoner in the 
hands of the v illagers. He had been lirst of all seized by the 
prosecutor, but managed to escape from him, and was subsequent¬ 
ly knocked down and secured by the piliaree police. The witness 
No. 1, had been laying about him in the meantime with his 
sword, but he was at last obliged to desist on being wounded 
by one of the daeoits with an arrow, and in the scullle he lost 
the sword which was carried oil by the daeoits. Before losing 
it, however, he had inllicted two severe blows with it on one of 
VOL. VUI. Q 


East-Burd- 


1858. 

April 8. 

Case of 
OllNESn 
Dkjwau 
and others. 

Tlie spiiteneo 
passed by tlio 
Sessions Jud^o 
was eon firmed 
in .'i]))>eal, ex- 
eepliiig upon 
'flic )»nrtoncra 
Nos. 28, ill', 
55 and :u»,\vho 
altlioiigh Hc- 
quitl.ed of tlie 
criino were or- 
di'red to fnr- 
nisli securify 
for good con- 
duet, and fail- 
ini^ to do so to 
1)0 nn])risoiiod 
I'orLJyears each 
witli labor in 
irons. 

The Court 
reversed the 
latter part of 
the sentence, 
liolding, that 
It was not 
sanetioned by 
the autJioritios 
to whieli tlio 
Sessions Judijo 
referred viz. 
Circular Order 
No. 72, of file 
2nd August, 
1810 and Con- 
strnetuni No. 
H81,of the 18th 
April, 1834. 
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1858. 

April 8. 

Case of 
Gttwesh 
Diowab 
and others. 


the dacoits. The progeeutor recognized the prisoner No. 25, as 
being the person with whom he had struggled, hut he did not 
recognize any of the other daeoits. He identified, however, as 
his j)roperty a large brass gliurra and a bundle of red thread 
which were found on the spot where tlie villagers contended 
with the dacoits. 

The night of the occurrence was a bright moonlight one, and 

several of the daeoits were 


9} 

9t 

9> 

99 

99 

99 


99 

99 

99 

99 


Wit. No. 1, Bliolnram Nundee. 

2, Bliolanntli Koibntto. 

3, Russick I’iilro. 

4, Nundkoomar Kcab. 

5, Bhoirub Najiit 

6, B.ilgobind Miesree. 

7, Modlioo Biihoo. 

8, Biihmut Ali Burkun- 
dar.. 

9, Oholam Roy Sirdar 
Qhal wal. 

10, Blioynib [loyGhatw d, 

11, Bisso Basjdce Gliatwal. 

12, Clicedani Bag Chow- 
keedar. 

13, Kashinath Koibutto. 

14, Gopjldas Boiiiiick. 


99 

99 

99 


99 

99 


recognised by the villagers,* 
and on the Police searching 
the villages, whore the con¬ 
fession made before them, 
on his arrest by tlie pri¬ 
soner No. 25, led them to 
suppose that the wounded 
dacoits would be found, 
they found the prisoner No. 
26, Denonatii lying conceal¬ 
ed in a rice-field with two 
freshly inflicted sword-cuts 
ujjon his shoulders. 

Some of the other dacoits 
were found with wounds 
w'ith the blows of sticks and 


upon them, inflicted apparently 
stones, and the prisoner No. 32 13hoyrub Tetoolya, on being 

arrested confessodt before the 


f Wit. No. 2.3, Miidcn Doy. 

21, Kisto Day. 

22, Ivoilasubiinder Roy, 
Darogali. 


11 

ft 


t> 

tt 


as having been in 


company 


with 


X Wit. No. 13, Rnahinath Koibutto. 

22, KoiluBchuuder Roy, 
Darogali. 


M 


I Wit. No. 26, Radbamoliun Sen. 
„ „ 27, Kooraraiu Sircar, 


Police to having taken part 
in the dneuitv, and he im¬ 
plicated prisoner No. 26 and 
several of the other daeoil.s 
him. The prisoner No. 25, 
besides confessing before the 
Police,J made a second con¬ 
fession before the Magis¬ 
trate.§ The prisoners whom 
I have convicted of the 
charge have adduced a great 
number of witnesses in sup¬ 


port of their several delcuces. 

'J'he defence of the prisoner No. 25, Gunesh is to the effect 
that he went to tiie village Balsce (the place where the daeoity 
took place and which is about four or five coss from his village) 
to procure the water in which the idol had been washed, and 
thereby to cui’e his illness, and that when lying there some four or 

k five people came to beat him, 
11 Wit. No. 46, Noboo Klian that he does not remem- 

;; ” 48^ RoopchTnd Totee. ^^r any thing further. His 

witnesses deposeK having 
seen him going one day towards Balsee to procure the Idol water. 
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Tlio j)risonor No. 2G, |>l('a(ls that the wound? on his shoulders 
wen; canscid bj his falling' one day from a 'palni tree, and his 
body striking the roots of the tree in liis fall. Of the four 

witnesses* examined for his 


* Wit. No. 49, Shadooehurn Khan 

50, Klicttoo Slieikli. 

51, lihoirub Ibniiok, 

52, Kliosal Sheikli. 


99 

99 


99 

99 

99 


defence, one (No. 61,) says 
lie knows nothing of it, and 
the other three depose to 
having heard that the pri¬ 
soner had wounded himself in the manner mentioned. They did 
not see him fall, nor .see him afterwards in his wounded state. 

The prisoner No. 27, Kamoo Tetoolya pleads an alihi. That 
prisoner No. 25 is at enmity with him ; as is also prisoner 
No. ij2, and that they have named him in their confessions in 

consequence. His witnesscst 


t Wit. No, 5.% Ncranjiin Ghatwid. 

„ „ 51, Blioirub Luteo Olmt- 

wnl. 

55, Moluir Mundle. 

5*5. Kopel MoBulinan. 

57, Uamdhone, Chowkee* 

dar. 


99 

99 


99 

>» 


depose to tlie alihi set up hy 
the prisoner to tlie effect 
that he was on his watch at 
Tensoolee, Indigo Factory 
(which is four C05S from where 
the dacoity took place) on 
tlie night of the dacoity, also to there being enmity between 
prisoners Nos. 25 and 27. 

The prisoner No. 29 jdeads that he was at his own house 
sick on the night of the dacoity, and tliat he was wounded hy 

J Wil. No. 61, Sooilam Cl.oHoo. 

Goniashtidi. alter Ins arrest. xlis wit- 

02, Lufilmiuii Roy, Sirdar, nessesj six in number depose, 
Ciodai Mokliiin. 


99 

II 

99 

99 


99 

«9 

99 

99 


(51, Ram Mokliiin. 
(55, Facquiv Sliooroe. 
6G, Degaii blioorco. 


§ Wit. No. 07, Koglioonnth Lolmr, 
Cliowkeodar. 

„ „ 68, Golap Uovari, 

„ „ 6‘J, FarquirKoVjGliatwal. 

„ „ 70, Gogaram Lolmr. 


four of them of their own 
knowledge, and two from hear¬ 
say, to the prisoner’s alihi. 

The prisoner No. 30 pleads 
an alibi and good character. 
His witnesses§ depose to his 
having been at the village of 
Letoobaree, which is six coss 
from Bill see, on the IGth 
Kartick, the date of the dacoity, and that he went to Beer- 
singla on the 17th Kartick. Also that^e has some trade and 
three ploughs. 

The prisoner No. 31, Noyan Bagdeo, pleads that he was on 
his watch on the night of the dacoity, and that prisoners Nos. 25 

II Wit. No. 10, Mtanaroin. Ghut- 32, have named him out 

of enmity. His wituessesjj 

„ „ 71, Blioirub Doss, Bois- dejiose to his alihi, hut none 

♦ub. of them know ajiy thing 

Ih Tetoolya. about any dispute • between 

73, Kewaram Buss. i j • vr^ or i 

74. Gaugaram KoUoo. No. 2u and 

only one oi them (witness 

Q 2 
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April 8. 

Case of 
Gonhsh 

DiGWAtt 

and others. 


No. 71,) deposes to the existence of a dispute between prisoners 
Nos. 31 and 32. 

The prisoner No. 32, Bhoirub Tetoolya, pleads an alibi, but 

his witnesses* have deposed 
* Wit. No. 75, Q-nnga Qobind Man- nothing satisfactory on 

II IT n bis behalf. On the contrary 

„ 78, Guncsh Jowly,Chow. two of them have deposed to 

kcedar. bis being a thiol. 

The prisoner No. 33, Ha- 
moo Tetoolya, pleads an alibi, and that prisoners Nos. 25 and 
32, have named him in their confessions owing to their liaving 

had disputes witli him about 


t Wit. No. 79, Mooktaram Tetoolya. 

80, Baliadoor Tetoolya. 

81, Roop Gain. 

82, Seeroo Tetoolya. 

83, Kliotoo Tetoolya. 

81, Gobsain Gowulla. 


>* 

91 

>9 

99 

99 


99 

99 

99 

99 


caste, &c. &e. His witnessesf 
have deposed to the alibi, 
and two of them (Nos. 81 
and 83,) have deposed to the 
existence of differences be¬ 
tween the prisoner and pri¬ 


soners Nos. 25 and 33. 

The following shews the extent of the evidence, direct and 
circumstantial against the several prisoners included in this 
conviction-statement, together w'ith the particulars of the 
former casc.s in which they have severally been implicated or 
bronglit before the Magistrate’s and Sessions Court. 

Prisoner No. 25, Gunesh Tetoolya Bngdee Chowlceedar. 
Was arrested in the act, I confessed before the Police and the 
Magistrate. Has before been imprisoned for one month for 
petty theft, and was also arrexted in a former case of dacoity 
with wounding, and released from want of proof. 

Prisoner No. 26, Ileuonath Hoy, was arrested with two 
recently inflicted wounds on hi.s back, which the medical officer 
is of opinion were inflicted with a sword, and could not have 
been caused in the manner stated by the prisoner. Is impli¬ 
cated in the Mofussil confession of the prisoner No. 32, and is 
jiroved to have been absent from his village on the night of the 
dacoity. 

Prisoner No. 27, Kamoo Tetoolya, is implicated in the Mofus¬ 
sil confession of prisonej* No. 25 and was recognized by witnesses 
No.s. 4, 5, 9, 10, 11, 12 and 14. 

Prisoner No. 30, Kisto Lohar, was absent from his home on 
the night of the dacoity, was recognized by witnesses Nos. 9,10, 
11, 12, 13 and 14. Is a bad character, and was once before sen¬ 
tenced to ten years’ imprisonment for dacoity, but released in 
appeal. 

Prisoner No. 31, Noyan Tstoolya Bagdee. Is named in the 
Mofussil and Foujdary confessions of prisoner No. 26, and in 
the Mofussil confession of prisoner No. 32 and is sworn to by 
witnesses Nos. 9, 10 Mid 11. Has before been imprisoned in a 
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case of theft and receiving (six months) in one of affray with 
homicide (eighteen months) and (one year) in default of secu¬ 
rity for good conduct. 

Prisoner No. 32, Bhyrub Tetoolya, confessed before the Police 
to having joined in tiie dacoity. 

Prisoner No. 33, Damoo Tetoolya, is named in the Mofussil 
and Poujdary confessions of prisoner No. 25, and in the Mo¬ 
fussil confessions of prisoner No. 32, and is sworn toby witnesses 
Nos. 9, 10, 11, 12, 13 and It. He has before been imprisoned 
eighteen months for atiray, and one year, in default of security, 
as a bad character. 

Considering the crime of dacoity with wounding fully estah- 
lislied against the above eight prisoners and that tlie evidence 
vvliich they have severally brought forward in support of their 
defences, can have no reliance placed upon it in the face of the 
direct evidence advanced for the prosecution, 1 have sentenced 
them as under. 

Prisoner No. 25, Gunesh Digwar Tetoolya Chowkeedar, to 
fourteen years’ imprisonment, and two years in lieu of corporal 
punishment, total sixteen years; the prisoners No. 27, Kamoo 
Tetoolya, No. 29, Faquir Molay Chowkeedar, No. 30, Kisto 
Lohar, No. 31, Noyan Bagdee, and No. 33, Damoo Tetoolya to 
fourteen years’ imprisonment and the prisoner No. 26 Denonath 
Koy and No. 32, Bhoirnb Tetoolya to twelve years’ imprison¬ 
ment each, all with labor in irons in banishment. 

The other prisoners have been released from this specific 
charge for the reasons mentioned in acquittal-statement. No. 8, 
but four of the number, prisoners Nos. 28, 34,35 and 36,have been 
ordered to furnish security for their good conduct, and failing to 
do so, to be imprisoned for three years each with labor in irons, 
they having been named in the confession of the prisoner No. 
32, and the circumstantial evidence, though insufiioient for the 
conviction of the dacoity, being of such a character as to warrant 
a strong suspicion that they were actually parties to the 
crime. 

The conduct of the villagers, and of the pharee jemadar and 
burkundazes is very commendable, the subsequent enquiries 
apjiear to have been well conducted W the Burdwan Police 
and the serishtadar of the Magistrate’s Court under the super¬ 
intendence of Mr. 11. V. Cockerell, the Assistant Magistrate, 
who was on the spot very shortly alter the dacoity occurred. 

JRemarks hy the Nizamut Admclut. —(Present: Mr. D. I. 
Money.) The prisoners in appeal have been defended by 
Baboo Kisseii Saka Mookerjea. 

The Sessions Judge lias entered fully into the particulars of 
this case. After carefully going through it, I see no reason 
wliatever to interfere with the sentence he has passed upon the 
prisoners Nos. 25, 26, 27, 29, 30, 31, 32 and 33, who, upon clear 
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and consistent evidence, have been convicted of the crime laid 
to their charge. The appeal therefore of these prisoners is 
rejected. 

'I'he other prisoners Nos. 28, Si, 35 and 30, have been 
acquitted by tlie Sessions Judge, hut ordered to furnish security 
for their good conduct, and failing to do so to be imprisoned for 
three years each ivith labor in irons. 

Their pleader has urged in their behalf that the evidenec 
does not show sulHcicnt ground for demanding from tliem 
security for good conduct; but even if on the trial of the case 
such a demand should have been considered nece ssary by the 
Sessions Judge, he was not conqieU'nt to sentence them, in 
default of giving security, to labor in irons in addition to impri¬ 
sonment. 

From the evidence on the record, it appears to me that there 
were reasonable grounds for calling uiion the prisoners to furnish 
security for g'ood conduct; but the Se.s.sions Judge will be 
directed to explain under what Law he sentenced the prisoners 
in default of furnishing the security to be imprisoned with labor 
in irons,* 


* From the Officiating Se,<t<iions Judge to the Register to the Court of 

Fizamnt Adaivlut. 

1 hove the honor to report with ndverteiieo to the letter portion of the 
Remarks piused by the Court, under date the 8th instant, on the trial of 
Gunesli JJigwar Tetoolya (diowkeedar and others, that the demand for 
Boeurity made by me iu 1 tie case of four of the ai-qni( ted prisoners was made 
under llie provisions of Clause 2, Section 2 and (.’Jausc 3, Section !l, Regu¬ 
lation A'lll. of 1818, and that the award of labour (iu irons) was passed 
• u XI I’with advertence to the Coiirl's t ireiilnr 

® ’ Order No. 72* dated the 2nil August, 

1810, and their Construction No. 881 dated the 18th April, 183 t. 

Resolution of the 1‘residencg Cotirf of JSizamui Adawlul under date the 
13/A M'lg, 1858. (Present : b. 1. Money, Esq. OlVg. Judge) 

The Court, having received the cxjdauation called for from the Sessions 
Judge, are of opinion that the Circular Order and Construclion referred to, 
give no sanction to the passing of a sentence of imprisoimicnt with labor 
in irons upon prisoners failing to furnish security for good conduct. The 
Construction cited only gives permission to the Magistrate to employ 
prisoners confined till thfcy give security for their future good beliaviour, 
iu the construction of public works or the rejmir of public roads, under 
certain restrieliona, and from the strict injunction therein contained, tliat 
tlie Magistrate will endeavour as much as po.sHible to keep iirisoncrs of the 
above descrqition distinct from in-isoners convicted of specific, off'ences, it 
would Bcem, that the imposition of lei tore was not contemplated ; whether 
in some cases it may bo necessary for the Magistrate to impose them for 
the preservation of jail discipline is a question not beiore the Court. 

That part of the'Officiating Sessions Judge’s order w hich sentences tlie 
jrisouers No. 28, Gopal Roy Tetoolya, No. St, Goiir Jaiilia, No, 35, 
N'arain Tctoolva and No. 36, Madho Tetoolya, to/uAor in irons, not having 
the sanction of law, the Court annul tJie same. 
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In a Bon^nli proceeding attached to the record, reference is 
made to Clause 3, Section 9, Jlegulatiou VIII. of 1818. If the 
sentence was passed under tlie provisions of this Law, the 
Sessions Judge will point out in what way they sanction it. 
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KAM.AL CHUNG (No. 1,) OODHUB CHUNG (No. 2,) 

SOODHABAM CHUNG (No. 3,) MIJSST. MEGHEE 
(No. 4,) xAlCSST. BIJOOBUNPREYA BYSNUJiEE (No. 
5,) AND MUSST. SHOO DEE (No. C.) 

CiiiME CirABGED.—Ist cfuint, wilful murder of lllnsst. Roo- 
poshee ; 2nd count, administering deleterious drugs to Mus^t. 
Rooposhee with a view of procuring abortion and thereby 
cau.siiig her death. 

Committing Officer.—Mr. F. Tucker, Olheiating Magistrate 
of 1’ipperah. 

Tried before Mr. 11, C. Metcalfe, Sessions Judge of Tipperah, 
on the 20th February, 1858. 

Remarks hy the Sessions Judge ,—The deceased woman, 
Musst. Rooposhee, becoming a widow, returned to lier former 
home to reside with her brothers, the prisoners Oodhub Chung 
No. 2, and Soodharam Chung No. 3. This occurred two or 
three years ago when she was probably thirty years of age. 

She brouglit with her two children, with whom she occupied 
a separate house in the family homestead, and shortly after her 
arrival ajipears to have indulged in an improper intimacy with 
the prisoner Kamal Chung No. 1, and to have become pregnant 
in coiuserpience. The charge against the prisoners is that they 
administered, or caused to be administere^l, to her some medi¬ 
cine to bring about abortion, the use of which resulted in the 
woman’s death. 

There is but one eye-witness,* the wife of the prisoner 

Oodhub Chung No. 2, and an 
inmate of the same home with 
the deceased. After deposing 
to the intimacy existing between the prisoner Kamal Chung 
No. 1 and the decea.sed, this witness stated that she noticed 
circumstances of a character to lead lier to believe that her 
sister-in-law was pregnant. These were, chiefly, a cessation of 


* No. 1, Joonoa’s Mother alias 
Boimca’s Mother. 
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the menstrual dischargn, and an enlargement of figure. Her 
■ deposition proceeds in all essential respects as follows. 

In the month of Poos last when deceased was five or six 
months advanced in pregnancy, the prisoner Kamal Chung 
No. 1, brought the prisoner Meghee No. 4, (his wile’s grand¬ 
mother) and the prisoner Bhoobuuiireya Hysnubee No. 5, to 
his house one morning at about 9 a. m. deponent subsequently 
lieard that Kamal Clmng then administered to the deceased 
some medicine prepared by these women. Tlie nc.x.t day about 
9 A. M. the prisoner Megliee No. 4 made Hooposhee swallow a 
pill in her own house, the prisoner lilioobunpreya No. 5, being 
seated in the room at the time. Deponent did not, however, see 
the latter administer any medicine. Deponent’s liushand and 
brother-in-law, prisoners Oodhub Chung No. 2 and Soodhannn 
Chung No. 3, had gone to labor in the fields, and were not 
present when the pill was given. The prisoner Kamal Clmng 
No. 1, subsequently arrived and seating himself at Rooi)oslicc’8 
door would not allow the deponent to go in to her. Deponent 
heard Rooposhee comi)lain of a pain in her stomach. Going to 
fetch water she obi<erved from a back door two lumps of blood 
each about the weight of a seer or a seer and a quarter lying on 
the floor inside the house, Roopo.shee was seated at a short dis¬ 
tance from the blood in a bent posture, and the prisoner Meghee 
No. 4, was standing near her. The prisoner Kamal Chung 
No. 1 was still seated at the door, and the prisoner Dhoobun- 
preya was standing outside near the back door at a short dis¬ 
tance. Deponent after returning with water went to the 
eastern house. The prisoner Shoobec No. 6, was not present 
on that day. About noon two clays after the above occurienee, 
deponent saw tlie deceased seated in the compound of the house 
eating beetle. Kamal Chung No. 1, Meghee No. 4, and lihoobun- 
preya No. 5, afLerward.s went away to Kamal Chung’s huu-e. 
Deponent went to the house occupied by the deceased but saw 
no traces of blood, it was washed away with water, Roo[)o.shee 
after taking her meal retired to rest. She and Kamal Chung 
desired deponent not to reveal the matter to any one, and in 
the event of her doing so held out threats. Deponent’s husl)and 
and his brother were ^not at home that day. The next day 
they returned but she did not tell them what had occurre»l. 
Two days after Rooposhee died. The evening previous to the 
day of her death the deceased called deponent’s husband and 
his brother and told them that, being pregnant, Kamal Chung 
had brought two women and adrnijiistered inedieino to her 
which had caused ahort^^). After the arrival of tlio police, 
deponent at their request searclied and found a pill tied in a rag 
and delivered it to them. Three days previous to the occur¬ 
rence of the abortion deponent saw the prisoner Bhoobunpreya 
make Rooposhee swallow something in a piece of plantain. 
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Deponent afterwards said tliat it was the prisoner Meghee 
No. 4, who had administered it, and Bhoobunpreya No. 5 was 
with her. 

In the evidence I have thus abbreviated, there is an obvious 
desire to screen the prisoners Oodhub Chung No. 2, and Soo- 
dharam Chung No. 3, which is perfectly natural, the first being 
the witness’s husband and the second her brother-in-law. But 
it suffices, I think, to establish the fact of the deceased woman’s 
})regnancy and of the fatal attempt t6 relieve her and her 

paramour from the conse¬ 
quences of their incontinence. 
The evidence that follows', 
though wholly circumstantial, 
corroborates that of the single 
eye-witness in many material 
respects, and explains the 
manner in which the occipital 
bones of a foetus, were deli¬ 
vered to the Police by the prisoner Oodhub Chung No. 2. 
These remains appear to have been twice concealed. In the 
lirst instance by the prisoner Kamal Chung No. 1, and in the 
.second by the prisoner Oodhub C'hung No. 2, who dug them 
up from their original place of deposit and buried them else- 
wliere. 

Before alluding to tlie confessions, wliicb constitute after 
all the mainstay of the case for the ])rosecution, I will refer to 
the evidence of the Medical Officer Baboo Bamkenoo Dutt. 

It is, I think, a matter of regret that the Medical Officer’s 
apparent impression that the case was one which rendered it 
inexpedient to disturb the contents of the stomacli and uterus 
jireventcd his more thoroughly examining the state of those 
organs. Ho found the uterus enlarged and full of coagulated 
blood, the latter however being a circumstance compatible alike 
with disease connected with, or apart from, parturition, 
llcgarding the enlargement of the uterus, the Medical Officer 
expresses himself more decidedly. He attributed the circum¬ 
stance to the uterus having contained, in the first instance, a 
fcetus and to the enlargement continuing after the expulsion of 
the fcntus in consequence of its being suSceeded by coagulated 
blood. 

Although, therefore, unable to afford the Court a distinct 
opinion <as to the cause of the woman’s death, the Medical 
Officer’s explanation of the enlargement of the womb is con¬ 
sistent with the conclusion that she was certainly pregnant and 
must have been so shortly before her death. 

It would appear that expulsion of the fcetus ensued on the 
third day after the administration of medieiiic to the deceased 
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in her own lionse, and tliafc the death of the mother took plaee 
two days after her violent and unnaturally caused delivery. 

The (loverninent chcMnical examiner reported that he could 
detect no poison in the substances sent to him, that is the 
stomacli and uterus forwarded by the district Medical Officer. 

The confessions recorded by the Police and subsequently by 
the Magistrate are on the whole consistent with each other, 
that of the prisoner Kanial Chung No. 1, being somewhat 
modified before the M.agistrate as regards the direct share borne 
by himself in causing the woman’s death. 

The evidence of the sole eyc-wdtness Joomca’s mother alias 
Bonnea’s mother No. 1, is in accordance with the confessions of 
the prisoners Oodhub Chung No. 2, Soodharam Chung No. 3, 
and Musst. Shoohee No. 5. That is to say, as the prisoners 
Oodhub Chung No. 2, and Soodharam Chung No. 3, deny all 
participation in the measures adopted to cause abortion, so she 
exonerates them from having taken any slniro in the adminis¬ 
tration of drugs to the deceased. Their statement is, that 
they were ignorant of wliat was proceeding until their si-ter 
Kooposhec being on the point of death, called them to her side 
and informed them of the cause of her illness. Such, too, is 
the deposition of the witnes.s Joomca’s mother alias Bonnea’.s 
mother No. 1, on the same point, while the ex[)hmation alibrded 
in the Sessions Court by the prisoner, Oodhub Chung No. 2, 
of the circumstances under which he produced the occipital 
hones of the foetus is not improbable. He stated that he 
removed them from the spot in wliich the prisoner Kamal Chung 
No. 1, and the deceased Ilooposhce had in the first instance, 
concealed them, because ho feared the former might remove 
them prior to the arrival of the police and thus defeat the ends 
of justice, and that he was consequently enabled to produce 
them to the Darogah when it became desirable to do so The 
intimation sent to the thannah was forwarded by the prisoner 
Oodhub Chung No. 2, through the village Chowkeedar, shortly 
before his sister exjured, a circumstance in accordance with his 
so-called confession. It is true that the prisoners Oodhub 
Chung No. 2, and Soodharam Chung No. 3; are freely named 
by their fellow-prisoners as the oiigiuators of the act to which 
their sister’s death is Attributable, but implication by one pri¬ 
soner of another is not evidence, and as their own confessions 
an4 evidence of the witness Joomea’s mother Bonnea’s 
mother No. 1, do not support the statements of the prisoners 
who unquestionably brought about the woman’s death, I think 
they are entitled to the benefit of the doubts I entertain of 
their guilt and in concurrence with the Mahornedan Law Ofiicer, 
direct their release. 

The case as regafds the prisoner Musst. Shoohee is much of 
the same character. Her confession is not a confession of guilt, 
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but of involuntary acquaintance under oircumstances of mere 
accident, with the guilt of others, and the witness Joomea’s 
motlier alias Bonnea’s mother No. 1, does not implicate her as 
having taken any part in the administration of the drugs to 
whicli Musst. Kooposhee’s death is attributable. Slie does not 
leave the Court, free from suspicion any more than do the 
prisoners Oodhub Chung No. 2 and Soodharam Chung No 3, 
but the Mahomedan Law Officer concurs with me in thinking 
that there is no evidence to support a conviction in her case 
any more than there is in theirs. 

We agree in convicting the prisoners Musst. Meghee No. 4- 
and Musst. Bhoobunpreya B 3 ' 8 nubee alias Bepole No. 5, on 
the second count of the indictment, that is to say, we find them 
guilty of the culpable homicide of Musst. llooposhee by the 
administration of drugs given to cause abortion, and the pri¬ 
soner Kamiil Chung No. 1, of being an accomplice in the 
crime. 

With reference to the Sudder Court’s recent judgments in 
similar cases, and to the shocking prevalence in this district of 
the crime of which the prisoners Kamal Chung No. 1, Musst. 
Mcghce No. 4 and Musst. Bhoobunpreya Bysnubee Bepole 
No. 5, have thus been convicted 1 would respectfully recom¬ 
mend a sentence of fourteen (14) years’ imprisonment, accom¬ 
panied in the ease of the male prisoner with labor in irons, and 
in tliat of the female prisoners with lal)or suited to tlieir sex. 

Remarks hy the Nizamut Adaivlut —(Present: Mr. D. I. 
Money.) There can be no doubt from the evidence including 
their own confessions, of the guilt of the prisoners. The parti¬ 
culars of the case have been fully and correctly stated by the 
Sessions Judge. This atrocious crime appears to be on the 
increase in his district. I sentence the prisoners as recommended 
by him, the prisoner No. 1, to fourteen years’ imprisonment, 
with labor in irons, and the prisoners Nos. 4 and 5, to the same 
period, with labor suited to their sex. 
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GOVERNMENT and AMIRUDDEE SHEIK 

versus 

NEYAMTJT KIIALASEE (No. 4,) at?d HARAN 
KHAN (No. 5.) 

Ceime Chaeged.— 1st count, affray with murder of Jamir- 
uddee of Satrejetpore on the 20th of April, 1857 ; 2nd count, 
affray with woundiri" and carrying away the same Jamiruddee 
and wounding Kainirnddee and Anaruddee, witnesses Nos. 1 
and 2, the same Jamiruddee not having since been found; 3rJ 
count, as accessaries after the fact in carrying away Jamiruddee 
of Satrejetpore either dead or in a dying state wrapped up in 
The Court mats. 

acquitted the Committing Officer.—Mr. C. B. Skinner, Joint-Magistrate 
Kr'"Zund ofMagoorah. 

that the evi- Tried before Mr. W. S. Seton-Karr, Officiating Sessions Judge 
denco vras not of Jessore, on the 5th January, 1858. 

Bufficient to MemarJcs hy the Officiating Sessions Judge, —With reference 
convict them to Court’s Resolution* No. 183 dated the IGth March, 
count*** of I honor to transmit herewith to be laid before 

which they them the proceedings on the above trial held at the station of 
were found Jessore on the 5t!i of January last, 

guilty by the For the particulars of this affray see the remarks on trial 

September 1857, Calendar No. 8, for July of 

accessaries af- --—- 

ter the faett ♦ Resolution of the Presidency Court, of Nizamui Adawlut, —(Present: 
it not being d. y. Money, Esq.,) dated the 161 h March, 1858. 

shown what Hoad a letter No. 8, dated the 9th ultimo, from the Oiliciating Sessiona 
fact^ whether, Judge of Jessore,forwarding a petition of appeal from Neyamut IChalasee 
as per Ist another together with the original proceedings connected with their 
count, of af- commitment and trial. 

fray with rmr- T])iB case cannot be taken up in appeal. The Court (present; Mr. II. T. 

der of Jamir- Raikes) on reviewing the monthly statements of the Sessions Judge connoet- 
uddee, or af- ed with the Sessions of jail delivery held by him in the month of January 
fray ^ with pointed out to him flmt he was not competent to pass sentence in 
wourAing of case and directed him to refer the trial for the senti'nco of this Court. 
Jamiruddee as I’ljg directions of tlio Court must be complied witli. Tlie record of tlio 
per part of ^ase will be returned to the Sessions Judge for this purpose, and when 
2nd count. gage comes up befipre theNiaamut Bench as a referred trial, tlic prison- 

It was held, ePg pleader and the Government pleader, who have both testified their 
that the pri- assent to the propriety of the ijpiuand, will have an opportunity of plead- 
soners could i^g upon the merits. 

not be found j, fiyg ease was originally treated by the Joint-Magistrate as an affray in 
guilty of be- both parties were concerned, and in which both were, more or less, 

ing acoesaary jq blame, that is the talookdars and villagers of Uraedporcon the oneliond 
after the fact ^ud the servants of the Clioulia factory belonging to Mr. Savi, Junior, on 
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iliat year. The prisoners in that trial were released on various 
grounds none of which affected the truth of the case. On the con- 
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11‘6 other. The first party contended that the servants of the factory, Nbvamttt 
fame to take away their cows and to sow their rice lands witli indigo by KiiaIiASEE. 
force ; (he second that tliey wore merely engaged in sowing lands with and another, 
indigo to w'hicli they had a right, and that the talookdars and villagers 
of tTiiiedporo came up to them in a body, ond declaring tliat they had to the aflVay 
obtained legal possession or words to that effect', of some lands adjudged with murder 
to Mr. Savi, by the order of the Joint-Magistrate, attacked that gentle- of Jamirud- 
man’s servants, and wounded two of them and carried aw'ay a third, dee, as it was 
named Jamiruddeen, of whom no trace has since been found, and who is not proved, 
supposed to have died of his wounds. Both parties complained in sup- tliat Jamirud- 
port of their respective versions, Ilohum Ali, defendant No. bb, who was dee had met 
undoubtedly wounded in the arm, mentioned the fact to the jemadar, of witli his deaths 
the Police wl>o was stationed there, and he declared that, a man named also, that in 
•famiruddee belonging to his party had been taken away. This was on the order to con- 
9th of Boishak, the day of the oeeurrciice. At night on the same date, viet the pri- 
Taribulla went to the Jemadar in support of Mr. Savi’s version, and men- soners of bo- 
tioned that three men liad been wounded, one of whom was taken away, ing accessaries 
and he also mentioned five of the pi-esent defendants by name adding, after the fact 
that he had four witnesses to the occurrence, Nos, 4, 9, 13 and 14, Lall to the afiray 
Mahomed, defendant No. 58, also complained to somewhat the same effect, with woundinff 
This being the case, the Joint-Magistrate went to the spot to investi- of Jaineerud- 
gate the occurrence, and I have no doubt that what he says as to the dee,theremu3t 
Umedporc villagers being the aggressive, as they were the larger party is be evidence to 
substantially correct. It is established in evidence that two of the factory show, not only 
servants were wounded, and that a Khulasec, recently employed, named that they knew 
Jnmirudtlee, was carried away apparently dead or dying, in the direction that the affray 
of Umedpore. The progress of the men with the body is tracked through with wound- 
several villages and over several plains by the witnesses Nos. 18 to 40, ing hod taken 
till it w’ns liufllly lost sight of. But none of these witnesses depose to the place, but that 
recognition of any of the defendants in Court, and though I am of opini- they did some- 
on that tlie fact of an affray attended with the wounding or the death of thing to ansist 
a man named .lamiruddee of Satrejotpore did really take place, I am also persoaallff the 
of opinion that particijiation in the affray is not brought home either satis- principalswho 
factorily or legally to any one of the defendants, and in this view of the committed it, 
ease, I have only to record my reasons for acquitting them all of the whereas there 
charge. The Jury acquitted all the defendants. was not only 

No. 65, Rohum Ali, was wounded in the arm, and gave information to no distinct 
the jemadar. Witnesses Nos. 1 and 2, themselves wounded do not men- evidence on 
tion him as having struck the deceased, and indeed witness No. 2 does the record of 
not recognize him at all. The witnesses Nos. 6, 7, 8, 9, 10, 11, 12, 13 the death of 
and 14, declare that this defendant struck or pierced the man, Jamiruddee, Jamiruddee, 
but some of them wore hardly in a position to tfte distinctly what w’as go- but it was not 
ing on. Witness No. 6, moreover pointed him out as No, 62, and witness clearly proved 
No. 12, did exactly the same. This being the case, 1 consider the first that it was 
count entirely to fail against this man. He is not mentioned either in the Jamiruddeef 
first report of TanbuUa, nor were the majority of the witnesses against whom they 
Jiim brought forward at first. As to his being present on the spot and were charged 
to his having been wounded there is of course his own admission on oath with carrying 
before the Joint-Magistrate, but this obviously so far from strengthening away dead or 
the case against him, cannot even be considered as evidence at all, and alive^ but, ad- 
therefore with the omission to mention him originally, the inability of the mittingthati 
two principal witnesses to recognize him, the evidence of the other wit- was Jamirud- 
nesses which either failed to identify him or was biassed and unsatisfacto- dec, the mere 
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ry and the impossibility of turning his own evidence to hia prejudice he is 
fully entitled to an acquittal. 

Nos. 5t) and 57, Petainbor and Setul Manjoos, are only mentioned by 
one or other of witnesses Nos. 9, 10, II and 13, wliose manner was not at 
all convincing or satisfactory, and what is most to the point is, that their 
names wore never mentioned as dofendants at all until they had appeared 
as witnesses before the Joint-Magistrate, I acquit them botJi. 

No. 5S, Lall Mahomed, is the man said to have struck the witness, 
Anaruddee, No. 1. But this witness who should surely be able to say 
who struck him as he managed to limp away from the place, says it was 
Mahesh bearer, not present, and against this remarkable omission 1 cannot 
put the evulenee of such witnesses as Nos 3, 4, 7, 8, 9, 10, 12, 11 and 15, 
the last of wh >m called the defendant, Allum. Moreover Lall Maliomed 
like Rohiitn liad been allowed to give evidence before the Joint-Magistrate. 
I acquit him. 

No. .59, Kooran Sirdar, was not mentioned by Tarlbulla and he com¬ 
plained that another man named Jamiruddec, his brother-iii-law, had been 
taken away, which would bo quite sulRciciit reason for implicating him, 
and the testimony of witnesses Nos. 7, 9, 10, 11 and 13. the latter of 
whom never mentioned him before the Joint-Magistrate is not satisfactory. 
I acquit him of the charge. 

No. GO, Kaloo, was mentioned by Taribulla at first and ho is recognized 
as present by No. 2, who however culled him Godai and by No. 3 ami by 
No. 7, wiiicli latter however called him Allum, and by No. 9, 10, 11, and 
15. I do not consider the evidence against him to be satisfactory and 
direct his acquittal. 

No. 61, Sobhanoolla, is recognized by witnesses Nos. 3, 7, 8, 9, 10, 11 
and 13, and was mentioned by Taribulla. But considering the ease 
generally, and the doubt as to the Bincerity and impartiality of the numer¬ 
ous witnesses against him, I give him the benclh of the doubts that sur¬ 
round the case, and which have rendered the conviction of the others 
impossible and I direct ids acquittal. 

No. 62, Kasimally, is recognized by the witness No. 1, wlio was in a 
position to see what was going on and by witnesses Nos. 7 and 8. His 
defence is an alibi to the etlect that previous to tlie allray ho hud set out 
oil a tour of instruction to his disciples, he being a Mussulman teacher 
of religion, and this defence being more satisfactory tlian these pleas usual¬ 
ly are together with the impossibility of fully trusting the witnesses Nos. 
7 and 8, nlio depose to his presence entitle him to an acquittal. 

No. 63, Godai besides being only meutiunod by a few witnesses, rests 
his defence on an alibi at Calcutta, and elsewhere, whither he had gone 
with three other witnesses, boatmen, to take indigo seed or to buy rice, 
and 1 am bound to say, that the evidence to his absence on this trip from 
tne close of Ckoitro to the commencement of Jotjshlo is as clear trust¬ 
worthy and reliable as any evidence in this country could be. He is fully 
entitled to his acquitted. 

The Joint-Magistrate would have acted more judiciously had he inves- 
tigated the matter at first without committing himself to taking evidence 
on either side, and Rohum and |jall Mahomed should have been made 
plaintilT and witness, on the ottfer side as was the original intention of the 
Joint-Magistrate. The committal of the two Manjoes' was clearly an 
error of judgment. 

I see no reason however to think that the whole case is false or got up. 
The right men have not been identified and that is all. 
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attended with the death of a man, named Jamiruddee of Satre- 
jetpore, did really take place.” The question now is whether * 
all or any of the three charges are proved against the two 
prisoners. Of the witnesses Nos. 1 to 10, nearly all depose to 
the presence of the two prisoners in the affray, and one man No. 
0, does say distinctly that Niamut wounded the missing man, Ja- 
iniruddee, and that Haran wounded witness No. 2. On the Jird 
count, that of carrying away or assisting in carryitjg away tlm 
man, Jamiruddee, dead or dying, there is good evidence as to the 
L'uilt of both prisoners in the depositions, of witnesses Nos. 11, 
13, 15, 16, 18 and 19. These men were in positions to recog¬ 
nize the two prisoners as well as two other men not present. 
Tliey mentioned the names of the prisoners before the Joint- 
Magistrate, who conducted tho local investigation himself. 
One man No. 15, must not be confounded with a witness of tho 
same name, the sou of Jamiruddee whose evidence would not bo 
satisfactory, as this latter never mentioned the names at first 
and several of the witnesses cultivate indigo, not for Mr. Savi, 
whose servant, Jamiruddee, is missing, but for the factory of 
Hatberia, belonging to the opposite party. There is nothing 
whatever to impeach or invalidate this latter evidence, and not 
a suspicion was thrown against it on the former trial. The 
J ury overlooking tliis point, though it was distinctly brought 
to their notice would have acquitted the prisoners on all three 
counts. 

I acquit them of the first, and give them the benefit 
of any discrepancies in the evidence of the witnesses as regards 
the second also, though it must be noted that the points in 
favor of the prisoners acquitted at the last tiial do not come 
out so strongly in favor of the two present prisoners. Indeed 
the reasons which induced me to acquit the last set do not 
apply, many of them, to the present two. But on the third 
issue, the chain of evidence is connected, clear and complete. 
The defence moreover is utterly untrustworthy, whereas the 
evidence of some of the former prisoners was a good defence. 
The prisoner, Niamut, has brought his brother-in-law and 
others to prove that he was with him at the time, and other 
witnesses to prove his absence at the same time from his own 
home. That he went to see his brother-in-law on the hue and 
cry after the affray, I have little doubt, for the witnesses who 
spoke doggedly to one particular date and knew nothing else, 
had evidently been carefully instructed to do so, and the evi¬ 
dence for Haran merely proves that he was unwell and in a feeble 
condition up to Falgoon, but was cured in Choitro. The affray 
took.place in Bauakh. The prisoner, Haran, is a notorious 
lattial, and the prisoner Niamut, is sometliing not much differ¬ 
ent. I recommend that both the prisoners be imprisoned for 
seven years with hard labor. 
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April 28. 
Case of 

N KTAMUT 
KlIAIiABEE. 
and another 


Ifemarks hy the Nizamut Adawlut. —(Present: Mr. I). I, 
Money.) After carefully weighing the evidence in this eaa(‘, 
it is not in my opinion sufficient to convict the prisoners on the 
3rd count, of which they have heen found guilty by the Ses¬ 
sions Judge viz. of being accessaries* after the fact. The Ses- 

* From the ojpeiating Sessions Judge of Jessore to the register of Niza- 
mut Adawlut No. 31 dated 2hth Mag^ 1858. 

I have the honor to address the Court regarding the case of Niamiit 
Khalusi and anotlier convicted by this Court, but acquitted by the Kiaii- 
niut on the 28th of April last, the orders on which were communicated 
in your letter of the 28th ultimo. 

2. In his remarks, the presiding judge observed that the Sessions Judge, 
convicting the prisoners of ” being accessaries after the fact,” did not say 
what fact, the prisoners were accessaries to, and it was further remarked 
by the jiresiding judge that it was not yet proved that Juineerudin (tlie 
man said to have been murdered) had met with his death, and that, until 
this was proved, the prisoners could not be convicted of being accessaries 
after the fact to the ailray with murder. 

3. 1 beg respectfully to submit to the Court that I did not record a dis¬ 
tinct finding to thoellect that the fact of the alf'ray with murd r was prov¬ 
ed. On the 9th of St ptember last, when acquitting certain prisoners, I 
expressly wrote that “ the fact of an affray attended with the wounding 
or the death of a man named Jumeerudin of Salrijitpore did really take 
place” that he was, “ a Khalasi recently employed” and that he was 
carried dead “ or dying in the direction of Umedporc.” 

4. On the last occasion, January 6th, when convicting the two pri¬ 
soners acquitted by the Nizamut, I again referred to my previously record¬ 
ed opinion, quoting the words, and 1 proceeded to find the two prisoners 
guilty as accessaries after a fact which I liad held us proved. I submit 
therefore, that as far as iny judgment was concerned I had judicially 
found a fact established, and was, so far, judicially ami logically correct 
in finding the t wo prisoners to be accessaries after tliat fact 

6. On the finding of the presiding judge as to the actual evidence it is, 
of course, not my desire to comment, but 1 think, that any subordiinUe 
Courtis fully justified in representing correctly its own proceedings and 
findings w’henevor it has reason to believe that such have been overiooked 
or misaiiprebended by the suiierior Court. 

And it is with this view solely that I venture to trouble the Court on 
tlio subject. 

Resolution of the presidency Court of Nizamui Adawlut (Present: D. /. 

Money, Fsq.) dated the 1th June, 1858. 

“TIse Sessions .Judge has submitted an explanation, which was not call¬ 
ed for, but which, alter b<nng attentively considered, has failed to satisfy 
the Court, that the fact of the affray with the murder of Jumeerudin w'as 
ever distinctly found, on the contrary the very words used by the Sessions 
Judge when acquitting the other prisoners and to which he now refers, 
throw a doubt upon the finding the fact of an afiray attended with the 
wounding or the death d a man named Jumeerudin.” The finding and 
the charges appeared to the Court to be vague. If, however, notwith¬ 
standing the expressions used, the Sessions Judge did really intend dis¬ 
tinctly to record a finding of aftitey with the murder of Jumeet'udin, such 
finding will not affect the gromnls on which the Court acquitted the pri¬ 
soners, as in the opinion of the Court there was no satisfactory evidence 
on the record of the death of J umeerudin. 
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sioiis Judge does not say what fact, whether, as per 1st count, 
of affray witii murder of Jaminiddee, or affray witli wounding 
of Jainiruddee as per part of the 2nd count. 

The Court presume that the Sessions Judge docs not find tlic 
prisoners guilty of being accessary after the fact to tl>e affray 
with murder of Jamiruddee, as it is not yet proved that Jarnir- 
uddee has met witli his death, and until this bo proved, they 
cannot be convicted of being accessaries after the fact to the 
affray with murder. 

Tf the fact is affray with wounding of Jamiruddee, in order 
to convict the prisoners of being accessaries after the fact, thei’e 
must be evidence to show, not only that they knew that the 
affra}'^ with wounding had taken jihu.'C, but that they did some¬ 
thing to asitist the principals who had committed it. The as¬ 
sistance must he personal. 

There is not only no distinct evidence on the record of the 
<leath of Jamiruddee, but it is not clearly proved, that it was 
Jainiruddee whom the prisoners are charged with carrying away 
dead or alive. The evidence as to the recognition is doubtful. 
Of the witnesses Nos. 11, 13, 15, IG, 18 and 19, upon whose 
evidence in substantiation of the 3rd count the Sessions .Judge 
mainly relies, only witness No. 11 could de[)Osc to the fact. 
'I'hc other witnesses sjioke from hearsay. Even if it be admit¬ 
ted, that it was Jainiruddee, who was carried away dead or alive 
by the prisoners, 1 do not perceive upon what grounds the 
mere fact of their carrying him away in this state can be held 
to be proof of tbeir being guilty, in tlie legal acceptation of the 
term, as accessariiis after the fact to the crime charged 1 there¬ 
fore ac(|uit them, and direct their immediate release. 
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SUMMAllY CASES. 
ArttiL 1858. 


Pkesent 

1). I. MONEY, Es(i., Officiating Judge. 


SvlliH. 


1858. 


April IJ). 

Case of 
PuiiKASir- 
CHtrK«E« 

Doas. 


GOVERNMENT 
versus 

PURKASllCHUNDEE DOSS. 

This ejiso was relurred to the Nizamut Adawlut under Sec¬ 
tion .5, Act XXXI. 1841, and Circular Order No. lOG, dated 
18th March 1842, by Mr. M. Shawe, Sessions Judge of Sylhet 
on the Gist March, 1858, with the following report. 

The Principal Sudder Ameen exercising the full powers of a 
Magistrate, sentenced the appellant to pay a fine of Rupees 20, 
or in default to be imprisoned for fifteen days, on the ground 
that the appellant having appeared before him as a witness in 
a case of affray, and certain questions being put to him, which The order of 
he (the appellant) did not clearly answer, and thus in the tlie Principal 
Principal Sudder A ineen’s opinion causing obstruction to justice Sudder Ameen 
and being guilty of contempt of Court. reversed, as 

1 am doubtful as to the correctness of the Principal Sudder ho puu- 
Ameen’s proceedings ; 1st, as to whether the extent of punish- ished, was 
nient above mentioned admits of an appeal to the Sessions Judge, clearly not 
there being nothing clearly expressed in Act XXX of 1841, in contempt in 
regard thereto ; 2nd, whether it was or was not requi.'site to put 
the defendant on his defence and take his reply previous to contemplated, 
])assing sentence on him ; 3rd, whether the defendant on the by, and is pu- 
grounds stated by the Principal Sudder Ameen, caused any nishableundcr 
obstruction of justice or was guilty of contempt of Court. the provisions 

] presume the appellant’s reply should have been taken by 
tbe Principal Sudder Ameen before he (the appellant) was sen- contempt 
tenced, the reasons given by the Principal Sudder Ameen do of Court, lor 
not show that the defendant was guiltyjof contempt of Court, the punisli- 
the sentence passed on him should be reversed. I do not ment or which 
consider that a witness is guilty of contempt of Court for not that law was 
nt once giving a clear answer to a question put to him as he men. 

might not at first have quite understood it. acing gestures 

or expressions 

or any kind of insulting or disrespectful or defiant conduct obstructive of justice 
ill the presence of the presiding ofllccr. The Court in their Circular Order 
Ko. 128, dated the 3rd February, 1843, ruled that wilful and designed prevari- 
. cation in a witness not appaaring to be coireetly elasunble under the “obstruc¬ 
tions to justice” rendered punishable by (be aboie Act, could not be punished 
as a eonlonipl of Court. 
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T called for an explanation from the Principal Sadder Anieon 
regarding his proceedings ViVe my roo&rt/rarec of the 5th ultimo, 
in reply to which the J^rineipal Sudder Arnccii states that it is 
not ilie ))raclice to take any reply from a person punished on 
such a charge, i. e. contempt of Court, &e., and that he wa.s 
justified in convicting the appellant under Act XXX. of 1841. 

I am doubtful as to whether 1 can interfere in this case, but 
I think the conviction should be quashed, I therefore recom¬ 
mend that the Princi])al Sudder Ameen’s order be reversed and 
the fine paid by the appellant bo returned to him. 

There are several cases of a similar nature, which 1 called for, 
for inspection, oti perusal of statement No. 9, I therefore for¬ 
ward the proceedings in the case for the Court's consideration 
and orders. 

Resolution of the Nizamwt Adawlut. —(Present: Mr. D. 1. 
Money.) No. 247, dated I9th April, 1858. 

The Court observe that the Sessions Judge did right in 
makinyf this reference to the Nizamut Adawlut. 

The offence which was punished by the Principal Sudder 
Am(*en is clearly not contempt in open Court, such as was 
contemplated by, and is punishable under, the provisions of Act 
XXX. of 1841. 

Contempt of Court, for the punishment of which that law 
was enacted, consists in menacing gestures or expressions or 
any kind of insulting or disrespectful or defiant conduct 
obstructive of justice in the presence of the ))residing officer. 

The Court in their Circular Order Mo. 128, dated the 3rd 
Eebruary, 1843, ruled that wilful and designed prevarication 
in a witj»ees not appearing to be correctly classable under the 
“obstructions to justice,” rendered punishable by the above 
Act, could not beptmished as a contem[)t of Court. 

To interpret and punish a confused or inexplicit answer oii 
the part of a witness, as a contempt of Court, would, in many 
cases, be as obstructive of justice as any conduct for the pun¬ 
ishment of which A(!t XXX. of 1841 was enacted. 

The order of lh<‘ Principal Sudder Ameen is reversed. 
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No. 27 or 1858. 

OCN<J VC'HUKN SIIOliA AND OTiiEKS (appellants) 
Vakeel op appellants, Haboo Unnoocoolcimjndeii 

Mookeimba. 

This is an appeal from thu oriler of the Sessions Judge of 
IIoi>ghly, fonfinniDg the decision of the Cazee, whereby on 
conviction of aii assault, the petitioners were sentenced by that 
ollicer to one month’s imprisonment each and 15 lis. fine in lieu 
of labor. It is urged in behalf of the petitioners by their plead¬ 
er that Ihe punishment, defined by the law in Section 19, Regu¬ 
lation X. of 1807, for such an offence, is only fifteen days’ 
imprisonment and a fine of 50 Rs., and that the sentence pass- 
«'d by the Cazee was beyond his competency, and therefore 
illegal. 

If the Cazee had simply the powers of an assistant, it might 
have been a question for the Court to consider, whether under 
the provisions of the law quoted he could pass sentence of 
imprisonment for one month, although that law authorises in 
addition a lino of 50 R-«. eommutahle, if not paid, to fuither 
imprisonment for fifteen days, and so allowing an entire term of 
imprisonment for one month, if the fine be not paid. 

Rut inasmuch as the Cazee has been invested with special 
powers, he has full authority under the provisiolTs of Section 2, 
Clau.se 3, Regulation HI. of 1821, to pass a sentence of inqiri- 
sonraent for such an offence not exceeding six months, if the 
penalties authorised in the Regulation above cited api>ear to 
him to be insullieient. 

His sentence coiLsequently was strictly legal, and there is no 
ground whatever for the appeal, which is dismissed. 
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No. 20 OE 1858. 

KALEEPERSAD ROY, appellant. 

VAKEELS OF APPELLANT Mil. R. T. A LLAN, AND BaBOO 
Kisuenstjkha Mookebjea. 


1858. 
Aj)ril 21. 


The petitioner was required by the Magistrate to enter into 
]>enal recognizances, and to give additional securit}', to keep 
tlie peace for one year, and in default was committed to the 
civil jail. 

ttat appeal was preferred to the Sessions Judge, who confirm- 

Boy order oi the Jower Uourt. 

The petitioner now appeals to this Court from the decision 

Appeal from of the Sessions Judge and the following are the recorded 
the tlemioii grounds upon which the apj)cal is preferred. 

decision of the Magistrate is illegal, inasmuch 
firming an decided the case without taking the evidence in snp- 

ordcr of the port of my defence. 

Magistrate, 2nd. It is very improper on the part of the Sessions Judge 
whmjby the pj^gg order to the effect of my furnishing a secui-ity in the 
ro*^uired to^n- maintaining peace and for entering into a 

ter into penal ponal recognizance to the amount of Co.’s Rs. 16,000. 
recognizances 

to tlie amount of 16,000 Es. and give additional security of two sureties of 
8000 Es. each to keep the peace for one year, and in dclault »ras conimitled 
to tlie civil jail, was rejected on the following grounds. 

The Court held that, although the recognizances appeared to be uimsniilly 
heavy, tlio lower Courts having considered it absolutely necessary to bind down 
the petitioner in heavy recognizances and security to keep the peace, they woultl 
not interfere witli the order, inasmuch as the local authoi'itics must be the best 
Judges of the exigency of sucli a measure for tlie preservation of the peace, 
and the ability of the petitioner to pay tlic amount; moreover, that it was not 
necessary, as contended for by the Petitioner’s Pleader, that the parly bound 
should be convicted of some act that would justify resort to such a measui'c; 
that, in taking penal recognizances under Act V. of 1848, consideration only is 
to be had to the condition in life of the party, and the cimmisirmces of the 
ease} that ho need not be, as expressly* stated in the provisions of tlie Act, 
convicted of any specific olfonee; and that the Act is necessarily arbitrary, it 
being left entirely to the discretion of the Magistrate to take rcoogniziincea from 
any party, and to fix tlie amount, wlionever it sliall appear to liim jiist and 
necessary for the maintenance of the peace in his district. 

The t)ourt, while declining to interfere witli the order of the Magistrate, left 
it to him to reduce the amount of rooogiiiisancc, if the petitioner could prove 
to his satisfaction, that it was beyond what ho V'ns able to pay, and the cireum- 
stances of the case admitted of the voduotion, being of opinion, that in all such 
eases the amount fixed should be a rcasonahlo amount, sueli as, when the party 
has been bound over, may be easily realised, .should the recognizanee be for¬ 
feited. 
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3r(l. From the jemadar's report it appears that the riotous 
moil assembled on the part of the eemindar liurdakunt Roy, 
so I cannot be blamed. 

4th. It is evident from the MoortsiflTa roobokaree that he 
and his amlah saw the assemblage. So the lower Court should 
have taken the Moonsiff’s for ascertaining whether the 

assemblage was on my part or on that of Burdakunt. 

Mr. Allan in behalf of the petitioner urges, that the amount 
of the rccogniaanee is arbitrary and excessive, and that, inas¬ 
much as the petitioner cannot pay it, the Magistrate’s order 
consigns him to imprisonment for an ind^min time, and 2ndly 
that the petitioner offered to give evidence in his own defence 
to show, that he had committed no act justifying recourse to 
such a measure, which was refused by the Magistrate, and that 
consequently he has not had a fair trial. 

The amount of the recognizance required from the petitioner 
was 16,000 lls., the amount of the additional security from the 
two sureties 8000 Rs. each. 

It appears from the proceedings that the opposite party, 
Burdakunt Boy Chowdry, has been bound down to keep the 
peace in penal I’ecognizances to the. same amount as that de¬ 
manded from the petitioner. 

When the petitioner appealed from the order of the Magis¬ 
trate to the Sessions Judge, his appeal was rejected by tlie 
Sessions Judge upon the following grounds, which he has 
recorded. 

“ On a consideration of the papers submitted by tbe Magis¬ 
trate, I am of opinion that to secure a continuance of peace in 
that ])ortion of the district within which the estates of the 
appellant lie and his influence extends, it is absolutely necessary 
to bind down the appellant in heavy security and recognizances 
to keep the peace.” 

Under Section 2, Act XXXI of 1841, there was permitted 
to tbe petitioner but one appeal from this order of the Magis¬ 
trate to the Sessions Judge, and that appeal was Jinal. The 
only exception which the law makes is in giving authority to 
this Court to call for the records of any criminal trials of any 
subordinate Court, and to pass upon them such orders as may 
seem fit, hut, agreeably to tbe provision# of Section 5 of the 
Act, tlio Court would only call for such records for the purpose 
of satisfying itself as to the regularity of the proceedings of the 
subordinate Court, and would only alter any sentence it may 
have passed, when those proceedings were found to be illegal or 
irregular. 

In this case, although the recognizances appear to be unusual¬ 
ly heavy, I should he loth to interfere with the order of the 
Magistrate, which was confirmed in appeal, as I think the local 
authorities must be the best judges of the cxigonc}' of such a 
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measure for the preservation of the peace, and the ability of the 
petitioner to pay the amount. 

It is not necessary, as Mr. Allan has argued, that the party 
bound should be convicted of some acty that would justify resort 
to such a measure. 

Under that most wholesome law Act V. of 1848, which 
instantaneously and vigorously enforced would in a great mea¬ 
sure check the gross agragrian outrages, that are a scandal in 
Bengal, in taking penal recognizances, consideration only is to 
be had to the condition in life of the party, and the circum^ 
stances of the case. He need not be, it is expressly stated, con¬ 
victed of any specific offence. 

The law is necessarily arbitrary. It is left entirely to the 
discretion of the Magistrate to take recognizances from any party, 
and to fix the amount, whenever it shall appear to him just and 
necessary for the maintenance of the peace in hia district. 

In this case the period for which the petitioner has been 
bound to keep the peace is one year. There is no ground there¬ 
fore for the apprehension entertained by his counsel of continu¬ 
ous imprisonment. 

While therefore I decline for the reasons above stated to 
interfere with the order of the lower Court, 1 would, with refer¬ 
ence to the unusual amount of the recognizance, leave it to the 
Magistrate to reduce that amount, if the petitioner can prove 
to his satisfaction, that it is beyond what he is able to pay, and 
the circumstances of the case admit of the reduction. 

In all such cases the amount fixed should be a reasonable 
amount, such as, when the party has been bound over, may be 
easily realized, should the recognizance be forfeited. 
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Pbesent: 

D. I. MONEY, Ebq., Judge. 


Case No. 22 op 1858. 

SHEIKH RUHUMUTOOLLAH;, PETiTioifTEB 
Vakeel op petitioneb, Mb. R. NORRIS. 

The pleas recorded in this case do not form sufficient ground 
for interference with the orders of the lower Courts. 

Mr. Norris has urged in behalf of the prisoner, Ist, that the 
evidence is legally insufficient, and 2ndly, that until Haradhun 
from whom the prisoner bought the cloth is examined, the pri¬ 
soner cannot be convicted of having possession of the property 
with a guilty knowledge. 

The prisoner has had the advantage of an appeal to the Ses¬ 
sions Judge, whose decision under the law is final. This Court 
would only interfere upon the prisoner’s pleader showing any 
thing irregular in the proceedings of the lower Cour t. 

It would have been more satisfactory, if Haradhun could have 
been examined, but he has absconded. 

It is admitted that the stolen property was found in the 
pnssession of the prisoner. This being so, the law presumes 
guilty knowledge on his part, and it is for him to rebut the 
presumption. He has not done so. On the contrary the tenor of 
his defence, and the evidence on the record, are such as to justify 
the conviction of the prisoner on the count charged. Under 
these circumstances, I reject the appeal. 
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PbEBENT : 

I"). T. MONEY, Officiating J-udge. 


GOVERNMENT 


Assam, 


versus 

NORO TAIK. 


1858. 

April 28. 
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Cjitme Chatiobb-. —Alfriiy with murder of Kanoo and wound¬ 
ing of Jumiroodeeii and Jugo at Takimori on the 27th of 
January, 1857. 

Committing Officer.—Captain W. Agnew, Magistrate of 
Gowalpariih. 

Tried before Major J. Butler, Deputy Commissioner of As¬ 
sam, on tiie 6th November, 1857. 

Jdemarka hy the Deputg Commissioner .—The Jury and Ma¬ 
gistrate* find the prisoner guilty in taking an active part in the 
affray, in which I concur. 

In case No. 37 tried this day, the prisoner is proved by ten 
wltne.sses to have been present at the afii’ay arid to have taken 
an active part therein. Four witnesses in this trial identify 
the prisoner to have been the person as above stated, who took 
an active part in the affray in using a spear and lattee and 
wounding Jumiroodeen and Jugo. 1 therefore sentence him to 
seven years’ imprisonment with labor in irons. 


* Remarks by the Jilagisirate of Qoafyarah .—The prisoner’s complicity 
in the nffray in which lietookamost proininenl. part is fully proved by tlie 
witnesses for the prosecution, who named liirn throughout as one of the cliicf 
actors in the oulriigc. lie denies the charge, alhging that he whs not in 
the service ofthoBohorbiind7.eriiindarnt the time tlio occurrence took place, 
and that lie first hoard of it when at the house of liis relative Noci’chand 


cord of the at Komlajhor, to prove which he cited Neerchand, Oooh, Partunia, Kul- 
former trial, too, Gora and Shanti, all of whom, with the exception of tlie two last, 
being satisfied who were not forthcoming, were examined, but far from supporting tlio 
simply with prisoner’s defence, slated he himself gave thorn the first iiitiiiialion they 
the identifica- got of the affair, and tliat ho told thorn he liad left Madoor-giiugc cutchci- 
tion of the ry for fear ho sliould get into a scr'ape on account of the business, and 
prisoner by they further allege tliat the prisoner was in Bohorbnnd zemindar’s service 
some of the when the outrage was comgiitled ; before the Jury the prisoner declined to 
witnesses, who examine these witnesses, who ho urged must liave been tampered with, 
had been pre- citing some others to prove that he was in the Turiah zemindar’s service 
vioiisly ex- at the time alluded to, I did not consider it necessary to delay the trial for 
amiiicd j tliat these witnesses, because, even allowing llmt they had made good the point 
the evidence taken up in defence, the conclusion the prisoner wished to be drawn 
to tlie facts therefrom would not have followed, for he might very well have been in 
of the case service at Tariah, and still have taken part on the side of his old mistress 
should have in her attack on her neighbour and hereditary enemy, the Burwuh. 
been ttHken The Jury find the prisoner guilty, and fully concuiriiig with thorn in 
tie novo in their verdict, I beg to recommend that he be sentenced to seven years’ 
the presence imprisonmeui with labor and irons in the zillah jail. 
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Resolution of the Nizamut Adawlut. —(Present: Mr. D. I. 
Money.) No. 251, dated the 21st April, 1858. 

The appeal of the prisoner has been conducted by his pleader, 
Tlsihoo Sreenath Doss. He has taken up two grounds of objec¬ 
tion to the trial and sentence of the lower Court, Ist, that the 
Deputy Commissioner depended on evidence recorded on a for¬ 
mer trial, in which another prisoner had been convicted, and 
tliat only four of the witnesses, who had deposed on that trial, 
were examined as to the identification of the prisoner before the 
Court, and 2ndly, that certain witnesses named by the prisoner 
were not examined in his defence. 

It has been urged by the prisoner’s pleader that on both 
these grounds the prisoner has not had a fair trial and that the 
proceedings of the lower Court should be quashed, and he cites 
as a ])reeedent the decision of this Court of the 9th December, 
1835, in the case of Dhora and others, Select Heports, Volume 
V, page 17. 

On examining the evidence for the prosecution it appears to 
the Court to be clearly open to the objection urged. Tlie mere 
fact of identific.ation is not sufficient. The Court concur in the 
opinion expressed by tl)e Nizamut Adawlut in the case above 
cited, and think that the evidence to the facts of the case 
should have been taken down de novo in the presence of the 
])risoner, and that it is not sufficient to proceed upon the record of 
the former trial, being satisfied simply with the identification 
of the prisoner by some of the witnesses who had been previous¬ 
ly examined. 

If the Deputy Commissioner did not think it necessary to 
take the evidence de novo of all the witnesses, who had been 
previously examined as to the facts of the case, the witnesses 
who were called should have been questioned regarding the evi¬ 
dence they had formerly given. It should have been read to 
them in the presence of the prisoner, who should have had an 
opportunity of cross-examining them upon it. 

The witnesses named by the prisoner in his defence should 
also have been summoned and examined. The omission to take 
their evidence made it almost an ex parte case for the prose¬ 
cution. 

In the former trial, moreover, it was •stated by some of the 
witnesses for the defence, that Noro Pyke was dead. Were there 
two individuals of the same name P This point also should 
have been cleared up. 

Under these circumstances the proceedings of the lower Court 
are quashed, and they will be directed to proceed to the trial of 
the prisoner de novo ; taking such evidence for the prosecution 
and lor the defence, as they may, with reference to the above 
remarks, consider necessary, and the ends of justice may 
require. 


1858. 


April 29. 

Case of 
Nouo Paik. 

of tlie pri¬ 
soner ; further 
that if the 
Deputy CoTu- 
inissionor did 
not think it 
necessary to 
lake the evi¬ 
dence de novo 
of all the wit¬ 
nesses, who 
had been pre¬ 
viously ex¬ 
amined as to 
the facts of 
the case, the 
witnesses who 
were called 
should have 
been question¬ 
ed regarding 
the evidenoe 
they had form¬ 
erly given, and 
it should have 
been read to 
them in the 
presence of the 
prisoner, who 
should have 
had an oppor¬ 
tunity of cross- 
examining 
them upon it; 
and lastly that 
the witnesses 
named by the 
prisoner in 
his defence 
should liave 
been summon¬ 
ed and ex¬ 
amined. 



144 CASES IN THE NIZAMUT ADAWLUT. 


Pbesent; 

B. I. MONEY, Esq., Officiating Judge. 

No. 26 or 1858. 

MOHKEMCHUNDER CHUCKERBUTTEE, petitioner, 
Vakeels of petitioner, Baboos ASHOO l'OSH CHAT- 
East Burd- TERJEA, BANEEMADHUB BANERJEA, and SREE- 
NATH SEIN. 

The petitioner was sentenced by the Magistrate to six 
months’ imprisonment and to pay a fine of 100 Rs. or in de¬ 
fault to labor, on being found guilty of extorting money from 
Eshenchunder Bose on the pretence that he had procured his 
acquittal. 

The particulars of the case will be gathered from the follow¬ 
ing decision given by the Magistrate, and the order of the Ses¬ 
sions Judge, confirming it in appeal. 

Decision of Mr. Lawford, Magistrate of E. Burdwan. 

“ A short time ago 1 received an anonymous letter stating 
that a mohurrir in my Court, named Moheem, was in the habit 
of taking money from people attending my Court, on the 
pretence that he could get their cases favorably decided for 
them. 

“ It was not the first time I had heard of it and as some in¬ 
stances were given, in which he had taken money I determined 
on enquiry into the matter. 

“ I accordingly directed my serishtadar to ascertain from Eshen 
Bose, who it was stated had paid money to Moheem, whether 
he had really given him any money. 

“ Eshen Bose informed the serishtadar that he had paid Es. 
24 to Moheem and that he was quite willing to tell me. 

“My serishtadar likewise informed me that Eshen had told 
him that my nazir’s palki bearers were present at the time the 
money was given. 

“ On hearing this I directed my serishtadar to bring Eshen 
and the palki bearers to me. 

“ Eshen made his appearance in my cutcherry last Tuesday 
(2nd March,) week but owing to press of business on that day 
1 was unable to examine him. 

“ The next day I sent for him wlion I found he had gone 
home. I accordinglr directed my serishtadar to send for him 
again which he did, he did not come, however, this time and he 
did jiot appear until Saturijay after the Darogah had sent for 
him. 

“ The serishtadar allowed him to go and get his food, but on 
my arrival in cutcherry he was no where to be found and 1 did 
not get hold of him till the evening. 
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“ During this interval Moheem or his friends had persuaded 
him to deny having given the money and when brought before 
me he stated that he had never paid any money to Moheem. 

“ I therefore took his defence insteaid of making him a wit¬ 
ness in the case as I had originally intended. 

“ I consider the charge of extorting money from Eshen Bose 
fully proved against Moheem. 

“ The palld bearers whose evidence I see no reason to distrust, 
say that on the evening I aequitted Eshen Bose of the charge 
brought against him by Mr. Lodge, Moheem left my cutcherry 
while I was writing out my decision and told Eshen that he 
had gained his case for him and that he must pay him some 
money, on which Eshen took some money from his side and 
paid it to Moheem, the fact of his receiving the money is fur¬ 
ther proved by the evidence of the serishtadar who deposes that 
Eshen when asked voluntarily told him that he had paid Mo¬ 
heem the money. 

“ Moheem, in his defence, attempts to make out that the 
serishtadar has quarrelled with him and that he has got up this 
case against him, he has failed to prove the existence of a quar¬ 
rel, and the serishtadar could therefore have had no possible jeet tiT a cri- 
motive for bringing such a charge and it is to the last degree minal prosecu- 
incredible that a man of his education and position would have 
come forward and perjured himself to get a person in Moheem’s receiver, 
position punished. 

“ The evidence of the palki bearers and the serishtadar is of 
course equally strong against Eshen. Eshen brings evidence 
to prove that the serishtadar sent to him at his house to come 
into Burdwan and that he told him some post at the library 
was vacant, but it is not very apparent what he wishes to prove 
by this. 

“ The taking of the money by amlah in mofussil Courts is an 
abuse so universally practised, and so seldom brought to light, 
that I am determined to punish severely any person in my Court 
whom I can detect offending in this way, for not only are the 
poor robbed and thereby deterred from seeking redress in our 
Courts, but the Courts themselves and those who preside in them 
are brought into disrepute. 

“ I find Moheem guilty of extorting money from Eshen Bose 
on the pretence that he had procui’ed his acquittal, and 1 
sentence him to six months’ imprisonment and to pay a fine of 
one hundred Rupees within five days, and in default to labor; 
and 1 find Eshen guilty of giving a bribe to Moheem, but as I 
consider the party who gives not nearly so culpable as he who 
takes, I sentence Eshen to three mouths’ imprisonment and to 
pay a fine of thirty Rupees within five days, and in default to 
labor. 

“ Moheem is dismissed from employment.” 
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Decision of Mr. E,eed, the S. J. of E. 

“ Molieemchttnder Chatterjea, defendant, appellant, appeals 
against the order of the Magistrate sentencing him to six 
months’ imprisonment and to pay a fine of lis. 100 or to labor 
during the period of imprisonment. The circumstances of this 
case are fully detailed in the Magistrate’s judgment in it. The 
circumstance of the bribe having been given by the prisoner, 
Eshenchunder Bose (who has also been convicted) to the other 
prisoner Moheemchuudor Chatterjea, has been proved by two 
witnesses who witnessed the transaction and it has further been 
proved by the deposition of the serishtadar of the Magistrate’s 
Court, that the defendant Eshenchunder admitted before him 
that he had in reality given the bribe to Moheemchuuder and 
that he was prepared to say so before the Magistrate, and it 
appears also that he really appeared in the Magistrate’s Court 
for the purpose of deposing to that effect, but the Magistrate 
was unable to attend to him on that day, and that when after 
considerable difficulty he was again made to appear after a lapse 
of eight days he having in the interim disappeared from the 
station, he denied having given the bribe. 1 see no reason to 
interfere with the order passed by the Magistrate in this case, 
and therefore dismiss this appeal as well as that preferred by 
the prisoner Eshenchunder Bose in appeal, case No. 10.” 

The petitioner now comes up to this Court upon two grounds, 
which have been argued in his behalf by his pleader. 1st that, if 
the Magistrate proceeded under the provisions of Section 9 Be- 
gulation XlIJ. of 1793, Eshenclmner Bose who gave the bribe 
should have been put upon oath, and security taken from him to 
prosecute the charge. 2ndly, that il' the Magistrate proceeded 
under llegulation XXXII. of 1852, he was bound by its pro¬ 
visions, Sections 2 and 3, to obtain the sanction of the Court to 
which ho was immediately subordinate, and he was prohibited in 
such a case from acting as Judge. 

I’he Government pleader Baboo Sumboonath Pundit opposed 
these pleas upon general grounds and maintained that the Ma¬ 
gistrate had authority to act in such eases under the provisions 
of Act II. of 1836. 

There is great weight, I think in the objections urged by the 
prisoner’s pleader. • 

The proceedings of the Magistrate could not have been con¬ 
ducted under Regulation Xlll. of 1798, inasmuch as the per¬ 
son from whom the money was extorted, Eshenchunder Bose, 
was converted at once from a witness to a defendant, when he 
denied all knowledge of the t^nsaction. 

The case therefore must have been tried under Act XXXII. 
of 1852. 

The Act cited by the Government pleader does not apply. It 
has relation to other offences, affecting the public. 
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As there is nothing on the record to show that the Magis¬ 
trate obtained tl»e sanction of the Court to which he was 
immediately subordinate under the provisions of Act XXXIl. 
of 1852, and as he was not competent under those provisions 
to act as Judge in the prosecution he had instituted, his 
proceedings were illegal. 1 therefore reverse the orders of 
the lower Courts, and direct the Sessions Judge to instruct the 
Magisti'ate to proceed according to law. The attention of the 
Magistrate will at the same time be called to Construction No. 
757, whereby Courts of Justice are prohibited from calling upon 
a person to give evidence on oath touching a bribe alleged to 
have been administered by himself, as the delivering of a bribe 
is a criminal act, and renders the person delivering it subject to 
a criminal prosecution as well as the receiver. 


No. 33 OF 1858. 

ESHENCHUNDEE BOSE, petitioneb. Vakeel of peti¬ 
tionee, Baboo SliEENATH SEIN. 

Order of lower Court reversed with reference to this ai>peal 
by tbe decision passed in appeal No. 2C. 


1868. 
April 29. 
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PjlESEXT : 

1). J. MONEY, Esq., Officiating Judge. 

No. 3 or 1858. 

KAMKISSEN DOSS, awd ornEiia, petitioneiis. 
Vakeel op petitioneu, Mb. J. W. B. MONEY. 

April 30. This is a pt'tition praying the Court to place again u]>on 

the tile an appeal from a sentence ])a8sed hy Mr. Littledale, 

The pelition-Officiating Sessions Judge of Shahabad, as Commissioner 

ers prayed the XIV. of 1857, in a case tried by bim under Act 

(. oiirt to place •' 

again upon the file an appeal from a sentence passed by Mr. Littledale, 
Olficinthig Sessions Judge of Shahabad, which had been struck otf upon the 
Court’s ascertaining that the case had been tried by tJiat officer as Commissioner 
under Act XIV. of 1857, and to send for tlie record and proceedings of tlio 
case. The petition was rejected on the following grounds. The Court found 
that Mr. Littledale had been appointed (.'oinmissioner under Section 7, Act 
XIV. of 1857, and had tried and sentenced the petitioners under the provisions 
of Act XVI. of 1857, that his appointment ns Commissioner w'as recorded in 
the Government Gazette on the 27th Juno, 1857, tliat martial law was pro¬ 
claimed in Shahabad on the 30th July, 1857, and the offence, of which the 
petitioners had been convicted was committed on the 15th August, 1857. 

It was held by the Court that, in the issuing of a commission under Clause 1, 

Section 3, Act XI. of 1857, it was provided, that a day should be specified in 
tlio commission, offences committed after which should be tried by that com¬ 
mission, but that there is no such provision, ns contended by the petitioners’ 
counsel, in the commission authorised to be issued under Section 7, Act XIV. of 
1857. 

It was held also, that the offbnee, of which the petitioners were found guilty, 
being affray with homicide, clearly came not only within tlie general category of 
heinous offences cognizable by the ordinary tribunals, but within the category 
of offences mentioned in Section 2, Act XIV. of 1857, within which are specially 
included “ all crimes against person or property attended with great personal 
violence. 

It was also held, that the question, whether the offence, of which the peti¬ 
tioners were found guilty under this Act, was a less offence than that of which 
under its provisions they could have been convielod, was not a question for the 
iNizamut Adawlut, to which the Commissioner’s Court was not subordinate and 
by the law there was no appeal, to determine, and to send in any case, in which 
such objection may be urged, for the record, in order to see, if the Conimissioner 
had transgressed his powers under the Act, would be an interference with the 
discretion, which the law for express pui-fjoscs has expressly given him, and would 
open the way indirectly for an appeal, which the law had directly prohibited. 

The Court further ruled, that under Section 3, Act XVI. of 1857, Mr. Little¬ 
dale had the option to try the case either as Commissioner or as Sessions Judge, 
and that it possibly was the intention of the Government, as in their Circular 
No. 1792 of the 16th August, 1867, it was shown to bo their tvish, that all cases 
arising out of or connected with the disturbed state of the country should be 
tried by CommisBioners under the Act, and all other cases in ordinary course by 
the Sessions Judges, but that this was not di|tiuctly defined in the Act itself, 
and that these in^ructions had reference to districts in which martial law had 
not been proclaimed, as it was in Shahabad, where the ordinary functions of 
the Judge were suspended by its proclamation. 


Shahabad. 

1858. 
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XVI. of 1857, and to send for the record and proceedings of the 
case. 

The appeal was struck off by this Court upon its ascertaining 
that Mr. Littledale had tried the case, as Commissioner^ the 
sentence passed by him in that capacity being final, and the 
Court held by him under the commission not being subordi¬ 
nate to the Sudder. 

Tlie petitioner’s counsel, Mr. Money, has urged that each of 
the Acts, viz. XI. XIV. ai\d XVI. of ,1857, investing the judi¬ 
cial authorities in the trial of certain cases with una])pealablo 
powers, depends upon certain preliminary conditions, which are 
not fulfilled in the case of the petitioners, and that they are 
therefore entitled to the right of appeal to this Court, that re¬ 
garding the under which thepetitioners were tried and 

convicted by Mr. Littledale, it is specially provided by Clause 1, 
Section 3, Act XI. that it shall be issued after a date to be 
specified in the commission, and, unless that date is known, it 
cannot be ascertained whether the oljTence was committed 
before or after that date, and consequently whether the trial 
was conducted by him under the powers strictly vested by the 
commission or in the ordinary course as Sessions Judge, that 
unless the record of tlie ease is called for and examined it can¬ 
not be seen whether the petitioner’s right of appeal has been 
taken away or not, or whether Mr. Littledale has prevented 
the sentence he has passed from being reviewed on appeal to 
this Court by alleging that he tried the case as Commissioner 
when he tried it or should have tried it as Sessions Judge. 
That the Acts referred to are highly penal Acts, and should 
not be extended further than the peculiar circumstances of the 
times and the safety of the country require, and that there is in 
this Court, as the highest appellate Court, a supervisory power, 
which can be and should be exercised in examining convictions 
purporting to be made under the ])rovisions of those Acts, in 
order to ascertain, before an appeal be rejected, whether the 
convictions come within their purview and intent, and whether 
the Judge at the time actually possessed the power to try the 
case ns a Commissioner under them, that his own ipse dixit 
cannot be accepted by the Court, and lastly that besides odences 
against the State the only offences that can be tried under them 
are '^heinous off'ences'"^ which are defined in Section 2, Act XVI. 
of 1857, under which Act Mr. Littledale states his sentence 
was passed, and that the offence of which the petitioners were 
guilty amounted only to a village-squabble attended with acci¬ 
dental homicide, and could not be included in the heinous 
offences defined in that Section. 

Mr. Littledale the Officiating Sessions Judge of Shahabad 
was appointed Commissioner under Section 7, Act XIV^. of 
1857, and tried and sentenced the petitioners under the provi- 
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sions of Act XVI. of 1857. His appointment as Commissioner 
under this Act was recorded in the Government Gazette on the 
27th June, 1857, martial law was proclaimed in Shahabad on 
the 80th July, 1857, and the offence was committed on the 
15th August, 1857. 

Section 7, Act XIV. of 1857, authorized the issuing of a com¬ 
mission for the trial of any person charged with having commit¬ 
ted any offence punishable by Sections 1 and 2 of Act XI. of 
1857, or by Act XIV. or any other crime against the State, or 
murder, arson, robbery, or other heinous crime against person 
or property. 

Clause I, Section 3, Act XL of 1857, authorized the issuing 
of a commission for the trial of persons charg(3d with certain 
offences in proclaimed district. In the issuing of such a 
commission, it is provided that a day shall be specilied in tlie 
commission, offences committed after which slmll be tried by 
that commission. There is, however, in the commission autho¬ 
rized to be issued under Section 7, Act XIV. of 1857, no such 
provision as to date, and the learned courjsel’s remarks directed 
to this part of his arguments do not apply. 

'J'he petitioners were found guilty of affray with homicide. 
This offence clearly comes not only within the general category 
of heinous offences cognizable by the ordinary tribunals, but 
within the category of offences mentioned in Section 2, Act XVI. 
of 1857, within which are specially included “ all crimes against 
person or property attended with great personal violence.” 

The provisions of this Act are unquestionably of a highly 
penal nature. The jurisdiction of the commission extends to 
a charge of knowingly receiving property obtained by liurglary 
and a sentence of death might be passed upon a person convict¬ 
ed of a very violent assault. 

But whether the offence, of which the petitioners were found 
guilty under this Act, was less than the offence of which under 
its provisions they could have been convicted, it is not for this 
Court, to which the Commissioner’s Court was not subordinate, 
and by the law there is no appeal, to deterrnino. 

This would depend upon the evidence in the case, and as 
there is no appeal to the Court, would be a matter for reference 
to the Government. 

To send, in any case in w'hich such objections may be urged, 
for the record, in order to see, if the Commissioner has trans¬ 
gressed his powers under the Act, would be, in my opinion, an 
interference with the discretion which the law for exiiress pur¬ 
poses has expressly given him, and would open the way indirect¬ 
ly for an appeal which the law has directly prohibited. 

It is true, as remarked * by the petitioners’ counsel, that 
Mr. Littledale had the option under Section 3, Act XVI. 
of 1857, to try the case either as Commissioner or as 
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Sessions Juclge; and that it possibly was the intention of 1858. 

the Goveroment, as in their Circular No. 1792 of the 15th-:- 

Au^st 1857 it was sliown to be their that all cases 

arising out of or connected with the disturbed state of the coun¬ 
try should be tried by Commissioners utuler the Act, and all 
other cases in ordinary course by the Sessions Judges ; but this 
is not distinctly defined in the Act itself, though the alternative 
was provided, and these instructions had reference to districts, 
in wliicli martial law had not been proclaimed, as it was in 
Shahabad, to which the operation of Act XVI. had been ex¬ 
tended. In Shahabad the ordinary functions of the Judge 
wt're suspended by the proclamation of the martial law. 

The application is rejected. 


Pun SENT : 

D. I. MONEY, Esq., Officiating Judge. 

No. 35 OF 1858. 

GOVEllNMEN'f Pjbtitioneh 
versus 

KAMRUTrUN ROY, opposite paety. 

Yakfel of petitionee, Bahoo UAMAPERSAUD ROY. 

Vakeels of the opposite paiity, Mr. R. T. ALLAN Jessorc 

AND Baboo KISlIENKISllORE GllOSE. 

This is an application for a review of judgment in the .sum- 

mary appeal of Rainruttuu Hoy, decided by this Court on the AT,..;rqn 

31st December, 1857. ^ 

Baboo Ki^henki8horc Ghose in behalf of Ramruttun Roy, in On an appli- 

whosc favor the judgment had been given, objected to the 

review being heard upon two grounds. 1st, that there was no 

^ ’ moiit 1)1 tlie 

summiiry apponl of Eamruttun Roy, decided on tl)e Slst December, 1857, tlio 
Court overruled the plea, tliat tlio objection to the admiesion of the review 
asked for could not bo hoard on the part of RamruUtm iioy, inasmuch us he 
never appeared in the original case in tlio lower Court, and his a])peal should 
never liave been allowed, upon the gi ouiid that the application was for a review 
in a case in which Ramruttun was one of the parlies represented^ and the judg- 
nient had been given in his favor. 

The application for a review w'bs rejected on the ground, that the order 
reversed by the Court in appeal, wis not, as contended for by the petitioner’.s 
pleader, a mere intcrlocutary order, such ns is generallg passed in tlie course 
of a case, and is material to its progress^ but a sentence of a Court in a criminal 
trial inflicting a penalty attached by the law to an offence of Which the doi'endant 
had been held to bo guilty. 

It was held, that in such cases, whenever a competent Court, upon what appear 
to it at the time to be just grounds, affords relief to a defendant from the inflic¬ 
tion of a punishment alfooting his person or his property, the prosecutor would 
not be entitled to the right of appeal against such an order, and tl)at upon 
the same principle an application for a review of judgment on ti>e part of a pro- 
secuUrr in any case iu vvliicli tlio Court had grunted such relief would not be 
admitted. 
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Rule or Regulation, atlraitting a review of judgment in a criini- 
■ nal trial. 2nd, that if a review could be granted, more than 
three months had elapsed since the decision was passed, and. 
the application being ont of time should be rejected. 

Upon the first point it was urged by Baboo Kishenkishoro 
Ghose, who was followed by Mr. Allan,that applications in behalf 

prisoners for a review of judgment may sometimes have 
been heard^ but that there was no precedent to shew that, 
from 1793 up to the present period any application for a review 
of judgment on the part of a plaintiff or prosecutor, in a case in 
which the defendant had been acquitted^ had ever been granted. 

The opinion of Mr. Sconce in the case* decided by Messrs. 
Loch and Bayley on the 4th November, 1857, was cited in sup¬ 
port of the argument that ap[)lications for a review of judgment 
in criminal trials w^ere not admissible. 

Baboo Ramapersaud Roy for the Government maintained, 
that the objection to the admission of tlie review asked for could 
not be heard on the part of Hamruttun Roy, inasmuch as he 
never appeared in the original case, and his appeal should never 
have been allowed. 

The Court overruled the plea upon the ground, that this was 
an application for a review in a case in which Hamruttun Roy 
was one of the parties represented, and the judgment had been 
given in his favor. 

Baboo Ramapersaud Roy then proceeded to argue that ap[)lica- 
tions for a review of judgment in a criminal trial had been 
granted by the Nizamut Adawlut, citing authorities, and that 
the principle of admitting reviews had been recognized by the 
resolutions passed by the Judges on the 25th July, 1851, and 
28th July 1854. See page 6G, rules of practice. He admitted 
that they were preferred by prisoners who had been convict<,‘d 
and sentenced, and that no application could be heard on the 
part of a prosecutor in any case in which a prisoner had been 
acquitted. He drew, however, a distinction between a seii- 
tence of acquittal and an interlocutory order from which 
a defendant, as in the case before the Court, might obtain relief 
quoad his person or his property, and urged that the o[)posite 
party had failed to show any law interdicting an ap[)eal in such 
cases on the part of a iirosecutor. 

Upon the second point he maintained, that there was no law 
whatever as to time, and cited a case in which the Court re¬ 
ceived an application for a review after the lapse of three 
months; that, as there was no positive law, the question of time 


* “ Besides I very much doubt if any decision of tlic Nizamut Adawlut 
can be reviewed. There is I believe mo legal authority for this course, un¬ 
doubtedly a criminal conviction ana sentence imposed by the Nizamut 
Adawlut cannot be reviewed, and by analogy, I rather think the same 
principle applies to all orders of the Court.” 
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could not arise in a criminal trial; that it was left to the dis¬ 
cretion of the Coui t, in which was vested an inherent power ' 
in all such cases. He argued, however, that if, by analogy with 
civil precedure, it was necessary to file an application witliin 
three months, he could show good cause for the default; that 
the decision, of which a review was sought, was passed on the 
31st December, 1857 ; that the Magistrate submitted a refer¬ 
ence upon certain legal points, which were determined by the 
Court on the 6th March, 1858 ; that in making the reference 
the Government came forward in another but legitimate way 
before the Court; and that it was only when the determination 
of the legal points referred was unfavorable to the Government, 
they could prefer the application for review, which they did on 
the 13th April. 

After attentively considering all the arguments that have 
been addressed to the Court on either side, the question which, 
I think, should first be determined is, whether an application 
on the part of the prosecutor for a review of judgment can be 
admitted in a case in which a defendant has obtained relief 
eitlier as to his person or his propei-ty by an order of the Court. 
It is granted that no such apiilication would be admissible in the 
case of acquittal of a prisoner. It would be contrary to law and 
contrary to justice. There is no appeal from a sentence of acquit¬ 
tal, and an application for the review of such a sentence would of 
course be rejected. Can the order i)assedby the Court inthe present 
case be considered as coming within the same category of cases, 
and therefore bound by the same restrictions ? 1 cannot ad¬ 

mit the distinction attempted to be drawn by Baboo Ramaper- 
saud Hoy as to the nature of the order which was reversed by this 
Court in appeal. It was not a mere interlocutory order such 
as is generally passed in the course of a case, and is material to 
its progress, but a sentence of a Court in a criminal trial inflict¬ 
ing a penalty attached by the law to an offence of which the 
defendant had been held to be guilty. 

In such cases, whenever a competent Court, upon what appear 
to it at the time to be just grounds, affords relief to a defendant 
from the infliction of a punishment affecting his person or his 
property, the prosecutor is not, I think, entitled to the right 
of appeal against such an order. * 

I am not aware of any law or precedent that authorizes such 
a course. Upon the same principle an application for a review 
of judgment on the part of z. prosecutor^ in any case in which 
the Court has granted such relief, would not be admitted. Under 
this view of the question however much personally I might have 
wished to hear the case re-opened and argued on its merits (the 
judgment, of which a review is asked, having been given ex parte 
upon the record, as produced before the Court,) the application 
must be rejected. It is not necessary therefore for the Court 
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1858. to detormine the other points that have been argued. I need 
only offer two remarks,—the first is, that when the case came 
before me in appeal it was open to the Government pleader to 
obtain leave to appear, and take steps to defend it; the next is, 
that the reversal of tlie order of the lower Court does not pre¬ 
vent that Court from adopting all legal measures it may 
consider necessary in the prosecution of the case in which that 
order was reversed. 




i{, E G U L A 11 CASES. 


JVIA^ 

isns. 


YOT.. Yirr. 




CASES IN THE NIZAMUT ABAWLUT. l5f 


REGULAR CASES, 

May, 1851. 


Peesent ; 

D, I. MONEY, Esq., Officiating Judge, 


GOVERNMENT and KALACHAND HALDAR 

versus 

NUROTTOM DALAL (No. 1) and RAMRUTTUN HAL- 
DAR ALIAS GENDOO HALDAR (No. 2.) 

Ckime Chaeoed. —Wilful murder of Shumbhoo Chunder 
Hiildur by wounding him on the 3rd of January, 1858 or 20th 
of Poos, 12G4, B. S. from the effects of which he died on the 5th 
of January, 1858 or 22nd Poos, 1264i, B. S. 


JesBorot 

1858. 

May 7. 
Case of 


Committing Officer.—Mr. E. W. Molony, Magistrate of Nueottom 
Jessore. HajjAE 

Tried before Mr. W. S. Seton-Karr, Officiating Sessions another. 
Judge of Jessore, on the I7th March, 1858. Sessions 

Memarhs hg the Officiating Sessions Judge .—The deceased, judge convict- 
Shumbhoo Haidar, was in the habit during the cold season of ed the prison- 
sleeping in a house which he had erected in a garden at some fi*"® of wilful 
little distance from his own house where the rest of his family “'order ant 
resided. He dealt in molasses and had his workshop where to be 

he slept. On the night in question he was sleeping in the sentenced to 
verandah of the house, which was in a garden and not very near suffer death, 
another house, when he was attacked by some person or persons Court ac- 
and hacked about the face, head and neck in a most savage 
manner, from tlie effects of which he died almost immediately gyi- 

011 his arrival at the station. The alarm being given on the donee, for rea- 
night of the murder by two men-servants of the deceased, who sons stated in 
were sleeping in the same verandah as their master, the chow- 
kedar and other villagers came up, notice was immediately given goji. 

to the thanah, which was not far distant: the darogah came to yiction, and 
the spot, the deposition of the wounded man was then and giving them 
there taken, and on that deposition the two prisoners were the benefit of 
apprehended before the dawn of day. doubt. 

These facts admit of no question. The deceased was be¬ 
tween GO and 70 jears of age. The prisoner No. 2 is his ne¬ 
phew. The other prisoner is not related to him the deceased. 

The question obviously is, whether the wounds of which the 
man indisputably died, were inflicted by the two prisoners or 
by some other unknown persons. The main evidence for the 
lu’osecution consists of the depositions of the two servants 
X 2 
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alluded to, witnesses Nos. 1 and 2, of the deposition of tlie do« 
ceased taken before the darogah and again before the Assistant 
Magistrate; and of the testimony of the neighbours, witnesses 
Nos. 3 to 7. The first two witnesses depose that on the night 
in question they were sleeping in the same verandah as the 
deceased, on whose datc>plantatioii or sugar-balcery they are 
severally employed during the cold season : that being awoke by 
the noise of some party struggling, they looked up, and dis¬ 
tinctly saw the prisoner No. 1 hacking at the deceased, while 
the prisoner No. 2 was pressing him down on the breast -. that 
the moonlight enabled them clearly to see the faces of the tw'o 
assailants: tlmt they, witnesses, ran off and alarmed the neigh¬ 
bourhood, and that they knew of a quarrel which the deeeaseil 
had with the prisoner No. 1 about some thatching grass. 
These depositions tally in all essential i)artieulars. They were 
given with great clearness and consistency, and that of witness 
No. 2, a lad of twelve or thirteen years old, and of remarkable 
intelligence and quickness, was closely tested by cross-examina¬ 
tion and is well wortliy of the deepest attention. 

When the darogah arrived and the deceased who was at first 
speechless has been restoi'ed to consciousness was examined, he 
at once ineivtionod the names of the two prisoners, adding that 
he thought there was a third named Shooklaul, (brother of tlic 
l)Tisoner No. 2 and nephew to deceased} but vvliom lie did not 
recognize with the same certainty. The witnesses Nos. 3 to 7 
inclusive corroborate the above story, but they saw no person 
and do not recognize any one. The ehowkedar witness No. 3 
declares that he saw two men running away at some distance 
whom lie could not recognize. Witness No. 4) declares tliat 
the deceased mentioned four riuincR, or the name.? of Shooklaul 
and Bholanath, both his nephews in addition to those of tho 
prisoners. Witness No. 6 .says, the same witness No. 4 admits 
he had some suits with the prisoner No. 1 which cndctl in no¬ 
thing. There is no explanation of tho addition of the two 
names by some of these witne.ssos. The two principal witnesses 
speak to the two prisoners and to no one else. 'J’hc deceased 
at most only mentioned a third name and that with hesitation. 
But the two additional names are those of the Urothers of pri¬ 
soner No. 2, and there is evidently some bad feeling in tho 
village. 

A slight discrepancy in the evidence of the above witnesses 
as to where Jena the first witness was after the murder is not 
wmrth very much. But Jena himself declares, that he men¬ 
tioned at once the names of the prisoners. The other witnes8e.s 
say, they h4ard thetn jdrst ^rom tho deceased. Considering a 
scene of confusion a$ must have ensued, I do not lay very much 
stress on these varying statements. 

The reason for the murder as given by the prosecutor, who 
is the sou of the deceased, is a quarrel about the thatching 
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jS^vass witli prisoner No. 1, and about a date-jjarden with tho 
iieplicw prisoner No. 2, and it is iiisinuMted by the proseeuttir 
and by the witnesses Nos. 4 and 5, that the prisoner No. 1 ha.s 
an intrigue with one rearimoni, the widow of a brother of the 
deceased. 

When the deceased who was sent to the Sadder Station with 
all practicable despatch, was brought before the Assistatvt Ma¬ 
gistrate, the Magistrate being out in the district, he was in the 
last stage jireceding dissolution, lie uttered the name of pri¬ 
soner No. 1, wnth clearness before witnesses Nos. 12 and 111 
who are quite unconnected with the case, and who declare that 
the second name uttered by him was unintelligible, but that- 
vvitness No. 11, who had accompanied the decea.sed from 11n* 
village interpreted it, or w'ished it to be understood as that of 
iiholanaih. No reliance can be placed on this interi)retation. 
It is at variance with the evidence of the first and princii)al 
witnesses and with tho first deposition of the deceased. And the 
deceased who was then lying in a very weak and hciph'ss 
stat(!, died on being taken to the hospital, half an hour after¬ 
wards. 

I'he defence set up by both pri.soners is, that they had no 
quarrel wibli deceased, that they bear a high ehar.ieter in the 
village; that the deceased was a man of vicious habits and had 
bad his car slit for some intrigue many years ago ; that Tarani 
Tl.’ddar, who.so ryots mostof tlie witnesses arc, is at enmity with 
them, he having sued Nurottom, prisoner No. 1, on a bond ii^ 
the moonsilf’s Court, unsuccessfully, and bis bouse having hecu 
searched in a dacoity case at the instigatiori of Nurottom some 
years agm: that their names were in reality never mentioned 
hy the deceased in his dopo.sition before the darogah ; tliat the 
niurdercrs are Kamal and Lalchand IJahlar who intrigued with 
i'earimoiii the widow of the brother of the deceased : that tho 
brother of the first witness Jena owes prisoner No. 1, some 
moiuiy, and that the case is falsely promoted against them. 

In addition the prisoner No" 1 has witnesses Nos. 14 to 21, 
who depose that on the night in question he was playing at 
games of a kind of chess till 3 in tho morning at bis own 
bou'^o. Of these witnesses Nos. 14, 15, 18, 19 and 20, declare 
that the}' sat out the night at the house* of the prisoner until 
the chowkedar, Dhonai, came to call him saying he was wanted 
hytho darogah when he got up and went away at once, themnr- 
der having been then committed and tho search having com¬ 
menced, but they the witnesses then being ignorant of the 
fact. 

It the evidence of these persons could be at all relied on, or 
if it could be believed, that tho prisoner was coolly playing as 
described, at the very hour when he was sent for by the police, 
there would be no option, but to adopt the hypothesis of the 
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most perfect innocence on the one hand, or the most consum¬ 
mate and practised villainy on the other. But for the follow¬ 
ing reasons I mistrust the exculpatory evidence altogether* 
Tlie witnesses Nos. 14, 15, 18 and 19 persist in declaring that 
Dhonai chowkedar on summoning the prisoner, gave no reason 
for the summons, and said not a word about the attack on the 
deceased. The witness No. 20, stating himself to be present 
at the same time and place, declares that Dhonai mentioned 
then and there, that Shumbhoo had been cut to pieces and that 
the prisoner was wanted as he was a respectable man. The 
witness No. 16 who declared before the Magistrate that he 
knew little or nothing amplifies his story before the Sessions, 
and swears that on going to his house, as he was sleepy, he 
heard the wife of Shumbhoo call out shortly after, that Bhola- 
nath and Kamal i. e. the nephew, and the alleged intriguer 
with Peary, “ had settled their quarrel with her husband,” and 
witness No. 21 declares that he went on that night to the 
house of Shumbhoo, when Gopal the brother of Tarani Haidar 
asked deceased who had struck him ? and that deceased men¬ 
tioned the names of prisoner No, 2 and of his two brothers 
Bholanath and Shooklaul, and that when Qopal asked plainly, 
“ whether Nurottom was with them ?” the deceased answered by 
a grunt in the atlirmative. On this, the witness declares that 
he went away quietly, tliough the darogah was coming or had 
come, as if nothing had hai)pened. Of all this evidence it is 
scarcely possible to believe one word. 

Dhonai, the chowkedar when examined in the Magistrate’s 
Court said notliing about his summoning the prisoner, said that 
he heard tlie two names of the prisoners;. but heard the boy 
Matua (witness No. 2) say that “ had Jena, (witness No, 1) 
been there, it would not have happened.” It is clear to me, 
that this statement was put by the chowkedar into tlie mouth 
of the boy so as to throw doubts on the presence of Jena at tlie 
time and so to leave the story of the murder as affecting the 
prisoners to depend on the sole evidence of a young and unprac¬ 
tised witness. But Dhonai was not examined at the Sessions 
because he was not sent up. 

No weapon was found near the houses of the prisoners on the 
most diligent search. • The deposition of the native doctor, the 
civil assistant surgeon being absent on leave, proves the death 
to have resulted from the injuries inflicted. The woman Peari 
on the 8th February denied intimacy with the prisoner No. 2. 
'J'he Magistrate, on going to the village could find out nothing 
more as to the real facts of the case, but on the 14th of Janu¬ 
ary previously the same w^man had admitted that she heard 
the deceased mention the names of the two prisoners. 

The evidence for the defence, besides that commented on, 
consists of evidence to character and enmity with Tarani Hai¬ 
dar which that person denies in Court. 
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The jury after a patient investigation, whieli lasted two days 
and a hall’, found both the prisoners guilty. 

It is admitted that this case is one of some intricacy. There 
is an absence of adequate motive for the commission of such a 
barbarous crime, for the quarrel as to the thatching-grass and 
the gardens is hardly an adequate motive. There is thus no 
very apparent cause why the nephew should join another man 
to attack and murder his uncle. But on the other hand, it is 
still le.ss apparent why the uncle should accuse two men who 
had not attacked him, without any reason, one of whom is his 
nephew, in preference to other men who had really attacked 
him. As to the charge of enmity with Tarani Haidar, and as 
to the deceased and the witnesses any or all being instigated 
by him, to accuse the ])risouer8 falsely, it seems to mo that 
there was neither motive nor opportunity sufficient for such a 
course. That Tarani Haidar having had a suit with one pri¬ 
soner, (in which it is admitted that he failed and that he is 
still liable for the costs) should in the hurry and confusion of 
the murder, bethink himself at once of falsely implicating 
both prisoners; that ho should have influence enough to pre¬ 
vail over witnesses Nos. 3 to 7 to further his views: that under 
this influence they, the witnesses, some of whom are charged 
with enmity to the prisoners should do no more than put words 
into the mouth of the wounded individual resisting all tempta¬ 
tion, so natural to men thus actuated, of saying that they liad 
recognized by the moonlight the persons of either or of both 
prisoners at or near the spot, that such a false charge should be 
with the utmost rapidity got up and really entrusted to the 
guidance of only two uncorroborated witnesses ; one, a mere 
stripling, whose evidence if tutored, would be shaken urnhir 
cross-examination in two successive Courts, that this tutoring 
should not be detected by the darogah, who did his duty by 
coming to the sp)ot at once, and endeavouring by every means 
in his power to elicit the truth, that it should not be penetrat¬ 
ed by the Magistrate himself on a local enquiry, that the de¬ 
ceased on his first consciousness after the attack having men¬ 
tioned two names, should almost with his dying breath, persist 
in naming one prisoner, which was on the last occasion about 
all that he had power to do, does appear to me with every 
allowance for the facility with which false charges can be got 
up in this country, a most improbable and incredible explana¬ 
tion of the case. Yet on such an explanation alone can the in¬ 
nocence of the prisoners rest. 

I place great reliance on the evidence of the two first w it- 
nesses, and on that of the boy, Matua, especially, in whose evi¬ 
dence tested as it was by the Court and by an able Counsel for 
the defence I could detect no sign of falsehood or of spite. 
The absence of adequate motive for the mui der of the prisoners. 
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the vague and unsn])ported insinuations against otlier paitirs 
as the real murdeiers, the slight im])utations of causes of quar¬ 
rel with any of the witnesses, and the hitherto rcspeetahle 
character of the prisoners cannot, in my opinion, outweigh the 
decisive testimony for the prosecution and its legitimate iii- 
lerences. It is very remarkable that the darogah iu his first 
report dated the 21st of Poos immediately after the occurrence 
reported with reference to the evidence of the two main wit¬ 
nesses that the whole village “ had no sense of truth or jus¬ 
tice,” (dhwnno rohit) and that if the witnesses were detained 
in the Mufussil the ease would he spoilt. This is not the hiu- 
guatre nor the course of action likely to emanate Irom a man 
getting up a false case or shifting the blame on iniiocont 
parties. 

On a review then of the above evidence and of the deposition 
of the deceased, 1 have ai rived at the oondusion that the de¬ 
ceased was really murdered in the most bloody and barbaroiis 
fashion by the two pri.soners at the bar, for some motives vvhi(.*h 
local enquiry has perhaps failed entirely to fathom, that their 
defence is quite untrustworthy, and that they, whether instigat¬ 
ed by others or not, are the guilty parties who ought to suffer 
for their crime. 

Had I reasonable doubts I should give them both the hcnelit 
thereof and acquit them. But liaving given my reasons for 
conviction and seeing no mitigating or ])alliative eircumstanoes 
whatever, it only remains for me to recommend that the full 
])enalty of the law be inflicted on both parties. I can make no 
distinction between the two, and the com]>arativc youth ami 
inexperience of the younger prisoner as well as his near rela¬ 
tionship to the deceased only aggravates his guilt. 

1 have to recommend therefore that both prisoners be bung 
by the neck till they are dead. 

RemarJes hy the Nizmmt Adawlut. —(Present: Mr. D, J. 
Money.) The prisoners have been defended by Baboo Asliotosb 
Ohatterjee. 

The Sessions Judge admits that this case is one of “ some 
inti'icacy” in consequence of the “ absence of an adecjuato mo¬ 
tive for the commission of such a barbarous crime.” At the 
same time he gives good reasons for considering it most im¬ 
probable that the deceased should have cliarged the prisoners 
falsely, one of them being his nephew, had they really been in¬ 
nocent, or that others should have been able so suddenly, I’j'om 
enmity to the prisoners, to instigate and procure the successful 
concoction of such a cha)|gc. It do('S seem improbable: but 
does the evidence for the prosecution so thoroughly suj)port the 
presumption, and is it of such force as to leave uo doubt of the 
prisoners’ guilt upon the mind ? Are the statements of the eye¬ 
witnesses, and the pthcr witnesses, so oleaj' and cousistcut as 
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to the facts they depose to, and are their own acts in connec¬ 
tion with the fearful tragedy, and immediately following it, 
such as would naturally and necessarily follow, so as to entitle 
those statements to the most implicit belief? A very careful 
examination of the evidence on the record compels me to come 
to a different conclusion. 

The two eye-witnesses, upon whose evidence the Sessions 
Judge places great reliance, although they had only just wit¬ 
nessed the brutal deed and recognized the prisoners, never men¬ 
tioned their names to those they met, when they left the spot 
to seek assistance. 

The other witnesses including Nos. 4 and 6 came to the 
spot, and saw the deceased cut and hacked. They did not 
hear from him then, nor did the two eye-witnesses inform 
them, who had committed the savage assault. Witness No. G 
states that he saw the eye-witness, No. 2, sitting there, but 
nothing was said of the perpetrators of the deed. 'I'he wit¬ 
nesses, Nos. 4 and 6, go to the prosecutor, the son of the de¬ 
ceased, to acquaint him with what had occurred. This is at 
midnight. He is simply told that his father has been assault¬ 
ed, but by whom he is not informed. Had the eye-witnesses 
communicated what they had seen, there is no doubt these wit¬ 
nesses would have immediately informed the son. Nothing is 
heard of the prisoners, until the prosecutor arrived, when the 
deceased on being questioned by him mentions the prisoner’s 
names before the other witnesses. Connecting all this with 
the fact that one witness states that the deceased mentioned 
a third name in addition to the prisoners, and another witness 
states that he added a fourth, and that the two added names 
were those of the brothers of the prisoner No. 2, and bearing 
in mind the “ bad feeling in the village” evident from the pro¬ 
ceedings, and alluded to by the Sessions Judge, and the ap¬ 
parent attempt of the witnesses, Nos. 4 and 6, to implicate 
others, regarding whom the eye-witnesses. Nos. 1 and 2, were 
silent, and the difference in the statements of the witnesses re¬ 
garding the witness. No. 1, as to where he was after the mur¬ 
der, a point which I do not agree with the Sessions J udge in 
thinking immaterial, all this of itself would throw a doubt 
upon the evidence for the prosecution.* But when, in addition 
to it, there is evidence on the other side to show, that the de¬ 
ceased was a man of dissolute character, and had his ear once 
slit for an intrigue, that there were party animosities in the 
village, that most of the witnesses are ryots of Tarani Haidar, 
an influential man, who had a suit with the prisoner, No. 1, 
that the prisoners have always borne a good character, and 
when their witnesses establish an alibi on their behalf upon 
consistent testimony, which would only be rejected, should the 
evidence for the prosecution not admit of a doubt, under all 
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these circumstances, considered together with the absence of an 
adequate motive, I should be sorry, upon such evidence, to sen¬ 
tence the prisoners to capital punishment. 

They are, if prisoners over were, entitled to the benefit of the 
doubt. 

I therefore acquit them and direct their immediate release. 


PflESESTT : 

D. I. MONEY, Esq., Officiating Judge. 


GOVERNMENT 

versm 

KHEROO SIRCAR (No. 1,) SORITOOLLAH SHEIKH 
(No. 2,) ISHURCHUNDER SIRCAR (No. 3,) SOMIR 
KHAN (No. 4,) KAMALDEE SIRDAR (No. 5,) KHO- 
SAL PAIK (No. 6.) MOHROO GHURAMEE (No. 7,) 
ISHARUT MEER (No. 8,*) BHADOO SHEIKH (No. 9,) 
BHEEKOO SIRCAR (No. 10,) AHED SHEIKH (No. 
11,*) BADOO MOOLLAH SIRDAR (No. 12,) LUKEE 
KAUNTH DUTT (No. 13,) TOOFANEE PURAMANICK 
(No. 14,) ROMANATH SIRCAR (No. 15,) KANCHEE 
SHEIKH KAREEGUR (No. 16,) AKHEERDEE PURA¬ 
MANICK (No. 17,) NATOO SHEIKH (No. 18,) MELAI 
SHEIKH (No. 19,) SAHEBDEE PURAMANICK (No. 
20,) ameer SHEIKH (No. 21,) ZURIP SHEIKH (No. 
22,) JOHARDEE SHEIKH (No. 23,) MEPUN PAIK 
(No. 24,*) NURUNDEE SIRDAR (No. 25,*) SOKTA 
PAIK (No. 26,) CHAND PURAMANICK (No. 27,) 
MOLAM SHEIKH (No. 28,) DOORGANATH KUR 
(No. 29,) PITTAMBUR NAG (No. 30,) KOORAN SIR¬ 
DAR (No. 31,) AJMUT SHEIKH (No. 32,*) PACH- 
KURREE SHEIKH (No. 33,) KHEPOO SHEIKH (No. 
34,*) MOHIOODDIN MEAH (No. 35,*) SONA FOKEER 
(No. 36,*) CHAND SHEIKH (No. 37,*) OOMUR PURA¬ 
MANICK (No. 38/) TORIP MOLLAH (No. 39,*) and 
RAJCHUNDER CHUCKERBUTTY (No. 40.) 

Cbimb Chaeged.^Nos. 1 to 39, having been illegally as¬ 
sembled, armed and having committed an alfray in which Lall 
Khan and Kidder Sirdar were killed, and Shoiitoollah, Someer 
Khan, Isharut Meer, Abed Sjicikh, Boodhoo, Toofanee, Nathoo 
and Ahkundee were wounded. No. 40, 1st, gross neglect of 
duty in that he, being a darogah of police and having know- 
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ledge of tlie likelihood of such affray, took no steps for the pre- 1868. 
vention thereof; 2nd, guilty knowledge of the said affray and ““T! 
false report and concealment of certain circumstances connected ' 

therewith. of 

Committing Officer.—Mr. T. E. Bavenshaw, Officiating Kkkeoo 
J oint-Magistrate of Pubnah. ^ andothL. 

Tried before Mr. L. S. Jackson, Officiating Sessions Judge 
of Kajshahye, on the 25th February 1858. 

Remarks hy the Officiating Sessions Judge .—The history of®? 
this case has been stated in such detail by the Officiating Joint- upon 

Magistrate of Pubna, that I think it needless to take up the some of the 
time of the Court by a repetition of the narrative, suffice it to prisoners, 
say that large estates left by the deceased, Mirnomoye Debya others consi- 
are claimed on the one side by her alleged adopted son, Saroda- senten* 
prosaud Laheery, and on the other by Doorgadass Chowdhry, differ- 

on behalf of his wife and others by virtue of a pretended ent degrees of 
“ hibah" from the late proprietress. That in addition to the punishment 
usual contest for the registry of the claimants’ names in the from four to 
Collector’s office, each party had indicated a determination to 
support his claim by force, and had consequently been bound 
over in heavy recognisances to keep the peace. That an order Upon the 
was passed by the Board of Kevenue upon the mutation of question whe- 
names, in favour of Sarodaprosad’s title, reversing the decision ther both par- 
of the local authorities. This order was passed on the 2l8t could be 
August and the affray took place at day light on the 25th of guilty, 
that mouth, in the attempt (encouraged by the Board’s deci- or whether, ua 
sion) to obtain possession of the Boalmari cutcherry then occu- contended for 
pied by Doorgadass. by their coun¬ 

sel, the party 

upon whom less punishment was inflicted could be altogether exculpated as acting 
in self-defence, the Court held, that every person had a right of private defence, 
either of his person or his property, against any assault, from which ho has good 
reason to approliend, tliat either death or some grievous bodily harm would ensue, the 
right commencing when the danger to the property or the person commences and con¬ 
tinuing until that danger ceases ; that it could only arise where there was imminent 
danger to the life of the party attacked, who being unable to put himself under the pro¬ 
tection of the law therefore took the law into his own hands, and was limited to the 
infliction of such injuries, as may bo actually neoessaiy for self-preservation ; that this is 
the principle laid down by many high legal authorities ; that the extent or imminence of the 
danger, and tlie necessity of taking life in defence of life, are important points to be judged 
of in each case by its own peculiar circumstaifbes. 

The Court also held that the circumstances of the present case were very different from 
those of ClooroodoBS, 15th July 1852, in which this Court (present Mr. J. R. Colvin) 
acquitted the prisoner on the ground that they were justified in repelling a forcible and 
tumultuous attack upon the cutcherry in which they had confined two ryots, although 
they were liable to punishment upon proof of any illegal violence which they may have 
committed on the ryots. In tbia case there had been along and hot dispute between the 
parties, and although they had been bound over under heavy recognizances to keep the 
peace they had made every preparation for attack, and instead of seeking the protection 
of .the law were determined to oppose vi ei armis ,—^The sentence of two years’ imprison¬ 
ment passed upon the Darogah was roversed, the Court considering the evidence suflicieut 
only to convict him of culpable neglect of duty. 

Y 2 
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The darogah of tbannah Chatmohur, although he had notice 
of the affray very early on the same date, it seems, despatched 
no report of the occurrence until the morning of the 27th, mis¬ 
conduct on his part, which has very greatly enhanced the diffi¬ 
culty of bringing the guilty persons to trial and which forms a 
principal ground of accusation against the darogah himself, pri¬ 
soner No. 40 in the present case. 

Thirty-nine persons, including all those under reference, ex¬ 
cepting No, 40, were committed on the charge of having 
been actually concerned in the affray attended, as it was, 
with double homicide and with the wounding of at least eight 
individuals. The charge against prisoner. No. 40, who, for con¬ 
venience’s sake, was included in the same calendar and tried at 
the same time, was two-fold. 1st, gross neglect of duty in tak¬ 
ing no precautions to prevent the affray, and 2nd, misconduct 
after it took place, in having a guilty knowledge of the circum¬ 
stances, and concealing from the Magistrate many matters 
connected tlierewith, which last allegation may be held to in¬ 
clude great delay in communicating information, and thus rais¬ 
ing obstacles to the progress of inquiry. 

The evidence against the actual affrayors, may be classed 
under three principal heads. 

I. The witnesses to the fact who recognized and who now 
identify various prisoners. 

II. The proof deducible from the prisoners’ own admissions, 
and the appearance of injuries on the persons of some of them, 
as deposed to by the medical witness, and III. The circum¬ 
stantial evidence of different kinds. 

Of the eye-witnesses only live were in the first instance ex¬ 
amined by the darogah, who, a few days after the inquiry com¬ 
menced, was superseded by the Deputy Magistrate, Moonshi 
Wasifoodeen. This officer having been deputed by the Joint- 
Magistrate to conduct the investigation personally, arrived on 
the spot about the 4th September and with considerable diffi¬ 
culty, as he states, procured the attendance of the remaining 
witnesses. Nos. 6 to 13. The whole thirteen have been ex¬ 
amined at great length in this Court and with the exception of 
TajoOj No. 5, and JPatfee Sirdar, No. 13, appear entitled to 
credit for truth and good faith. The prisoners whom they 
severally identify are noted in the comparative statement. 

Tajoo, on his attention being called to the fact that he had 
in previous depositions mentioned many names of persons, 
whom he did not natne in this Court, declared that he had been 
threatened with fine by tlte Joint-Magistrate if he did not 
name a number of persons, on which he had falsely named seve¬ 
ral. The Joint-Magistrate being called into Court and con¬ 
fronted with the witness, indignantly denied the fact, and the 
witness was left under orders of commitment for perjury. 
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Again Fatnee Sirdar, No. 13, being called on to iden¬ 
tify the persons whom he had recognized, but did not know 
by name, pointed out in succession every single prisoner in 
Court, except the last, No. 39, whereas before the Magis¬ 
trate he had identified only twenty-six. Such wholesale 
recognition was of course fatal to the witness’s credit. One 
other witness, I should mention, Bhoohna Buramanick, 
No. 9, gave his evidence in a state of .nervous trepidation, 
which made cross-examination difficult and left an unsatisfac¬ 
tory impression, although I do not believe the witness really 
spoke falsely. 

It will be seen that the additional witnesses procured by the 
Deputy Magistrate have identified more of the rioters than 
those at first sent in by the darogah, and further that they 
give an account of the business less favourable to Doorgadass* 
party than those original witnesses, who try to make it ap- 
j)ear that to some extent Doorgadass acted only on the de¬ 
fensive. 

As to admissions by the prisoners, there are confessions more 
or less full before the Deputy and Joint-Magistrate, recorded 
against the following prisoners. 

No. 12, Ba-doo 
„ 14, ToorANEE 

„ 16, Kanohee 

„ 17, Akubdee 
„ 18, Natoo 
„ 22, ZUKTP 

and 23, Jouuedee 
33, Paohkubei 

Among these that of Akhurdee, prisoner No. 17, was not 
very clearly attested. The law officer, however, took no excep¬ 
tion to its being received, and I have therefore admitted it in 
evidence. The prisoner being moreover one of those who 
l)ave been most clearly identified by no less than eleven eye-wit¬ 
nesses. 

The prisoners who bear on their bodies the marks more or 
less distinct of having been present in th^fray are No. 12, Ba- 
doo, No. 14, Toofanee and No 18, Natoo. 

The first of these has received a wound in his eye (from i^hkela 
or dart, according to his own confession) which has for the pre¬ 
sent at least destroyed its vision and has moreover affected him 
with entire paralysis on one side of his body, the others have 
slight wounds. The medical evidence was extremely unsatis¬ 
factory, being limited to that of Ameer Khan, the native doc¬ 
tor, whose statement was both inaccurate as to facts, and in a 
scientific point of view good-for-nothing. I’he Sub-Assistant 
Surgeon, who was in medical charge of the station, vvheu the 
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case arose, and who examined the bodies of the men, who were 
‘ killed, having been transferred to another appointment, his 
evidence was not available. It is my intention to urge upon 
the Government the absolute necessity of taking care that jus¬ 
tice is not defeated or impeded, as frequently happens, by such 
contingencies. 

We now come to the purely circumstantial evidence of which 
a great deal has been recorded, although much of it tends 
rather to elucidate the history of the case than to establish 
particularly facts against the prisoners on their trial. The 
most important witness of this class is prisoner No. 36, Oojir 
chowkedar, who took the body of Lai Khan, deceased, to the 
thannah, who found the prisoners Itomanauth and others in 
consultation at Jugowdhun Talookdar’s house at Gooakhura, 
which is the cutcherry of Sarodaprosad, who is son-in-law of 
the Talookdar. The witness was desired to take the body to 
the thannah, and went home to fetch his badge and spear for 
that purpose ; in the interim the head of the corpse had been 
cut off and Kanchee was then washing some blood from a 
sword which he held in his hand. 

There is a good deal of confusion with regard to the removal 
and treatment of the bodies of the two men who were killed 
in the affray; but I may explain, what appears from the mofus- 
sil record, that the party of Sarodaprosad having failed in their 
object of taking the cutcherry were yet strong enough to carry 
off both the dead bodies as well as the wounded people. Tliat 
their first idea was to give information at the thannah that the 
opposite party had made an attack for the purpose of plunder, 
upon the premises of Komanath in Soojapara (Uuinauath 
being a gomashta of Sarodaprosad) and had killed and wounded 
several of their people; but as Lai Khan was a well known 
sirdar in Doorgadass’ service, it was necessary for their purpose 
to prevent recognition of his body which they sought to do by 
cutting off his head. The head was buried, and found many 
days afterwards by the police under the Deputy Magistrate’s 
orders. 

The evidence of this witness Oojir bears very strongly 
against the prisoiiers.whom he names, and also shews in a clear 
light the apathy, neglect and misconduct of the darogah, who 
did not even take his deposition, and several days afterwards 
falsely reported the witness as absconded. He deposed in this 
Court with great fulness, and was subjected to a severe and 
searching cross-examination without any material damage to 
his credit as a witness. 

I may next mention the tvitnesses, Nos. 62, 54, and others 
who prove the asseiablage of armed lattiaU at the Boalmari 
cutcherry under the direction of Kheroo Sircar, prisoner No. 1, 
No. 55, who saw Ishur Sircar, No. 3, and others, running away 
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from Hoalmari in the morning of the affray. No. 75 who knows 
llomanatli well and saw him at Soojaparah on the day the daro- 
gah came tliere (this is to disprove the alibi set up,) No. 65, 
and others who witnessed the finding of Lai Khan’s head. No. 
69 who describes Kheroo and Kamaldec on one side and 
Bljekoo on the other having run into the thannah with their 
different versions of the morning occurrence, and No. 14, To- 
mizuddiu burkundauz, who states the proceedings taken by the 
darogah after he heard of the disturbance. 

Bhagirut Sircar^* a quiet elderly man, shows that he was 

* No 78 formerly gomashta in Boalmari un¬ 

der Mirnomoye Debya, and was dis* 
charged in Asin when Kheeroo Sircar succeeded him and it was 
arranged to occupy two huts, the dwelling-house of one Bohurdi 
an absconded ryot, as a cutcherry or house of call. This wit¬ 
ness describes the progress of the dispute up to the month of 
Asin when he went to his own village. Hajiz, No. 80, proves 
the absence of Lukheekaunth Dutt from Pubna about the 
time of the affray when he was a defendant in a case then pend¬ 
ing before the Sudder Ameen, and was produced several days 
afterwards by Kistodhun^ the mooktar, (this man will be found 
among the witnesses for the defence.) These are the more im¬ 
portant of the witnesses in this class, with Moonshi Wasif- 
uddin, Deputy Magistrate, whom I called, and who deposed to 
various particulars connected with his proceedings. 

Nearly all the prisoners were defended by Counsel who spar¬ 
ed none of the witnesses, and of whom Baboo Gobindnath Sen 
especially showed marked ability and zeal on his client’s be¬ 
half. Both pleaders addressed the Court at considerable length, 
and have at my request, placed on record the substance of their 
observations. 

The prisoners of course had most of them a substantive de¬ 
fence in the shape of alibis, and had named a prodigious num¬ 
ber of witnesses in support thereof, but on behalf of several, 
their pleader, with excellent judgment, declined calling those 
witnesses, preferring to rest their defence upon any established 
weakness of the case for the prosecution, than upon the stale 
and worthless expedient of an alibi. ^ 

But in addition to the other pleas put in for the servants of 
Doorgadass (prisoner No. 1, Ac.,) a distinct position was taken 
by their Counsel Baboo Bliagiruth Odhikari who maintained 
that, admitting the fact of a disturbance having taken place, 
which indeed it would be difficult to deny, yet that his clients, 
if any of them should be taken to have been engaged in it, 
could not be subject to penal consequences as they had simply 
stood on the defensive, and repelled a wanton aggression, and 
he referred to the N. A. E. for 1853, p. 346, the case of Mr. 
J. P. Hampton versus Ramltvll Mookerjea and others and to 
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Begulation VI. of 182S in proof that in such a case it was justi- 
* fial)le to repel force by force. 

Tliere is, however, a wide difference between this case and tl»e 
one referred to. In Mr. Hampton’s case, the scene was that 
gentleman’s own residence, where his family and his property 
notoriously were, and which was defended by liis own house¬ 
hold against a sudden and unprovoked attack. In this instance 
we have a disputed possession, a state of armed preparation for 
mojitlis back, a place which called a cutcherry, was in reality 
an outpost,—see the Deputy Magistrate’s deposition and that 
of Bhogirut Sircar. A force of lattials quite needless for the 
purpose of collections, and quite disproportioned to tlie import¬ 
ance of the place, moreover the circumstances of the fray as 
described both by the witnesses and in the prisoner’s confes¬ 
sions, put the doctrine of mere defence out of the question, and 
it is clear that there was nothing in the cutcherry which ren¬ 
dered it either necessary or justihable to defend it at the sacri¬ 
fice of human lives. 

Some exception was also taken to the manner in which evi¬ 
dence had been obtained, and it is insinuated that in fact seve¬ 
ral zemindars had combined to furnish witnesses against the 
accused. No attempt, however, was made to prove any thing 
of the kind, and the efforts to shake the testimony of individual 
witnesses were, as I have said, unavailing. 

It is needless perhaps to remark at much length upon the 
pleas of alibi in support of which witnesses were called. They 
were in general contemptible in the extreme, being supported 
by witnesses neither respectable in point of standing, n(ir >hew- 
ing reason for their recollection of the date to which their 
statements referred. Those most worthy of attention are the 
cases of Bheekoo Sircar and Lukheekaunt Dutt; in regard 
to the first, it seems to me that the witnesses had really gone 
upon some one day with the prisoner to hear a musical perform¬ 
ance, and that the day of the affray was afterwards pitched 
upon, otherwise it is impossible that the witnesses should have 
heard nothing of the affray which undoubtedly took place that 
morning within a mile of them. 

Tlie alibi of Lukheekaunt is supported amongst others by 
Kistodhur Mojoomdar, a mookhtar of Pubna, who is said to 
be a man of substance and influence, but this man’s deposition, 
besides being directly contradicted in various particulars by 
those of Hafiz burkmidaz, Kowser Mia and Oomanath Bhutta- 
charj mohurrir and by the record of the case in which the pri¬ 
soner was then implicated,is in itself improbable, and I have di¬ 
rected proceedings to betakcyti against the mookhtar for perjury. 

The ground of reference to the Court in this case is partly 
the necessity of a much severer sentence than 1 am competent 
to pass; it is also on account of a slight difference between 
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myself and the Law officer regarding two of the prisoners. 
Out of those whom he convicts, I consider that as against two 
of them Sokta No. 26, and Molam, No. 28, the evidence is so 
weak as to justify a doubt of their having been present. The 
latter in particular, is an elderly man and from his appearance 
not, I think, very likely to have been personally engaged. 
Sokta is identified by only one eye-witness in addition to that 
No. 13, whose recognition I have previously mentioned as good 
for nothing. Molam is mentioned by the same No. 13, and two 
others but one of these No. 8, on being told to identify Mo¬ 
lam, pointed out another old man named Asmut instead of 
him. I’liero is no other evidence of any kind implicating 
either of these two. I would therefore give them the benefit 
of the doubt, and recommend their acquittal. 

There is nothing to show who inflicted the mortal wounds 
upon Lai Khan and Khirdir Sirdar, nor is there any medical 
evidence on this point; but it is sufficiently clear that they 
were killed in the affray. In apportioning the measure of pun¬ 
ishment we can only look to the evidence generally, to see who 
the parties most active or exercising a principal influence wore. 
The leaders on either side were undoubtedly Kheroo Sircar, 
No. 1, Romanauth Sircar, No. 15, and in a subordinate degree, 
Ishurchunder Sircar, No. 3, Bhekoo Sircar, No. 10, Luklice- 
kaunt Hutt, No. 13, and Pittambur Nag, No. 30, who aro 
all people of a superior class, while of the lattials Mobroo, 
No. 7, appears to have commenced the fray and to be a notori¬ 
ous tirundaz. I propose that these men be severally trans¬ 
ported for life. 

In the next degree, Soritoollalq No. 2, Somir No. d, 
Akhurdee No. 17, Melal, No. 19, Saheedee No. 20, Ameer, 
No. 21, appear to have been conspicuous, and these six, 
1 would sentence to imprisonment for fourteen years. 

The rest who are convicted as principals, viz. Kamaldee, 
No. 5, Khosal, No. 6, Bhadoo No. 9, Badoo, No. 12, (in 
consideration of the serious injury he has received) Toofanee, 
No. 14, Kanchee, No. 16, Natoo, No. 18, Zurip, No. 22, 
Johurdee, No. 23, Chand, No. 27, Kooran, No. 31, I would 
sentence to seven years’ imprisonment. ^ 

Pachkurree, No. 33, is convicted by the Law Ofiieer, as 
“ privy and accessary after the fact.” I would sentence him 
to one year’s imprisonment with labor. These sentences, 
although severe, are not more, so than those passed by the supe¬ 
rior Court in the case of Chunder Sikoor Sircar and others 
N. A. cases 1856 Part VII. page 6. The circumstances of this 
case hardly yield in atrocity to those of the case just quoted, 
and there seems to have been in the present instance even more 
deliberation. I think the case is therefore one for marked 
severity. 

TOL. Till. f, 
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The Law Officer convicts the darogali of gross and culpable 
neglect of duty in four instances which he specifies. In this find¬ 
ing 1 concur generally. I cannot indeed go so far as the Joint- 
Magistrate or his Deputy in imputing actual corruption or 
participation in the crime established against the other pri¬ 
soners, to the darogah, and I observe that the Joint-Magis¬ 
trate’s statement of the case alleges matters against him, such 
as the receipt of bribes, &c., of which no proof has been offered ; 
but I think it clear that there appears on the record a criminal 
want of vigilance on the darogah’s part before the disturbance. 
Even if this were all, I should be disposed to punish the apa¬ 
thetic officer, whose indifference had permitted so serious an 
outrage to occur within three or four miles of his thanuah, for I 
think our police officers, and specially the better paid classes should 
he made to feel the responsibility belonging to their oflices to 
feel that the peace of tlieir jurisdictions is primarily in their 
hands and that they are bound to take all reasonable precau¬ 
tion against that peace being disturbed. But the darogali’s 
case is far worse, for it is plain that lie did not, even after the 
affray had oceurred and was manifestly known, take the steps 
incumbent upon an active and conscientious public functionary. 
He neither proceeded himself immediately to the spot, nor 
transmitted intelligence promptly to the Magistrate. Jle took 
no steps for the aiiprehension of the parties really and chiefly 
culpable and he detained the body of the man Lai Khan for 
two wliolc days, having ordered it back to Soojapara instead of 
sending it on to the Sudder Station. He was evidently in 
communication with the talookdar family, who were at the 
bottom of the disturbance, and by his dilatory and ambiguous 
proceedings occasioned the greatest difliculty in afterwards 
bringing the guilty to justice. 

The darogah’s defence negatives the supposition that he is 
wanting in ability, and with reference to the above consider¬ 
ations, 1 have recorded a sentence of two years’ imprisonment 
in the civil jail at llajshahye and 1,000 rupees fine, commutable 
to one year more without labor. The sentence will not how¬ 
ever be carried into effect pending the Court’s orders on this 
reference. . 

For a proper understanding of the distances and relative 
situations of the places whose names occur in this case, such 
as Boahnari, Soojapara, Gooakhura, Chatmohur, Bhaugoora, 
Mundotosh and others, I beg to refer the Court to tlio per- 
gunnah Map (pergunnali Sonabazoo,) of vvliich I have desired 
the Joint-Magistrate to cause a copy to be submitted to them 
with the record, or i^t the tfme of hearing. 

I beg to remark that these observations are far from indicat¬ 
ing the trouble I have bestowed upon this case. The trial 
octiiupied six full days, of which no sitting was less than nine 
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or ten hours, and are extended to eleven hours. I have not 
sought to give a complete history of the ease, nor a formal' 
resume of the evidence but merely to furnish such observations 
occurring to my own mind in connection with the case, as it 
seemed right to lay before the Court, and as did not plainly 
appear upon the record. 

Remarks hy the Ifizamut Adawlut. —(Present: Mr. D. I. 
Money.) The prisoners Nos. 1,2,3,4, 5, 6, 7 and 9, have been 
defended by Mr. Money and Baboo Unodapersaud Bancijee. 

'fhe prisoners Nos. 10, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 2G, 30 and 33, by Baboo Aushootosli Chatteijee and 
Baboo Unnoocool Mookerjee. 

Baboo Dwarkanath Mitter appeared for the darogah pri¬ 
soner No. 40. 

Mr. Money in behalf of his clients admitted the testimony of 
the witnesses from Nos. 1 to 5, but impugned the evidence given 
by the witnesses from Nos. 6 to 13, as being improbable, in¬ 
consistent and open to great suspicion. 

He argued that Boorgadass’ party was in possession of the 
cutcherry. That it had been erected by them, that the}' were 
collecting rents, that they were met together for a lawful ob¬ 
ject, that on their part there was no previous unlawful concert; 
and as the opposite party were the assailants and attacked 
them, the law gave them the right of self-defence, and of repell¬ 
ing tliat attack, and if, in doing so, death ensued, it was justiii- 
able homicide, and they were fully entitled to an acquital. In 
support of his argument the learned Counsel cited ilussell on 
crime Section 2 Chapter 3, page 062, and lloscoe’s Criminal Evi¬ 
dence, page 765. 

Baboo Unodapersaud Banerjee followed on the same side, and 
cited Archibald on Criminal Evidence, page 507, and a precedent 
of this Court. (Pjesent: J. B. Colvin) in the case of Gooroodass 
15th February, 1852 and another of the 8th December 1852. 
(Present: W. Jackson.) 

For the other prisoners it was contended that the evidence 
was not sufficient for their conviction, that they were not the 
aggressors but the assailed, and that the opposite party had 
been making preparations for months. 

In behalf of the darogah, prisoner No. 4t), Baboo Dwarkanath 
Mitter made a very eloquent and able defence. He pleaded 
that the Sessions Judge acquitted the Darogah of corruption or 
])articipation in the crime, and that there was no law prescrib¬ 
ing for gross neglect of duty, of which he was found guilty, the 
punishment to which he was sentenced. Ho cited in support 
of his argument Section 5, Kegulation VIII. of 1809, and Sec¬ 
tion 22 iiegulaiiou XXI1. of 1793 and a precedent of this 
Court Volume I. Select Reports, page 180, and maintained, 
that the utmost punishment that could bo indicted for such an 
/ 2 
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offence, when the principal elements of criminality were want- 
■ ing, was suspension from oflice. After referring to the differ¬ 
ent reports submitted to the Darogah subsequent to the affray, 
he laid great stress upon the fact, that the intelligence received 
by tlie Darogah immediately after the occurrence was conveyed 
by the partizans of the opposite factions ; that prisoner No. 1 
reported the affray as having taken place at the cutcherry at 
Jtiealmaree and the prisoner No. 10, who followed him, report¬ 
ed that Doorgadass’ party had attacked the premises of his 
brother Eammanatli in Soojapara; that it was impossible for 
the Darogah to tell on the receipt of such opposite and conflict¬ 
ing information which was the true story, and that under the 
provisions of Section 14, Kegulation XX. of 1817 he was bound 
to go to Soojapara and prosecute his enquiries ; that it was only 
on proceeding there he could discover whether Lai Khan, whose 
headless body had been brought to the thannah, was killed at 
Soojapara or not, and ho concluded by referring to the j)rocced- 
ings and the evidence on the record, to show, that the Darogah 
had done his duty, in doing all lie could do, during the short 
period he was employed in the local investigation ; and that 
the Deputy Magistrate, although he remained three months on 
the spot, and gained credit for his zeal, added very little to the 
information which the Darogah had already supplied. 

For the prosecution no one was heard on the part of Govern¬ 
ment. Mr. Allan and BabooSumbonath Pundit appeared in Court 
after the case, the hearing of which occupied three days, had 
closed. 

The Magistrate and Sessions Judge in their remarks on this 
case have entered into full particulars of the state of the oppo¬ 
site parties previous to the affray. It would appear from what 
they state, that there had been constant disputes, and that 
lattials wiive collected on either side. It is clear from the 
whole evidence on the record, that both parties implicated in this 
affray, had made previous preparations for it, although they had 
been bound over under heavy recognizances to keep the peace. 

It is clear also, that, in consequence of decisions given by 
the local authorities in favor of his claim to have his name 
registered in the Collector’s Offlee, Doorgadass took possession 
and was in possessioti oi' the Beahnaree cutcherry; and that 
when those decisions were reversed by the Sudder Board of Ke- 
venue on the 21st August in recognition of the title of Saroda- 
persaud, his party arranged their plans, and on the 25th 
August attacked the cutclierry and attempted to oust the oppo¬ 
site party from it. 

In this attempt two men*were killed and several wounded. 

It is an important question under such circumstances, whe¬ 
ther both parties call be considered equally guilty. 

Every person has a right undoubtedly of private defence, 
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either of his person or his property, against any assault, from 
which he has good reason to apprehend that either death or 
some grievous bodily harm would ensue, the right commencing 
when the danger to the property or the person commences, and 
continuing until that danger ceases. The right depends, time 
place and weapon considered, upon a reasonable apprehension 
of death or bodily injury. 

It can arise only in cases in which there is imminent danger 
to the life of the party attacked, who is unable to put himself 
under the protection of the Law, and tlierefore takes the Law 
into his own hands, and is limited to tlie infliction of such in¬ 
juries as may be actually necessary for self-preservation. This 
is the principle which has been laid down by many high legal 
authorities. The extent or imminence of th.‘ danger, and the 
necessity of taking life in defence of life are important 
points to be judged of in each case by its own peculiar circum¬ 
stances. 

11 I thought that the case before me was in its circumstances 
entirely similar to the case of Gooroodass, which was decided 
by this Court on the 15th July 1852, and to which the Court’s 
attention has been drawn, I should have no hesitation upon the 
authority of that precedent, which is consistent with the prin¬ 
ciple of self-defence to which I have adverted, in acquitting 
the prisoners Nos. I, 2, 3, 4, 5, 6, 7 and 9. In that case 
Gooroodass Mitter a goraastali, who was alleged to have confined 
in his cutcherry and ill-used two ryots, was out of retaliation 
attacked by a large body of villagers ; and in the aftray one of 
the cutcherry nugdees was killed in the attack. It was justly 
held by the Court (Mr. J. 11. Colvin) that although the go- 
masta and his servants were liable to punishment upon proof 
of any illegal violence which they may have committed upon 
the two ryots, they were justified iu rei)elling a forcible and 
tumultuous attack which was made upon the cutcherry, one of 
their companions being killed in that attack. 

The circumstances of this case are very different. Hero 
both parties had been in hot dispute for some time until the 
animosity between them amounted almost to a blood-feud. 

They had been bound over under heavy recognizances to 
keep the peace; and yet each party Strengthened itself, and 
prepared for the expected collision. Lattials, as the Magistrate 
states, were collected. Here, instead of seeking the protection 
of the Law, each was determined, whichever party commenced 
the attack, to oppose vi et armis. The right of self-defence 
may be carried to a great extent, and almost to the extent, for 
which Mr. Money in his argument contended; but it could not 
under these circumstances be hold completely to justify the 
prisoners, whom he defends, in the part they took in this fatal 
allray. The other side, however, were clearly the aggressors, 
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the party of Doorgadass being in possession of the outehorry 
■ they attacked. The right to possession being disputed does not 
render so wanton an attack ending in loss of life the less crimi¬ 
nal. But the fact of possession does certainly in my opinion, 
extenuate to some extent the crime, of which the party, who 
repelled the attack, has been found guilty. 

While therefore I uphold the conviction of the prisoners 
Nos. 10, 12, 13, 14, 15, 16, 17, 18,19, 20, 21, 22, 23, 30 and 33, 
as well as of Nos. 27 and 31, who have not been defended by Coun¬ 
sel, and puss sentenc‘e upon them as recommended by the Ses¬ 
sions J udge, concurring with him as to the necessity of a severe 
example, 1 would, under the circumstances of the case, eonsidei- 
ing the other prisoners less guilty, but keeping up the distinc¬ 
tion drawn by the Sessions Judge as to the degree oi‘ punish¬ 
ment each deserves, sentence the prisoners Nos. 1, 3 and 7, to 
twelve years’ imprisonment: the prisoners Nos. 2 and 4, to 
seven 3 '^ears’ imprisonment with labor in irons and the prisoners 
No.s, 5, 6 and 9, to four years’ imprisonment each with labor 
comnmtable to a fine of rupees 60 each. 

The evidence against the prisoners Nos. 26 and 28, is not 
sufficient for their conviction; and in concurrence with the 
Sessions Judge 1 acquit them and direct their immediate re¬ 
lease. 

With regard to the Darogah, who was so ably defended by 
Baboo Dwarkanath Mitter, 1 do not think, after very carefully 
going through the case, that as he was acquitted of gross cor¬ 
ruption and all participation in the crime, either the Law cited 
by the pleader or the evidence on the record justified the sen¬ 
tence passed upon him. There is sufficient to convict him of 
culpable neglect of duty. Ho must have known, as he knew 
that he was responsible for the peace of his division, that a 
breach of the peace was likely to occur ; and he could, with any 
common degree of vigilance, have prevented the affray ; or if that 
was impossible, which 1 doubt, he could at any rate have pro¬ 
secuted his enquiries in such a manner as to cause the arrest 
immediately after the occurrenco not only of the perpetrators 
but the instigators of tlie crime, and have submitted ample 
evidence for their conviction. While therefore I acquit him and 
direct his immediate refeaso, I leave it to the local authorities 
to determine, whether an officer so wanting in vigilance and 
precaution, aud so neglectful of his duty, is deserving of future 
en)ployment under Governmetit. 
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Present : 

D. I. MONEY, Esq., Officiating Judge, 


GOVERNMENT 

versus 

MADHUBLALL PANRAY (No. 3,) ani> RAMDEEN TE- 

WARY (No. 4.) 

Crime CiTAiiaEO. —The prLsoners are charged with conspi¬ 
racy against Sheikh Daood, the Sabadar Major of the Shika- 
w'^uttee battalion in having jointly produced a forged and trea¬ 
sonable letter purporting to be from him of which he knew 
nothing. 


Miilnapore. 

1858. 


May 20. 

Case of 
Madhxibi-ali. 

Committing Officer.—Mr. J. M. Lowis, Officiating Magis- Panuav 
ti-ato of Midnapore. 

Tried before Mr. G. P. Leycester, Sessions Judge of Mid-The prisoners 
napore, on the 16th December, 1857. convicted of 

Mcmarks by the Sessions Judge .— The prisoners plead “ not the olfence 
guiltyy Their defence, if it can be called such, is nothing charged 
more than mutual recrimination and they declined having tl^eir 
witnesses examined. l;o g years’ 

Sheikh Daood the Subadar Major of the Shekawattee batta- impriBonment 
lion said he had no complaint to make ; that the Colonel com- with labor, 
manding confronted him on different dates with the two pri- ^ Court 
soners ; that he had never seen them before, and that they had tliat 

both denied all knowledge of him ; that he had heard nothing [hey agreed 
from the Colonel or Captain of the corps, but that the darogah, together and 
witness No. 1, Mungul Pershad Singh had informed him that conspired 
the prisoners had accused him of sending a treasonable letter malici- 

to some Rajah in the N. W.; this was not said, however, in the 
presence of the prisoners. He adds, the prisoners did not per- tives falsely to 
sonally accuse me that I should charge them with conspiracy, charge the Su- 
but that if it appeared that they really did so, he would of b^dar Major 
course prosecute. 

From the evidence for the prosecution it appears that Ma- trm- 

dhublall Panray No. 3, was a Jemadar of the police, who had Bonablo cor- 
incurred the displeasure of the Magistrate, shortly after he respondence, 
introduced the other prisoner Ramdeen Tewary, No. 4, to the a crime against 
darogah of the city thannah, witness No. 1, and vouched for 
his honesty and faithfulness. These prisoners then insinuated ipon the 

evidence they produced, brought to trial and found guilty, he would moat pro¬ 
bably have suffered the extreme penalty of the law. 

Held that the objection, that Sheikh Daood, tho injxxred party, should liiin- 
self have instituted the prosecution, is not malerial, when the crime is considered 
* not only as a guilty combination against the individual, but a gross perversion 
of public justice, for which tho indictment by tho Government on the prosecu¬ 
tion of the Subadar has been properly laid. 
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to the darogah and Magistrate that the native officers of the 
Shekawattee battalion had established a Dak for correspond¬ 
ence with the enemies of the state in the N. W. Provinces, 
that the runners not being then available, overtures had been 
made by the prosecutor to the prisoner Ramdeen Tewary to 
convey such a letter. They afterwards brought to the Magis¬ 
trate the Nagari letter marked P. on the record intimating that 
it had been given to Ramdeen Tewary by the prosecutor and 
was addressed to the Baboo of Jugdispore, 

Though the committing officer was unable to get its con¬ 
tents translated, nor was there any one forthcoming at the 
trial who could do so, the purport of this letter comes out in 
the deposition of Mr. Lushingtou to whom it was partially 
explained by the darogah and the prisoner Madhublall Panray 
at the time of its delivery to him ; and is to the following effect, 
“ That they (the regiment) were in a helpless condition ; that 
the messengers had been sent by them to three different parties 
without eliciting a reply ; that they wanted his encouragement 
and were ready to act under his orders.” An authenticated 
copy of Mr. Lushington’s examination of Ramdeen Tewary is 
with the record and in it a detail is given of how the prisoner 
said he had become possessed of the letter. This letter marked 
P. on the record, and the copy of said examination had been 
verified by Mr. Lushington, who states that the boldness and 
courage with which this prisoner persisted in his story, almost 
induced him and his subordinate to pul faith in it. 

Mr. Lushington the Officiating Magistrate was obliged to 
leave the station owing to ill health, and left the matter in the 
hands of his locum tenens Captain Keighly who informed Cap¬ 
tain Forster of the circumstances. 

The evidence of this officer corroborates the statement of the 
Subadar Major Sheikh Daood as to the prisoners and himself 
being confronted. He deposes that the prisoner after denying 
all knowledge of Sheikh Daood stated that the letter then 
shown him (copy marked A.) had been put into his hand by 
one Madhublall Panray. This prisoner when confronted with 
Sheikh Daood also said he did not know the man, but admitted 
that the paper marked A. was a copy that he had made ef a 
letter then with the Officiating Magistrate, Captain Forster 
further deposes that both the prisoner Madhublall Panray and 
the Darogah who was present stated their inability to read this 
paper. 

The above facts are not denied by the prisoners in their de¬ 
fence. It was contended by t^e vakeel of Madhublall Panray, 
that his client was no more guilty than the Darogah fbr bring¬ 
ing to the notice of his superior the information he had receiv¬ 
ed from the prisoner Ramdeen Tewary. But it is distinctly 
in the evidence of the JDarogah that Madhublall Panray vouch- 
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efl for the honesty and truthfulness of the informant whom he 
had iutrodueed. Again, it is a very suspicious circumstance 
that he should so soon after falling into disgrace have brought 
forward and backed the said Ramdeen. Further, his declining 
to divulge the contents of the paper which he had copied and 
partially explained to the Magistrate, when asked to do so by 
Colonel and Captain Forster tells weightily against his innocent 
participation in the transaction, and precludes the possi- 
bility of a belief that he was simply the dupe of Ramdeen 
Tewary. 

The motive of the prisoners is pretty evident. Not long 
befoi-e, one Bindabun Tewary, a police burlcundaz, attached to 
the city thannah, had been arrested by the Subadar Major and 
others of the corps and tried for tampering with the sepoys of 
the Shekavvuttee battalion. He was sentenced to death by a 
Court Martial and executed. Ho was a Brahmin and so are 
the prisoners, and there is little doubt that the honest and 
straight-forward conduct of the prosecutor on that occasion 
called down upon him the spite and malice ol the prisoner.^. 
The charge which the prisoners conspired to bring again.'it 
Sheikh Daood the Subadar Major jeopardized his life, and tlie 
mischief likely to have resulted had a ready credence been given 
to it, might have been most serious. The jury have found both 
the prisoners guilty of the charge brought against them and in 
this verdict I concur, and deeming their act a gross conspiracy 
to blacken the character of an officer, whose conduct and laith- 
fulness had been very recently marked by the distinguished 
approbation of the Government of India, 1 would reconuneud 
that the prisoners he sentenced each to nine (9) years impri¬ 
sonment with labor. t-i t 

Remarks hy the Nizamut Adaivlut. —(Present: Mr. D. I. 
Money.) The prisoner No. 3, has been defended by Baboo 
Ashotush Chatterjee on the grounds chiefly that there was no 
direct evidence against him, that what there w'as, amounted 
only to suspicion, and that the injured party, Sheikh Haood, 
the Soobadar of the Shekawattoe regiment should have himsell 
been the prosecutor. 

I have gone very carefully through all the proceeding.^ ou 
the record, and the evidence and can cojfle to no otlier conclu¬ 
sion, than that the charge is established against both the pri¬ 
soners. It is impossible under the circumstances to believe 
No. 3, could have been the dupe of the prisoner No. 4. 

The objection, that Sheikh Daood, the injured party, should 
himself have instituted the prosecution, is not material, when 
the crime is considered not only as a guilty combination against 
the individual, but a gross perversion of public justice, for which 
an indictment by the Government on the prosecution of the 
Soobadar has been properly laid. 
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^ 1858. There appears to have been no reason for suspecting tlve 

--Soobadar. The prisoners could show no probable cause I'or the 

May 20. accusation they brought against him. They agreed together 
Case of and conspired from malicious and vindictive motives falsely to 
Madhttblau:. diarge him with treasonable correspondence, a crime against 
and othXs, which, had he been, upon the evidence they pro¬ 

duced, brought to trial and found guilty, he would most proba¬ 
bly have suffered the extreme penalty of the law. 

They have been justly convicted, and I sentence them, as 
recommended by the Sessions Judge, to 9 years* imprisonment 
with labor, a punishment, which, for such an offence, and the 
consequences which might have resulted from it, is perhaps 
more lenient than they deserve. 


PeESENT : 

A. SCONCE, Esq., Judge and D. I. MONEY, Esq,, 

Officiating Judge. 


GOVERNMENT 


Jfudden. 


versus 

MEER AHAMUD ALLEB. 


1858. Cetme Chaeged. —Forgery in having altered and mutilated 

-- the dawk ekallans of the 4th and 5th October last, such alter- 

May 22. ation and mutilation being for his own advantage, with a view 
Case of to screen himself from the consequence of gross neglect. 

Meek CiiiME Established.— Forgery. 

Ahamud Committing Officer.—Mr. F. R. Cockerell, Magistrate of 
Alleb. Nuddea. 

Tried before Mr. R. M. Skinner, Sessions Judge of Nuddea, 
The prisoner on the 1st February, 1858. 

o/forcerv and Sessions Judge.—Inhere can be no doubt that 

sentenoed un- prisoner altered the dates of the ekallans of 4th and 5th, 
der the *cir- he does not deny it. ^he evidence of the witness shews that 
cumstances of he did it after the ekallans were returned to him and the non- 

the case, to receipt of a lefafa, not then apparent in the ckallan received on 
one year s im¬ 
prisonment with labor. Held by the Court that the offence committed by the prisoner 
was forgery, as defined in Clauses, Section 4, Regulation II. of 1809 to be the fraudulent 
and injurious fabrication or alteration of written papers of whatever description, that the 
alterations were false and intended to deceive^ Aid moreover *» themselves injurious and 
intended to he injurious. That the circumstances of tlie present case were of a different 
character from the oases cited by the prisoner’s Counsel as a bar to his conviction, and 
that the acquittal of a prisoner on a charge in wliich tlie forgery was not proveerto be 
itgorious cannot govern tha issue of a trial on which injury is established. 
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5th October, was reported by the Foujdary Dak Moonshee. 
By an order of the Magistrate dated 14th September, the 
thannah daks were despatched in the day time up to 4th Octo¬ 
ber : when, by order of rohakary of 3rd October, the Moonshces 
were ordered to revert to tlie custom of despatching at night. 
This corroborates the evidence of the witness, (The Foujdary 
Dak Moonshee of the Magistrate’s Court,) and shews that the 
dates of the challam received on the 5th or 6ih have been 
altered for the chailan from Kanaghat purporting to be of the 4th, 
(but which evidently was originally dated 5th) is stated in 
column 4 to have been despatched at 1 A. M. and the time of 
arrival in column 5 is morning 6th, whereas the one which had 
been altered frotn 4th to 5th has an entry in column 4 to the 
effect that it was despatched at 10 a. m. and had arrived at the 
fiudder station early on 5th, now if it left Kanaghat at 10 A. M. 
on 5th, it evidently could not have arrived here early the same 
morning. 

Again the rohaJeary of Srd October directed that the hour of 
despatch of the daKs should be changed from 4th idem. If the 
order reached lianaghat (IG miles off) in time for the dak 
Moonshee to act up to it on 4th idem, and to despatch the 
chailan of that date at night instead of in the morning, then 
how is it that the chailan now altered to 5th should appear to 
have been despatched at 10 a. M ? i. e. reverting to the custom 
wliich pievailed frojn 14th September up to the arrival of the 
Magistrate’s order of Srd October. 

1 can but conclude that the chailan originally dated 4th 
October, was despatched at 10 a. m. before receipt of the orders 
of the previous date, and arrived, (as noted in the penultimate 
column of the chailan) at the sudder station the following morn¬ 
ing, whereas the date of the 6th was despatched at night and 
arrived the following morning i. e. on 6th in pursuance of the 
orders of the Srd idem. The dates of the challans have evident¬ 
ly been altered by the prisoner, as stated by the witness, subse¬ 
quently to the return of the challans to Kanaghat. The memo¬ 
randum of the Foujdary dak Moonshee in the penultimate 
column of the chailan originally dated 4411, shews that the lefafa 
from the Kalaroa Moonshee to the Hatra dak Moonshee was 
not received with the other letters and ttie books therein cited, 
nor does it appear to have been in the chailan when the witness 
received it, for all appear in the three first columns of the 

chailan, whereas tliis has been evidently appended in the 4tli 
column after the total of eighteen iefajas two books and the let¬ 
ter in English from the Magistrate from Mulnath. 

The omission of the lefafa from Kalaroa was detected on in¬ 
specting the Kaguzpookooria chailan making mention of it, see 
report dated 5th October (document 2) from the witness to the 
Magistrate. 

2 a 2 
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This report shews that the challan now altered to 5th was 
the one referred to, as the other now altered to 4th October, 
did not arrive till the next da_y. The four were returned 

to Ranaf^hat, and yet the dak Moonshee then took no notice of the 
memorandum dated 6th October mentioning that eighteen lefafaSy 
tw'o books and money and a paid letter had been received, (hut 
not of the Kalaroa lefafa) but on 25th October in answer to a 
p.areel of 21st idem gave his false report that the Magistrate’s 
lefafa had been sent in on 4th idem, and when the challan of 
3rd, 4th and 5th were called for on 21st November he altered 
the dates of those of 4th and 5th October and sent them in on 
22nd November. 

The defence is that through press of business defendant in¬ 
advertently wrote 4th instead of 5th and 5th instead of 4tli and 
then, as there was a blot in converting 4 into 5 he wrote 5 
clearly, above the incorrect date. He ])loads that tliere is no 
alteration in the total of lefajas, as there would be had he 
altered the entries subsequently. ^J'he total is in Persian and 
Bengalee and the missing lefafa is the paid ohitlij. 

Now it is clearly seen that the original total of Icfafas in 
column 2 of the challan received on 6th October, was eighteen. 
This total is not written in Persian, although column 2 of tlie 
other two challans exhibits the total of lefafas in Persian and 
Bengalee. The Persian seems to have been an after-thought when 
he had added the missing lefafa in another column of the challan 
returned to him on 6th October to meet the explanation of 
25th idem. The missing lefafa is evidently omitted in the ap¬ 
propriate three first columns, two challans of money are noticed 
belowthe Q\fai&enlefafas inthreefirst columns. In another colmun 
(as well fis in column 2.) the total of lefafas given was eighteen : 
helow that arc mentioned two books and an English letter to the 
Magistrate and the missing lefafa was added afterwards. The 
Eoujdary dak moonshee’s register shews that on 6th October the 
letter to the Magistrate from Mulahatte was a paid letter. The 
defendant now pretends, that the missing lefafa is the paid letter 
noticed by the Foujdary dak moonshee in his memorandum of 
6th October on the challan. But the said memorandum shews 
that only eighteen lefcfaSy two books and one paid letter came, 
besides the two money challans. 

The non-receipt of the lefafa from Kalaroa was distinctly 
reported on the 5th, the date on wliich the missing lefafa^ 
alluded to in replies from the dak moonsheesof Kaguzpookoorea 
dated 7th October of Baugany dated 20th October, of Kam- 
debporo dated 22nd idem and Kalaroa dated 13th November, 
should have reached this, whereas the paid letter which defend¬ 
ant wishes to identify as that now missin g, did not arrive till 
the 16th and is shewn to have been sent to the Magistrate from 
Mulahatcc. 
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The defendant evidently added the missing letter in the 
ivrong column, afier the challan was returned and after he was ‘ 
called upon for report on 21st October, and the dates of the 
cJiallans were also altered by him after the witness returned 
them, and after the Magistrate ordered that the challans of 3rd, 
4th and 5th October should be sent to him for inspection. 
^Jdie witness testifies that the dates were not altered when the 
cJiallans were sent in originally. The jhry gave a verdict of- 
guilty of the charge, i. e. forgery in having altered and muti¬ 
lated the dak challans of 4th and 5th October last, such altera¬ 
tion and mutilation being for his own advantage with a view to 
scrcjen himself I’rom the consequence of gross neglect. 

I concur in the verdict and sentence the prisoner to seven 
years’ imprisonment for forgery. 

EemarJes by the Nizamut Adawlut. —(Present: Mr. D. I. 
Money.) It has been urged by the prisoner’s pleader that the 
alterations, which he is charged witli having made, wore only cor¬ 
rections, but that even if the facts are as the Sessions Judge 
lias represented, the act does not amount to forgery, inasmuch 
as no actual injury was committed, and he cites in support of 
his argument the decisions of this Court in the case of Ameen- 
oollah, August 6th, 1856. Nizamut Adawlut Reports, Vol. VI. 
Part IT. page 302, and of Ghrimundy Lall and another, 12th 
November, 1856, page 931. In the first case it was ruled (pre¬ 
sent : Messrs. B. J. Colvin and J. H. Patton,) that the alteration 
of the date of an order of the Principal Sadder Ameen passed 
on an urzee of the Nazir of tlie Court was not injurious, as no 
one eould he injuriously ajfected by it, and the prisoner made it 
only to screen himself. The Court therefore could not sentence 
him for forgery. In the second case where a prisoner was charg¬ 
ed with causing a forged Bail Bond to be fraudulently executed 
througli another person the Court (Messrs. H. T. Raikes and 
J. H. Patton) ruled that inasmuch as Clause 3, Section 4, Re¬ 
gulation II, of 1807, provides that the penalties for forgery stated 
in Section 3 are meant to include all fraudulent and injurious 
fabrications, &e. of written deeds or papers, and the indictment 
under which the prisoner was convicted neither alleged injury 
to any one, nor had such fact been found ^y the Judge, the con¬ 
viction on the charge as drawn was not sustainable and tho 
prisoner was acquitted. It was argued further that in order to 
constitute the crime of forgery, as defined in Clause 3, Section 4, 
Regulation II. of 1807, the ■alterations must be fraudulent 
and injurious" and that the term injurious implied an injury 
actually committed. 

The Sessions Judge has correctly stated the facts, and upon 
the evidence it would be difficult to arrive at any other con¬ 
clusion than that the alterations in the chullans were effected 
by the prisoner for the purpose charged. 
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The only question is whether such alterations constitute for- 
” gery within the meaning of the Law, Clause 3, Section 4, Re¬ 
gulation II. of 1807. 

1 cannot subscribe to the doctrine that in order to constitute 
this crime it is necessary that some injury should have actually 
accrued. It is immaterial in the eye of the law, whether any 
person he actually injured or not by .alterations of the nature 
charged against the prisoner, provided they may he prejudiced 
by them, and provided there be fraud and an intention to de¬ 
ceive. Were it not so, the chief ingredient of the offence, the 
very germ of this and of every other crime, the intention, would 
be extracted, and the law, instead of imposing a restraint would 
offer a premium upon its commission. 

The Sessions Judge was called upon by the Judge in the 
English department to explain what evidence there was in this 
case of intent to injure or defraud some one. His answer was 
as follows. 

“I conclude that a lufafa from Kalaroa was made away with. 
To conceal this, and to defraud and injure the sender as well as 
the person addressed, the prisoner altered the chullans of 4th 
and 5th October, after he was called upon for report on 21st 
idem.” 

As the opinions of this Court of the 6th August and 12th 
November 1856, have been cited as precedents by the prisoner’s 
pleader in support of his argument in this case, and as this case 
is somewhat similar to the case in which the opinion of the 6th 
August was given, and, as I think it is a question for consider¬ 
ation whether acts of the nature charged and committed evi¬ 
dently with a fraudulent intent, and impeding and intended to 
impede the course of justice, although they may not be proved 
to have caused actual injury to any one, still whether they can¬ 
not be accounted forgery within the meaning of the law, if any 
person or the Government or the public may bo prejudiced there¬ 
by, and as I think for the guidance of the lower Courts an au~ 
thoritative judgment after full argument upon these points is 
required, and that it should be decided whether the ruling in 
the precedents cited is correct, or might in any degree be alter¬ 
ed or modified, I shall suspend my sentence on the appeal of the 
prisoner with reference to the merits of the case, until the legal 
points involved in it have been considered and determined by 
the Court at large. JD. I. Money, 

2&th April, 1858. OJfg Judge, 


The permanent Judges ndt having acceded to my proposition 
that the legal point involved in this case should, with reference 
to the decisions of this Court, which have been cited as prece¬ 
dents, be considered and determined by the Court at large, and 
upon one part of ray reference only as to whether fraudulent 
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alterations, with intent to impede and impeding justice, consti¬ 
tute forgery, though not resulting in actual injury to any one, ' 
having passed a resolution “ that as the question must be decid¬ 
ed judicially, this meeting can pass no opinion upon it. Un¬ 
der Regulation IX. of 1831, Clause 7, Section 4, the presiding 
Judge at the trial may, after recording his own opinion, refer 
the point if necessary to another Judge for judicial opinion” 

I liad no alternative, and gladly availed nnyself of the assistance- 
of Mr. Sconce, before whom the case has been tried both upon 
the legal points as well as the merits. 

Judgment ly Messrs. A Sionce and D. I. Money. The 
charge made in this case against the prisoner should have 
been stated with more precision, so as to indicate explicitly 
the nature and extent of the alterations which the prisoner 
is by the charge asserted to liave made. In his defence, 
however, the prisoner makes a complete answer, and is shewn 
to have fully understood the character of the crime for which 
he was tried. 

The subjects of the charge are two challans^ or invoices trans¬ 
mitted by prisoner in the capacity of di>trict dak moonshee of 
Ranaghat to the dak moonshee of the Magistrate’s office at the 
Sudder Station. These cJiallans bear now the dates of 4th and 
6th October, and the answer of the prisoner is that these dates 
owing to press of business, were erroneously inserted by him ; 
for instead of 4th, ho should have written 5th, and instead of 
5th he should have written 4th. That is on two successive 
days he mistook the date of despatch, in the one case post dat¬ 
ing and in the other antedating the challan. 

This then is the prisoner’s explanation of one portion of the 
alteration: and he further says, with respect to the challan erro¬ 
neously dated the 4th October instead of the 5th, that he had 
entered a lefafa or packet which is now missing, on the night 
of despatch, and in proof of that bona fide entry, he referred to 
the clearly written total of the entire number of packets (22) 
covered by the challan. 

Such then is the forgery charged, that is, altering the dates 
of both challans and altering one challan by adding thereto a 
packet which it did not bear at the time of despatch. 

The Sessions Judge has partially misunderstood the prisoner’s 
defence. Ho says “ there can be no doubt that the prisoner 
altered the dates of the challans: he does not deny it.” This is 
a mistake. Prisoner does not admit the alteration of the chal¬ 
lans. On the contrary, he states that the challans bear the 
dates now which they bore at the time of despatch but that in 
the hurry of writing, on both days, he wrote the wrong date. 

Now as to the facts, it appears to us upon the strongest pre¬ 
sumption, that the alterations of the original documents are 
proved to have been made by the prisoner. Both challans after 
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despatch by prisoner were received by the inoonslice at the 
" Sudder Station, on successive days, that is on the 5th and Gth 
October; and this rnoonshce, recording his receipt of the pack¬ 
ets despatched, on the face of each Chilian, returned the challans 
as vouchers to the prisoner. The first piece of evidence of al¬ 
teration is the appearance of tampering with the figures. The 
challan of the 5th is plainly altered from the 4ith, and that of 
the 4th has been adapted from tlie 5th. 

Next, it appears to us to be extremely improbable that on 
two successive days, prisoner should have mistaken the date of 
despatch ; and in an inverse manner, on one occasion using a 
date too soon, and in the next a date too late. 

Further, we observe that the explanation now given by pri¬ 
soner is an after-thought; for on being first called upon for an 
explanation as to the missing packet, in his report of the 21st 
October, he stated he had forwarded it on 4th October. lie 
now says that it was despatched on the 5th ; that is that the 
challan of the 5th was erroneously dated the 4th, again on a 
later occasion he returned this challan of the 4th to the Magis- 
trato to prove Iiis despatch of the packet on that date, and 
he is still silent as to the mistake made in the hurry of 
writing. 

But the most material evidence is that connected with the 
subsequent addition of the entry of the missing packet. It is 
the lowest entry in the list: and the total of the packets des¬ 
patched purports to be twenty-two. 

But the Sudder Moonshee’s receipt of Gth October, written 
on the face of the challan is for twenty-one packets only. This 
receipted challan was returned at oneo to the prisoner: and 
though it ackowledged that only twenty-one packets had come 
to hand, prisoner took no notice of the omission. Prisoner’s 
silence affords strong presumption that the Sudder Moonshee 
had given an exact receipt for the whole packets originally sent 
namely twenty-one, and that the missing packet was subsequently 
added. Prisoner accounts for his silent acceptance of an incorrect 
receipt by saying that he did not notice the mistaUe. But the 
inference is wo think inevitable that on the missing packet 
being traced to bis oliioe and no further, and on his being call¬ 
ed upon to account foi^ the loss, he so altered the challan as to 
make it appear that he had despatched it to the Sudder Moon¬ 
shee, and that the responsibility for the loss, lay with the 
latter. 

Finally, we have ^lo Sudder Mooiishee’s evidence. Not only 
does this evidence satisfy of the alterations made on the 
challans, after he had returned them receipted, to tlie prisoner: 
but the fact that they were restored to the prisoner’s custody 
and the tenor of the receipts on different dates recorded, strong¬ 
ly corroborate the truth of the witness’s evidence. 
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It is saul, however, by the ])loader who appeared as eounsol 
for the prisoner, that even supposing the facts charged to be 
proved, these facts do not constitute the crime of forgery. 

In Clause 3, Section di, Kegulation II. of 1809 forgery is 
dehned to be the fraudulent and injurious fabrication or altera¬ 
tion of written ])apors of whatever descri[)tioii. Here the alter¬ 
ations elTeeted by the prisoner appear to bo injurious as well as 
fraudulent. Forgery has been sometimes destined as the making 
of a false instrument with intent to deceive : and there can be 
no question that the alterations now charged were false and in¬ 
tended to deceive. 

Ibit they wore more. They were in themselves injurious 
and wei-e intended to bo injurious. Tlio chalUms were altered 
after they had been receipted by the Sudder Mooushee and the 
clfect of the alteration was to represent, that though by the 
clinjtan forwarded on the 5th October only twenty-one packets 
had been des])atehod to and receipted by the Sudder Mooushee, 
he must be hold answerable for receiving twenty-two packets, 
d’lie elfeot of the alteration was to convert the acknowledgment 
of receiving twenty-one packets, into an acknowledgment of 
receiving twenty-two and to make it obligatory on the Sudder 
Mooushee. 

Two cases tried by this Court in 1850 have been quoted by 
the prisoner’s counsel as a bar to a conviction in the present 
instance. The first is reported at page 303, part 2 of the cases 
for 1S50. In this case the date of an official order made on a 
Nazii ' arzac was the ground of the forgery charged ; and it 
was held that tlie alteration of the date was not injurious. But 
the circumstances of the present case are of a different character. 
Again we are referred to the trial reported at jiage No. 931, of 
the same Volume when on a charge turning upon the forgery 
of a bail bond, it was hold that injury to any one had not 
boon found proved: but here also, the acquittal of a prisoner 
on a charge in which the forgery was not proved to be injuri¬ 
ous cannot govern the issue of a trial on which injury is estab¬ 
lished and which injury throughout this trial, the prisoner has 
endeavoured to give effect to. The guilt of the prisoner, it 
appears to us, does not dcqtend on the consequences of his for¬ 
gery but on the forgery itself. His purpose was to cast tlie 
accountability for the missing packet on the Sudder Moonshee; 
and though that purpose has been frustrated, the crime of pi'i- 
soner has been completed by his own acts. 

We accordingly convict the prisoner of the crime of forgery, 
but it appears to us that the sentence imposed by the Sessions 
Judge should be modified. Tbero is no evidence to show that 
prisoner had liny object to gain by abstracting the missing 
packet; or that he for any purpose of his own did detain the 
packet. 
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Under all the circumstances we sentence the prisoner to one 
year’s imprisonment with labor from the date of his conviction 
by the Sessions Judge. 

BemarTcs by Mr. D. J. Money, Officiating Judge. 

Since the decisions of this Court, to which our attention has 
been called have been citecTby the prisoner’s pleader as prece¬ 
dents in his favor, and as barring tlie prisoner’s conviction in the 
present case, I think it right to record my dissent from the 
principle which the finding in each case would appear to 
establish, viz. that in order to constitute the crime of forgery 
an actual injury must ham accrued, inasmuch as I think that, 
where the act is fraudulent and there is an intention to deceive, 
it is sufficient if an injury is likely to accrue or any one may 
he prejudiced by it. 


Pjiesent : 

A. SCONCE, Esq., Judge, Aim D. I. MONEY, Esq., 

Officiating Judge. 


GOVERNMENT 
versus 

SHEIKH CHUND. 

Crime CnAROEn. —Wilful murder of Musst. Dhungah. 

- Committing Officer.—Mr. H. A. R. Alexander, Magistrate 
of Backergunge. 

Tried before Mr. F. B. Kemp, Sessions Judge of Backer¬ 
gunge, on the 24th March, 1858. 

Bemarks by the Sessions Judge .—The prisoner is arraigned 
rp, . on a charge of wilful murder, he pleads not guilty. 

Bonerconvi^'- vcrdict of the jury* finds the prisoner guilty of wilful 

murder on violent presumption. 

The facts of the case are 
briefly as follows. Azim chovvkee- 
dar of the village of Chitkee in 
the jurisdiction of pharce of 
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murder * Two respectable vakeels of 

sentenced to CW of this district 

suffer deatli, Baboo Gopal Bai, Moonahee 

there beingno-Tumeezoodeen. , 

evident ^to Rajapoor, on the night of the 23rd of December, 185*7, lodged 
show that he a complaint to this effect, that on the same day, a near neigh- 
was not sane hour of his, Lohai, called to him, and informed him that the 
prisoner Chmid who is the uterine brother of Lohai, had mur- 
mi e his wife, having cdt her throat with a dap. That the 

’ chowkeedar went to the house of Lohai, and found the prisoner 
sitting in the verandah of the northern house, and the corpse 
of the woman lying with the throat cut in the interior of the 
house; that the chowkeedar questioned the prisoner, who gave 
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no answer ; that Lohai informed the chowkeedar that the pri¬ 
soner being enraged with his wife because she did not roast 
some rice as directed to do by the prisoner had cut her throat, 
the chowkeedar further stated that the dm^ with which the 
murder had been committed, had been secured- 

Tho police mohurrir held the inquest on the 24th of Decem¬ 
ber. On the same date the answer of tlie prisoner was record¬ 
ed by the mohurrir. The prisoner denied the crime, and stated 
that he was unable to say who had murdered the deceased, ho 
admitted that the dao which was delivered to the police by 
Azim chowkeedar belonged to him. On the 25th of December 
the mohurrir submitted his final report. 

In the Magistrate’s Court the prisoner’s defence was as fol¬ 
lows : a denial of the crime, that his wife, the deceased, told him 
to go and cut the paddy crop, that the prisoner not going, 
the deceased quarrelled with him, and cut her own throat. 

The Magistrate records the following reasons for committing 
the prisoner to take his trial on a charge of wilful murder. 
" The prisoner pleads not guilty and states that his wife cut 
her own throat, but this is a very improbable story and, in tlie 
face of the strong circumstantial evidence against the prisoner, 
cannot be credited. It appears that the [uisoner killed the 
wife, the deceased, because the latter gave him abuse for not 
going to cut his paddy crop.” 

The principal witness in this case is Daoree, No. 5, the ne* 
phew of the prisoner. Daoree is aged about 13 years. Hefore 
examining him, I carefully questioned him and satisfied myself 
that ho perfectly understood the nature and responsibility of 
the solemn affirmation made by him. This witness is a very 
intelligent lad and gave his evidence clearly and in the main 
point consistently. He deposes that one day he and his aunt 
the deceased, roasted some rice; that the witness took his por¬ 
tion of the rice and began to eat it in the verandah of the west¬ 


ern house; tliat his aunt the deceased, took her portion and 
went into the northern house ; that after about 2 dunds (say forty 
minutes) a noise “ oh ma" arose, the witness ran to the north¬ 
ern house and saw the body of his murdered aunt lying, and 
the prisoner about four feet from the body with a dao in his hand; 
that the witness snatched the dao out of*the hands of the pri¬ 
soner ; that in doing so the little finger of his left hand was 
sli ghtly* wounded, that be went and gave the information to 

his father who was catting pad- 
* The mark as if of a out Jjj the plain ; that his father 

^^owkeedar .ith 

finger of the witness. 

corpse and apprehended the pii- 
soner; that the chowkeedar asking for the dao the witness pro¬ 
duced it from the western verandah where he had placea it; 
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tliiit wlioii llic witness seized the dao the prisoner lield it tight; 
that the [)ri.soner bent forward a little in the struggle ; that 
the witness kicked the prisoner on the chest and the prisoner 
let go the dao; that he, the witness, did not see or hear any dis¬ 
pute between the prisoner and tlie deceased ; that the prisoner 
two months before the occurrence of the crime was sick with 
fever and “ bai did 'no work but sat in tlic house ; the wit¬ 
ness recognizes the dao produced in Court, as belonging to the 
prisoner, and to he the dao wliich the witness took from the 
hands of the prisoner as above detailed ; deposes that the mo¬ 
ther of the witness was inside the western house when the 
crime was committed; that she came out on hearing the cries 
of tJie witness. 'JMie corpse of the deceased was lying face 
downwards. States that he did not depose before the Magis¬ 
trate that the deceased told the prisoner to go and cut the pad¬ 
dy ci’op. 

Mohamed Ahjun chowkeedar witness No. 1, deposes briefly 
as follows : that on the 9th of Pose last about 1 'prohur of the 
day, the prisoner’s brother Lobai witness No. 2, called me, and 
said, Come quickly, see, Chund has murdered bis wife. The wit¬ 
ness went to the prisoner’s house and saw the corpse of Chuiid’a 
wife lying in the northern house, with the throat cut, the pri¬ 
soner was sitting near the door of the western bouse, the wit- 
ne.s3 asked the prisoner why he had done such a deed, the pri¬ 
soner made no answer, the chowkeedar bound the prisoner and 
made him and the corpse over to the charge of Suleem and 
Wazeer Mohamed chowkeedars, and proceeded with Lohai to 
lodge information at t\\Q pliaree. The witness saw no weapon 
in the hand of the prisoner. On enquiry finding that Daoreo 
the son of Lohai had snatched the dao from the hands of the 
priiioner the witness took the dao from Haoree, there were then 
marks of blood on the dao ; saw no marks of blood on the clothes 
of the prisoner ; there was much blood near the corpse ; the bro¬ 
ther of the prisoner on being asked told the witness that tlio 
deceased had told the prisoner to go and cut paddy ; tliat tlie 
])risonor beeame angry and wounded the woman; the deceased 
was a young woman, without family and healthy ; that she was 
chaste ; that the house of the witness is about one hundred and 
fifty feet from the lioitse of the prisoner a small hhal intervening. 
Heard no dispute between the prisoner and his wife the deceased. 
Lohai and the prisoner reside in the same ^^haree.^' Haoree 
brought the dao from the verandah of the western house. Never 
heard the prisoner and hi.s wife, the deceased, dispute on any 
occasion. The prisoner usbd to talk like any other person. A 
few days before the crime he had fever, from that time he has 
become somewhat lazy, llecognises the prisoner and the dao 
produced in Court. 

The witness Lohai No, 2, is tho elder brother of the prisoner, 
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hu tleposcs briefly as follows. On the 9th of Pose, about 1 
jjrolmr, 1 was cutting paddy, my son Daoree came and told me 
that his aunt had been murdered and that he had taken the 
dao from his uncle’s hands. Hearing this I ran hastily ; called 
tlie cliowkeedar, Moharned Ahjun witness No. 1; went home ; 
saw the corpse in the northern house and the prisoner sitting 
in the verandah ; I and the cliowkeedar questioned the prisoner; 
he gave no answer; Daoree produced a -bloody dno from the 
verandah saying that he had snatched it from the hands of the 
prisoner. 1 heard that tlie prisoner asked the deceased for 
some roasted rice ; that she would not give him any and he mur¬ 
dered her. The deceased was about twenty years of age ; she had 
no family; she was healthy; her temper was somewhat passion¬ 
ate ; the prisoner since last Badro, neglects his duties as a hus¬ 
bandman ; the prisoner and the deceased used to quarrel now and 
then on this subject; the prisoner married the deceased two 
years ago ; they lived together in the same house. From the 
time of his apprehension to the time he was sent in to the 
Magistrate, the prisoner made no communications on the sub¬ 
ject of the crime. Daoree was wounded in the hand ; can’t 
remember in which hand. The deceased was chaste. The dao 
jiroduced in Court belongs to the prisoner. About a year be¬ 
fore the prisoner’s marriage he was ill with “iai;” he recovered 
and married in Badro last; he was ill again of the same disease; 
the prisoner used merely to sit still; he did not speak to any 
body ; Zaher is a very near neighbour of ours; the others live 
at some little distance. 

The witnchS Musst. Rajoo No. 6, wife of the witness Lohai 
No. 2, deposes briefly as follows. On Wednesday the 9th of 
Pose, about 1 prokur of the day, I was in my western house ; 
1 heard a noise of “oA wa” proceeding from the northern house 
of the prisoner ; I sent iny step-son Daoree to that house ; he 
went there and returned and told me that the deceased had 
been murdered. I went to that house peeped in, saw the corpse 
lying bleeding. I returned to my house ; Daoree brought the 
dao from the hands of the prisoner and told all the people; 1 
can’t say why the prisoner murdered the deceased. I asked the 
prisoner at the time but he gave no answer. I did not hear 
any noise as of parties quarrelling befcJre. I heard the sound 
of “oA mad’ “ oh ma” was pronounced once. I never saw the 
prisoner and his wife quarrel particularly together beyond the 
disputes that are usual between husband and wife. The deceas¬ 
ed was fifteen years of age ; she had been married to the prisoner 
about eighteen months ; she was chaste ; she had no family; the 
prisoner is a good man. I cannot say why this misfortune* has 

* The expression used by happened to him ; he had been sick 
tlie witness, I can’t say wliy with fever and from last 

bis forehead has been burnt. year; he used to sit silent; he used 
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sometimes to do the work of a liusbandman, sometimes not; I 
did not seethe struggle between Daoree and the prisoner for the 
dao. The corpse of the deceased was lying face downwards. 

The witnesses named in the margin* live in the same village 

as the prisoner ; depose that they 

* Wazeer Mohomod, ^©^t to the house of the prisoner 

s! Sutem. chowkeedar. ‘I** "'“''der; f ^ the 

body of the deceased with the 

throat cut; questioned the prisoner who said nothing. The 
two witnesses remained in charge of the prisoner and the corpse 
while the witness No. 1, went to the police to lodge in¬ 

formation. Heard that the deceased had told the prisoner to 
go and cut paddy and that in a fit of anger he had murdered 
the deceased. Never heard any thing against the character 
of the deceased, the prisoner is a husb-imlman and well be¬ 
haved. Never heard that the prisoner was ill, we are in the 
habit of meeting the prisoner; know him to be a well-behaved 
man. 

The witness Zaher No. 9, a near neighbour of the prisoner 
deposes. On the 9th of last Pose, I heard Lohai weeping ; went 
to his house ; saw the corpse of the prisoner’s wife lying in tl)e 
northern house. On my asking, Lohai and Daoree said that 
the prisoner had murdered his wife. The prisoner was not ill; 
1 am in the habit of seeing him constantly. For a few days 
before the murder he did not do the work of a husbandman. 
He used to sit idle. Never heard from any body that he w.'is 
ill; the prisoner is a connection of mine by marriage ; he did 
not tell me why he sat some days before the crime doing no¬ 
thing. 

The witness Jubaroollah No. 10, deposes? I heard from the 
witness No. 1, that the prisoner had murdered his wife ; I went 
to the prisoner’s house; I saw the prisoner tied; 1 asked the 
witness Daoree, he said, My aunt told the prisoner to go and 
cut paddy, therefore he murdered her ; I did not see the corpse ; 
1 did not ask the prisoner any questions; 1 used to meet tlie 
prisoner at intervals of a day or two; never heard of his illness; 
my house is about 500 feet from the prisoners. 

The medical officer Dr. Scanlan, had left the station when 
this trial came on, hi^ deposition in the Magistrate’s Courtis 
as follows. “ There was an incised wound on the right side of 
the neck which was three inches long and one deep, penetrating 
to the vertebrae. This wound divided the vessels and nerves 
on the right side of the neck and must have caused speedy 
death. It must ha?e been inflicted by some sharp-cutting in¬ 
strument such as a iao. The deceased by using her left hand 
might have inflicted ,the above wound on herself, but it is more 
probable that another party inflicted it on her, as considerable 
force was required to inflict so severe a wound.” 
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The evidence of the medical officer has been attested in this 

Court by the witnesses named in 
* No. 11, Mr. Pereira. the margin.* 

„ 12, Qungachum Doss. witnesses to the mofussil 

j. XT o -D "u inquest are named in the margin.t 

„ 4, Mohamed Kazim. A sketch of the lethal weapon 

which weighs 4 chittacks is submit¬ 
ted with the record. 

I have given a close and I believe faithful translation of the 
evidence taken in this Court. A careM consideration of this 
evidence has led me to the conclusion that there can be no 
reasonable doubt that the prisoner killed his wife. There is no 
evidence to prove that the prisoner was not in his right senses 
when he committed the crime, the averment that the prisoner 
was ill some time previous to the murder is made in this Court 
by the witnesses Nos. 1, 2, 5 and 6, of whom Nos. 2, 5 and 6, 
are near relations of the prisoner, but not in the Court of the 
Magistrate or before the police, and is contradicted by the evi¬ 
dence of two near neighbours of the prisoner, the witnesses Nos. 
9 and 10, as also by the evidence of the two chowkeedar wit¬ 
nesses Nos. 7 and 8, who reside in the same village as the pri¬ 
soner. The demeanour of the prisoner in this Court was sullen, 
but perfectly quiet and self-possessed, he is unquestionably 
sane. The prisoner has examined no witnesses to his defence, 
seeing no extenuating features in this case it is my duty to re¬ 
commend that the prisoner he sentenced capitally. 

The attention of the Magistrate will be called to tbe very 
unnecessary delay in committing this case. On referring to 
the record of this case in the Magistrate’s Court, I find that 
this case was completed on the 6th of January, the Magistrate’s 
commitment is dated the 20th March. 

Remarlca hy the Nizamut Adawlut ,—(Present : Messrs. A. 
Sconce and D. I. Money.) 

Mr. A. Sconce. —Prisoner is charged with the murder of his 
wife Dhunjah, a young woman of about twenty years of age to 
whom he had been married nearly two years. The evidence 
recorded at the trial is fully and accurately detailed in the 
Judge’s letter. ^ 

Prisoner and his elder brother Lohai, lived in the same pre¬ 
mises. On the morning of the murder, the 23rd December, 
1857, Lohai had gone to work in the fields, leaving at home, 
his wife Raj 00 , his son Daoree, a lad of thirteen or fourteen, the 
prisoner and his wife. The murder occurred about 8 a. m. At 
this time, the deceased Dhunjah was in a house situated on the 
north side of the premises; Rajoo and her son, in a house on 
the west side. Suddenly the cry of Dhunjah was heard, both 
by Rajoo and Daoree, oh ma ! Daoree immediately went across 
to the north house; and in it ho saw Dhunjah lying lifeless, 
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and the prisoner Sheikh Chaiid standing close by, with a dm 
in his hand ; the dao^ Daoree, after a slight struggle, snatched 
from him. Dhunjah had received a deep gash in the right side 
of her neck, described by the medical officer as three inches 
long and one deep and which divided the vessels and nerves on 
the right side of the neck. Presently the deceased was seen i)y 
Rajoo, and at no long interval by Lohai, the chowkeedur 
Muhomud Ajeem and others. 

There is the very strongest presumption, short of direct 
testimony, that the prisoner perpetrated the murder. Before 
the Magistrate, the prisoner said that Dhunjah killed herself, 
before the Sessions Judge, however, he said he knew not how 
she was killed, and he adduced no evidence: and his silence 
as to the self-slaughter of Dhunjah on the immediate discovery 
of his wife’s death and in his first examination by the police 
phareedar shews that the intermediate statement has no 
foundation. There appears not to bo the slightest ground for 
supposing that his nephew Daoree, his sistei'-in-law Itajoo, his 
brother Lohai or the other witnesses have Inanifested any pur¬ 
pose of bearing hard upon the prisoner by their depositions. 
By these witnesses the facts within their knowledge seem to 
be simply and truly told, and we can come, 1 think, to no con¬ 
clusion but that the prisoner is guilty of the charge*. We have 
no explanation of the cause of the murder but that of momen¬ 
tary, unrestrained passion. To the Magistrate the lad Daoree 
said that he had heard Dhunjah taunt the prisoner for not 
going to cut the rice crop with others, and that he got angry 
and abused her. Daoree did not repeat this to the Sessions 
Judge, and indeed denied having made the statement to the 
Magistrate. Lohai says he heard, (but this necessarily is very 
indefinite) that the prisoner had murdered his wife because she 
refused to give him some baked rice. The prisoner would ap¬ 
pear to have been sickly, and was out of sorts. He was averse 
to work. Illness may have depressed liim : he was listless and 
silent; hut no one considered him nor there is any reason for 
considering him insane. 

1 would convict the prisoner Sheikh Chand of the wilful 
murder of Musst. Dhmijah, and sentence him to snfier death. 

Me. D. I. Money. —The facts of the case as established by the 
evidence on the record, are given at length and very correctly 
by the Sessions Judge. 

It is impossible, upon the evidence, to come to any other 
conclusion, than that the prisoner was guilty of the wilful mur¬ 
der of his wife. 

There is no ground whatever for the suicidal hypothesis, 
although the possibility ofethc suicide is admitted by the Civil 
Assistant Surgeon. The deceased was found, immediately after 
tlir murder, with her face upon the ground, in a pool of blooii^^^ 



CASES IN THE NIZAMUT ADAWLUT. 


195 


Now as the cause and the effect were simultaneous, the death 
ensuing upon the injury instantaneously, it is scarcely possible, ' 
if she took her own life by cutting the right side of her throat 
with her left hand, which is the only way the Civil Assistant 
Surgeon thinks the suicide could have been committed, that 
she should afterwards have turned herself over. Although, how¬ 
ever, he admits the possibility, he is of opinion, that the fatal 
injury must have been caused by another hand, and the evi¬ 
dence, I think, indisputably proves, that none but the prisoner 
could have inflicted it. It is almost' self-evident from the 
prisoner’s own conduct, and the different answers ho has given, 
when questioned upon the subject. 

The provocation is not apparent, but there is no reason for 
believing the prisoner not to have been of sane mind when he 
committed the act, beyond a mootliness of disposition or temper, 
to which he appears to have been subject previous to its com¬ 
mission, and subsequently on his trial. 

As, therefore, there is no evidence to show, that he had not 
the power to resist the homicidal impulse, and as he gave way 
to it from ungoverned passion, I see no extenuating circum¬ 
stances in the ca.se, and concur in the conviction and the capi¬ 
tal sentence. 
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Pbesent: 

A. SCONCE, Esq., Jud^e, and D. I. MONEY, Esq., 

Officiating Judge. 


GOVERNMENT 

versus 

NEE POH. 

CaiME CnAKGED. —Murder of Leetaw. 

Committing Officer.—Lieut. J. C. Haughten, Officiating De¬ 
puty Commissioner of Tenasserim and Martaban Provinces. 

Tried before Capt. H. Hopkinson, Officiating Commissioner 
of Tenasserim and Martaban Province^ on the 29th April, 
1858. 

Remarks hy the Officiating Commissioner .—The parties in 
the case are Karens and live in a remote tract of the Tavoy 
district called Metu. They are of a people far more rude and 
barbarous than the Burmese. A people very shy and very 
timid, disliking nothing so much as intercourse with foreigners 
or to be called away from their villages and generally prompted 
by this feeling of dislike to conceal all crime that occurs among 
them^ while they find a further motive for concealment, in the 

TOL. TUI, ' 2 c 
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the case sen¬ 
tenced to be 
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transportation 
for life. 
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(Unger a member of their tribe runs from denouncing an offon<]- 
er whoso punishment his relations would consider themselves 
bound to avenge on his accuser and those who assisted the 
latter. 

I regret that I was unable to procure the attendance of the 
witness Nga Moo examined before the Magistrate, who had gone 
into the jungle, no one knew where; he is a Karen who has 
been converted to Christianity, and it was through his revela¬ 
tions that the murder of Leetaw came to the knowledge of the 
authorities, else doubtless it would have been concealed for the 
reasons I have given. 

Mr. Cross, an American Missionary, who has resided for 
many years among the Karens, speaks their language, and 
has deservedly won their entire confidence, interpreted in the 
trial before the Magistrate, but he was unfortunately absent 
from Tavoy at the time of the Sessions trial, and I had to con¬ 
tent myself with a Barman, who probably was not so well 
qualified as an interpreter and who, 1 could see, failed to inspire 
the witnesses with that confidence which enabled them to tell 
their story so freely and unreservedly, as they did to Mr. Cross, 
1 had great difficulty in eliciting their evidence. 

These explanations, I trust, will be carefully considered by 
the Court, they arc absolutely essential to the right under¬ 
standing of the case of which I will now proceed to give an 
account. 


Some time about the beginning of last rains (the witnesses 

have no idea of precise divisions 
Wit. No. 4, Mecblioy ^w. time) the prisoner Nee Poh 

;; e, Nusa Saya. had been recently discharg- 

ed Irom jitil, was in the house of 
his brother the deceased Leetaw, there had boon a libation to 


the Nats there that morning at which the prisoner had assist¬ 
ed. The prisoner began harping upon the neglect shown him 
hy the deceased while he was in jail, and, irritated by this 
imagined wrong or hy the reply of the deceased to his allusions 
to it, he took down a cross-bow from the roof of the house and 
wrenching the bow from the heavy stock, stmek the deceased 
several times over the head with the latter. The deceased died 


immediately, his daughters who interposed to shield tlieir 
father from the prisoner’s attack were also assaulted by him. 
The prisoner slept in the deceased’s house the night following 
the murder and next day had the body burnt. The prisoner 
also burnt the bow stock with which ho killed his brother. The 


No. witiiesB for prosecution headman of the village the wit- 
Nga Phjan. ness Nga Phyan, who had been 

called by one of the deceased’s daughters to come to her father’s 
assistance, on entering the house found him lying on the point 
of death, blood was flowing from several wounds on his head 
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and the skull was fractured to such an extent, that part of the 
brain could he seen. The prisoner said to the witness, “ Don’t 
you come, you have nothintj to do with this business.” The 
apprehension of the prisoner was only effected about a month 
and a half afterwards ; it had been delayed through fear of him, 
and was then managed by stratagem ; while this witness was in 
the house, the witness Nga Mai a son-in-law of the deceased 
r UT « -RT Tir • came in from fishing, the de- 

* ^ ceased was quite dead tlien, 

with two wounds, one on each temple, and one at the back of the 
head, and blood flowing from them. The prisoner was sitting by 
the side of the deceased when Nga Mai returned to the house 
and he told Nga Mai afterwards that he had only killed the de¬ 
ceased in fun. 

Defence. —The prisoner says that be and deceased had been 
drinking, and tliat the deceased fell off from the verandah of his 
house on to the ground and was killed by the fall. The Thoo- 
gyee and the villagers regarding the prisoner as a bad man 
whom it would be desirable to get rid of, thought the opportu¬ 
nity a good one to accuse the prisoner of having killed tiio 
deceased and have trumped up this story. 

Verdict of the Jury. —The Jury, after a few minutes consul¬ 
tation, returned a verdict of not guilty” acting as they gave 
me to understand, under some notion that the law of evidence 
would not support a conviction founded principally on tlie tes¬ 
timony of the near relations of the deceased, but more probably 
influenced by a belief commonly entertained by Burmese that 
to save life, even the life of the greatest criminal, is always 
meritorious. 

Opinion of Judge, —I have no doubt myself, however, of the 
guilt of the prisoner and that he committed the crime with 
which he is charged, and, thinking so, I beg to propose that the 
capital sentence 1 have pronounced against him bo confirmed 
and carried into eflbct. The account given by the prisoner of 
the manner iu which deceased came by his death is in itself any 
thing but probable, and if he had so died, that his family, his 
neighbours, the headman, all the village in fact, as the prisoner 
says, should have conspired to implicate an innocent man in his 
death is contrary to all experience of the Karens, 1 hold the 
prisoner to have committed, without any extenuating circum¬ 
stances, a most cruel and barbarous murder. 

liemarks hy the Nizamut Adaiclut. —(Present: Messrs. A. 
Sconce and D. I. Money.) We concur with the Commissioner 
that it is proved in this case that the prisoner Nee Poh felled 
his brother, the deceased Leetaw, with the stock of a cross-bow 
and so murdered him. 

The murder appears to us to have been perpetrated in the 
excitement of a drunken brawl. 

2 c 2 
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The proceedings in both the Lower Courts are carefully re¬ 
corded and reported. It is stated, however, by the Commis¬ 
sioner that he was aided by a less efficient interpreter of the 
Karen language than the Missionary whose services the com¬ 
mitting officer had the benefit of; and for the elucidation of 
the circumstances attending the murder, it is necessary to con¬ 
sider the depositions recorded by the Commissioner as illustrated 
and to some extent modified, by those delivered before the 
Deputy Commissioner. 

In either Court no distinct or known motive is assigned for 
the murder. In March 1856, the prisoner had been convicted 
of theft with violence and was sentenced to one year’s imprison¬ 
ment. About two months after his release on a day, not exactly 
known, this murder occurred. It is said that the prisoner this 
day had expressed some dissatisfaction because the deceased 
had neglected his wife or perhaps himself, during the time he 
was in jail. But the widow of the deceased Mee Bhoy who is 
one of the principal witnesses, spoke very doubtingly on this 
point and in her deposition before the Magistrate, which in 
other respects is full and indicates no leaning towards the 
prisoner, she said she never heard any conversation between her 
husband and prisoner on the subject. We think, therefore, 
that it is not proved that any malice on the part of the prisoner 
can he ascribed to the matter now referred to, and it seems to 
us improbable that if any ill-will existed, it should not have 
broken out till two months after the prisoner had been released 
from jail. 

On the forenoon of the fatal occurrence, at the house of the 
deceased, was held an entertainment described by the Commis¬ 
sioner as a “ libation to the Nats,” the object being, as stated 
to the Deputy Commissioner by Nga Mai, son-in-law of the 
deceased, to invoke their blessing and assistance. The party 
consisted of the prisoner, the deceased, Nga Mai and two others. 
They ate and consumed nearly two bottles of not strong spirit. 
Of such spirit, it was said by one witness, that a man could 
take two bottles; while one of the daughters of the deceased, 
with a simplicity and peculiarity of manners to which we are 
not accustomed, said she herself could drink one bottle. Al¬ 
most all the witnesses^gree that the prisoner was not intoxi¬ 
cated ; one Nieprew says he was not very drunk, only a little. 

But it seems to us that the condition of the prisoner is more 
exactly indicated by the events that passed previous to the mur¬ 
der than by the idea communicable to us by the statements of 
the witnesses as to the effects of the previous revelry. Before 
the Deputy Commissioner Mee Bhoy, wife of deceased, said 
that while her husband wfes sitting at the east end of the 
verandah and was about to rise after eating, the prisoner shov¬ 
ed him and he fell down off the verandah, which was high as a 
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man’s forehead from the ground. The deceased was not hurt 
hy this fall. No ex]:)lanation is given of the character of this 
act of violence, but it seems to have been done in a wild frolic. 
Again about the same time, as appears from the depositions of 
Mee Bhoy and herdaughters, Natchaboo and Nasa Kay a, before 
the Deputy Commissioner, the prisoner going out with a bot¬ 
tle in his hand, stumbled at the doorway, fell and cut his hand 
with the broken bottle. He came back to the girls to liave 
the blood staunched. Natchaboo said, “ I took a piece of cloth 
and tied up his hand: at the same time he had the stick of the 
bow on which he sat, with him,” while her sister stated, “ After 
prisoner had stopped the blood, he made an angry noise and 
took down the cross-bow.” Bo according to Mee Bhoy, prison¬ 
er hurt his hand by the fall shortly before he attacked her 
husband. Thus it appears to us that with whatever momen¬ 
tary feeling the attack may have been influenced, it did not 
arise from a sense of premeditated injury. Not long before 
prisoner cast his brother out of the verandah ; next going out, 
we know not where, “ in holding a bottle with spirit in it,” he 
fell and cut his hand: then after he returned and got his niece 
to tie up his wound, he is described (appai'ently) as immediate¬ 
ly attacking her father. 

Prisoner’s statement, unsupported by evidence, is that the 
deceased died of a fall from the verandah. 

Upon the whole it seems to us that the evidence in this case 
does not disclose facts of that high degree of aggravation which 
calls for the extremest penalty of the law ; and that the proper 
sentence to be imposed on the prisoner is imprisonment in 
transportation beyond sea for life. 
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Present : 

D. I. MONEY, Esq., Officiating Judge, 


GOVERNMENT 

versus 

SOOKOOR MAHOMED. 

Crime Charged. —Culpable homicide of Musst, Tera Beebee 
who was at an age unfit for sexual intercourse and was wounded 
from the effects of violence used in a forcible violation of her 
person by her husband. 

Crime Estarlished. —Culpable homicide. 

■ Committing Officer.—Mr. J. C. Dodgsou, Officiating Magis¬ 
trate of Sylhet. 

Tried before Mr. M. Shawe, Sessions Judge of Sylhet, on the 
2nd March, 1858. 


Sylhet. 

1858. 


May 31. 

Case of 
SOOEOOB 
Mabomed. 

The appeal 
of the prison¬ 
er was rejected 
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SOOKOOB 

Mahombd. 

the Court con- 
Bidering the 
charge fully 
substantiated 
and the sen¬ 
tence passed 
by the Ses¬ 
sions Judge 
lenient. With 
reference to 
the probable 
frequency of 
the crime the 
Court was of 
opinion, that 
some restric¬ 
tion might bo 
imposed by le¬ 
gislative en¬ 
actment upon 
the parent, to 
prevent his de¬ 
livering over 
Ills child to a 
husband’s cus¬ 
tody and the 
rites of mar¬ 
riage, before 
she is fit for 
there consum¬ 
mation. 


Remarks hy the Sessions Judge. —The j)risoner Sookoor 
Mahomed had f{)rcible connection witli his wife Musst. Tera 
Beebee, aged about twelve years, who had barely attained the 
age of puberty and caused death therebj'. The prisoner con¬ 
fessed before the police and the Magistrate, pleading not guilty 
before me, but making no defence. The only similar case, 1 
could find to guide me as to the extent of punishment, was 
that of Jebun Kybert, convicted and sentenced by the then 
Sessions Judge of Sylhet on the 23rd of January, 1850, and 
whose decision I have taken as a precedent. 

Sentence passed hy the lower Court, —To be imprisoned 
without irons for (2) two years from this date and to pay a 
fine of lls. '25, on or before the 15th instant, or in default of 
payment to labor until the fine be paid, or the term of his 
sentence expire. 

Remarks hy the Nizamut Adau'lut. —(Present: Mr. D, I. 
Money.) This case is similar to the case tried by this Court on 
the 20bh January 1858, and reported in the Nizamut Adawlut 
Reports for that month page 5, though not attended perhaps 
with so much rufiian violence. There the wife too was of more 
tender age, almost a child. 

In a similar case of Bawool Saha tried by this. Court on the 
4th October, 1843, (see Nizamut Adawlut Reports) the opinion 
of the Mahomedan law officer was called for before sentence 
was passed. He declared that the ofience was punishable under 
the Mahomedan law, provided the husband bad not |)rcvious]y 
had actual connexion with his wife, and the Court scnteiiccd 
the prisoner to fourteen years’ imprisonment with hard labor. 

Dr. Chevers, in his able work upon medical jurisprudence, has 
a note upon this case, see page 482, where he states that “ from 
this and many other facts, it is evident that the ancient law¬ 
givers of this country, in providing for the early marriage of 
females, were careful to protect them against too early cohabita¬ 
tion. The practice of sending immature children to their hus¬ 
band’s houses, which at present obtains, is evidently as much 
an infraction of the law of the laud, as it is a violation of the 
law of nature.” 


It is impossible to doubt but that such cases must often 
occur, although the ‘marital right may throw a shield over 
them, and prevent disclosure or discovery. 

It is one of the consequences of the pernicious system of 
early marriages, wliich when followed by early cohabitation 
is, as Dr. Chevers justly remarks, opposed us much to the law 
of the land as to the law of nature. 

'Whatever may be the nebular opinion on this subject, the 
unnatural practice has no' the sanction of law, and some re¬ 
striction might be imposed by legislative enactment upon the 
parent to prevent his surrendering his child at too early an 
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age to, what can only be called, the prostitution of marriage. 

I do not see b}" what right a girl of tender years is to be deli* ' 
vered over to a husband’s custody and the rites of marriage, 
before she is fit for their consummation. In the present case al¬ 
though the deceased is said by the witnesses to have been 
eleven or twelve years old, and had nearly attained the age of 
puberty, there is not only the cruel violence of the act, from 
which death ensued, but the medical evidence shows that the 
unfortunate victim was for some time previously subjected to 
unnatural practices. 

The prisoner in his appeal pleads, that there was no disagree¬ 
ment between himself and his wife, that he had no intention to 
take her life, that she died by the will of God, and that the 
Law Officer ought, utider the provisions of Regulation IX. of 
1793 and Regulation IV. of 1797, to have been made an 
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assessor. 

I see no grounds for interference with the lenient sentence 
passed upon the prisoner and reject the appeal. 


Pbesent : 

I). I. MONEY, Esq., Officiating Judge. 


GOVERNMENT atsd SHEEBCHUNDER DEY 

versus 

TAREENEECIIURN SEIN. 

CiuME CiiA-nGED.—Obtaining money under false pretences. 

Committing Officer.—Mr. R. B. Chapman, Joint-Magistrate 
of Fureedpore. 

Tried before Mr. R. Abercrombie, Sessions Judge of Dacca, 
on the Slst March, 1858. 

Bemarks hg the Sessions Judge ,—The circumstances connect- enuBS Sbin. 
ed with this case are as follows. 

Ranee Guuga being a widow and childless, was desirous of Court 

adopting a son, Tareeneechurn Sein, prisoner No. 1, was intro- fh^^^risoner 
duced to her, as a person who could provide her with the object assume^afdse 
of her desire. He offered her his nephew, a child of two and character in 
half years old, whose mother was willing to part with him. giving himself 
Arrangements were made between the parties, the Ranee agree- to be the 
ing to pay the sum of 1500 Rupees for the ehild. The bargain XpU 
being concluded, the money was paid to prisoner No. 1, and the ^ade a 
boy made over. About a year afterwards it was discovered that false represen* 
the child was not the nephew of the prisoner, but the son of one tation regard- 
Rajnarain Sing, a soodra^ who came forward and claimed him. ^"8 him, both 
The boy being of inferior caste to the Ranee, who is a hoyd^ she ^ *and cast^ 
considered herself to have been deceived by the prisoner, it which imposed 
being neither customary nor lawful to adopt a child of inferior upon the wi- 


Dacca. 

1858. 

May 31. 

Case of 
Tabbbnee. 
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caste. That prisoner No. 1, Introduced the child as his nephew 
and made him over to the Ranee to be adopted as her son, 
receiving a sum of money in consideration thereof, is proved 
beyond a doubt. The charge therefore of having obtained 
money under false pretences may be said to be clearly brought 
home to him. 


dow, and in- ^5^ defence he urges, that the case has been got up 
duced her to against him from enmity. He also pleads an alibi which is not 
give ready ere- established by his witnesses. 

presentaUon^" other two* prisoners’ guilt there is no proof, the evi- 

andtopayhina * Gioluctchundcr Ghose, Kally- docs not show that they 

the money as nath Qiiose. took any part m the transaction, 

tlieprice of the moreover their names were not 

adoption, con-mentioned by the prosecutor in his original petition nor in his 

Magistrate, 

and sentenced ^ury who sat with me upon the trial, convict the prison- 

him to throe Tareeneechurn Sein but acquit the other two. I concur iu 
years’ impri- their verdict. 

sonment with q’he crime of which the prisoner has been found guilty by 

table to°^™ne Jury not being one which I am specifically em- 

of 100 Rupees. PU'^^^’ed to punish by the Regulations, the case will be referred 
to the Nizamut Adawlut agreeably to Section 4, Regulation VI. 
of 1832. Taking all the circumstances into consideration, I 
could recommend that a sentence of three (3) years’ imprison¬ 
ment with labor commutable to a fine of 100 Rupees be passed 
upon the prisoner Tareeneechurn Sein. 

Remarks by the Nizamut Adavilut. —(Present: Mr. D. I, 
Money.) The particulars of the case are correctly stated by 
the Sessions Judge, There is no doubt that the prisoner as¬ 
sumed a false character in giving himself out to be the uncle of 
the child, and made a false representation regarding the boy both 
as to his family and his caste, which imposed upon the widow, 
and induced her to give ready credit to his representation, and 
to pay him the money as the price of the adoption. I sentence 
the prisoner, as recommended by the Sessions Judge, to three 
years’ imprisonment with labor commutable to a fine of 100 
Rupees. 
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SUMMAEY CASES. 
May 1858. 


Pbebent : 

D. I. MONEY, Esq., Officiating Judge. 


No. 28 OP 1858. 

GOVERNMENT 

versus 

IIATOOR SIRDAR,— Petitioner. 

Vakeels op Petitioner, 

Mr. J. W. B. money and Baboo SREENATH DOSS. 

Vakeel op GOVERNMENT, Baboo SHUMBHOO- 
NATH PUNDIT. 

This is an application for a review of judgment in the caso 
of Hatoor Sirdar, who was convicted by the Deputy Commis¬ 
sioner of Assam of an affray with culpable homicide, and sen¬ 
tenced to seven years’ imprisonment with labor and irons. The 
sentence on the appeal of the prisoner was confirmed by this 
Court on the 2nd of February last. 

The review is applied for by the prisoner’s Counsel on the 
ground, that the evidence of several material witnesses for the 
defence, especially named by the prisoner, was not taken in the 
lower Court, and that if it had been taken, it would have 
established the plea of alibi, which he puts in, and have proved 
his innocence, and that consequently he had not a fair trial. 

When the sentence passed by a lower Court upon a prisoner 
is confirmed in appeal by this Court, or when this Court passes 
sentence upon a prisoner in a trial referred by a lower Court, 
such sentence is final, and there seems a doubt whether the 
Nizamut Adawlut has an inherent poweFto revise or alter it. 
Tile law which gave it that power, viz. Section 4, Regulation 
XIV. of 1820, would appear to have been superseded, and the 
Court can only find one precedent, viz. the case of Choonee, 
Nizamut Adawlut Reports, 27th August, 1833, in which it was 
ruled that a Judge of the Court of Nizamut Adawlut was com¬ 
petent to revise and modify an order passed by himself, without 
interference of another Judge. 

Applieations for reviews of judgment in criminal trials have 
been on several occasions heard by the Court and rejected. But 
2 D 2 


Assam. 

1858. 

May 13. 

Case of 
Hatooe Sia- 
DAB. 

Application 
for a review of 
judgment 
granted under 
the circum¬ 
stances of the 
case, and the 
lowerCourt di¬ 
rected to make 
further en¬ 
quiry, and ex¬ 
amine the wit¬ 
nesses named 
by the prison¬ 
er. The Court 
licld, in con¬ 
currence with 
the permanent 
Judges, that 
the latter part 
of Section 4, 
B^ulation 
XIV. of 1810 
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which gave 
the Nizamut 
Adawlut the 
power of re- 
vi<«ing any sen¬ 
tence it had 
passed and re¬ 
mitting any 
part of the 
punishment 
adjudged was 
not super¬ 
seded by Acts 
XXXI. of 
1841 and XIX. 
of 1818, those 
Acts having 
reference only 
to the reyision 
of sentences of 
a lower by a 
higher Court. 


inasmucli ns the great object of every trial is to punish tho 
guilty and acquit the innocent, although to alter its own 
conviction and sentence in a criminal trial should be beyond 
the competency of the Nizamut Adawlut, still whenever fresh 
matter may be disclosed, or good grounds shewn for further 
enquiry or evidence, as likely to prove that the prisoner was not 
guilty, the Court will not, for the ends of justice, withhold tho 
exercise of the discretion, which they undoubtedly possess, in 
directing such further investigation to bo made, as may be 
necessary, and, should the result establish the innocence of tho 
prisoner, in bringing the whole case to the notice of the Govern¬ 
ment, whose prerogative it is to grant a pardon. 

Such cases, however, in which the sentence of the lower Court 
has been confirmed by the Court in appeal, would be very rare 
and exceptional, inasmuch as the evidence upon the first appeal 
to which only of right the prisoner is entitled, is always care¬ 
fully examined, and the prisoner may have, if he desires it, the 
benefit of Counsel. It would he a dangerous precedent, and 
inconsistent with the object of a high ap[)ellate Court, and the 
requirements of justice, to allow further proceedings, which to 
some extent constitute a retrial, exce|)t ui)on the most urgent 
grounds. Does the present case afford such grounds ? 

Tliere was the clear and distinct evidence of twelve eye-wit- 
nesses, who all state on oath that they saw the prisoner strike 
the deceased. One of them, Jameerodin, witness No. 2, after 
seeing him strike the deceased, was himself wounded by one 
Nero Fyhe. 

The prisoner’s defence was, that instead of his committing an 
affray with the dependants of the Baharbund zemindar on the 
\hth Magh^ and assaulting and wounding Kanoo^ the dependants 
of the zemindar of Jamerah seized three men in the service of 


the Baharbund zamindar on the I4#7i Mag^,, and that of these 
three, Natha, Atha and Kahil, the last named was beaten by 
them and died of the injuries he received. 

This is a defence so diametrically opposed to the facts 
sworn to by the twelve eye-witnesses, that it is scarcely possible 
to conceive, how any difficulty could have existed in proving 
either it or the evidence for the prosecution to be totally false. 

The Deputy Comrfiissioner in his proceedings ^ves the fol¬ 
lowing as part of the prisoner’s defence. “ This crime (affray 
with the murder of Kanoo and wounding of Jameerodin and 
Janoo) was not committed on the 15th Magh, but on the 
previous date, the 14th Magh. The people of the zemindary 
of Jamerah seized three persons belonging to the Baharbund 
zemindary. Their names ^were Natha, Atha and Kabil. The 
latter of the three they murdered, and have falsely brought 
tills case against me changing the name of the deceased to 
Kanoo.” 
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The Court cannot find from what part of the prisoner’s 
answer this extract is taken. It may be on the record, for 
three of the witnesses named by the prisoner and examined on 
his behalf, viz. Kabil No. 1, Batool No. 3, and Bolie No. 4, 
confirm the statement. 

The counter-charge certainly appears in the 'petition prefer¬ 
red by the prisoner, when he first presented himself in the 
Magistrate’s Court, after, for a long period, evading arrest. 

Another part of the prisoner’s defence was, that Noro Pyhe 
who was charged also with committing the affray and wound¬ 
ing Jaineerodin, had died in the previous month on the 10th 
Poos. This too some of his witnesses assert. 

Out of thirteen witnesses, named by the prisoner in his de¬ 
fence, seven were examined by the Magistrate. 

The prisoner had stated, that on the Ibth Magh he was at 
the Nagasunee thannah in company with Anundo Mohun 
Darogah and others of the police, who were instituting enqui¬ 
ries into the occurrence of the 14M Magh. 

The Jury, in consequence of the alibi pleaded by the prisoner 
being established by the seven witnesses examined, found him 
not gviltg. 

The Magistrate gave the following opinion. I would con¬ 
vict him, as I consider the evidence brought forward in support 
of the alibi entirely fails to dishonour the strong and conclu¬ 
sive testimony adduced as to his having been present at the 
affray, and that it was by his hand the deceased received the 
blow on the head, which there is every reason to suppose prov¬ 
ed fatal.” 

The Deputy Commissioner convicted the prisoner of the 
charge brought against him, upon the following grounds. 

The evidence adduced for the prosecution in this case does 
not, in my mind, axlrait of any doubt of the prisoner’s guilt. 
The evidence brought forward by the prisoner in his defence to 
prove that Nbro I*gke died of cholera in Poos is proved to be 
false, for Noro has now been apprehended and will receive sen¬ 
tence for the crime in a separate trial. The plea of alibi and 
spite is unworthy of any credence.” 

The Court in weighing the whole evidence in appeal took the 
same view as the Deputy Commissioner, and confirmed the 
sentence he had passed upon the prisoner. 

Since then the trial of AToro JPgke has taken place, and 
the following judgment was passed % the Court upon his 
appeal. 

“ The appeal of the prisoner has been conducted by his 
pleader, Baboo Sreenath Doss. He has taken up two grounds 
of objection to the trial and sentence of the lower Court. 
First, that the Deputy Commissioner depended on evidence 
recorded on a former trial, on which another prisoner had been 
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convicted and that only four of the witnesses who had deposed 
on that trial were examined as to the identification of the 
prisoner before the Court and secondly, that witnesses named by 
the prisoner were not examined in his defence. 

“ It has been urged by the prisoner’s pleader, that, on both 
these grounds, the prisoner has not had a fair trial, and that the 
proceedings of the lower Court should be quashed, and he cites 
as a precedent the decision of this Court of the 9th December, 
1835, in the case of Dhora and others, Select Reports, Volume V. 
page 17. 

“ On examining the evidence for the prosecution, it appears 
to the Court to be clearly open to the objection urged. The 
mere fact of identification is not sufficient. The Court concur 


in the opinion expressed by the Nizamut Adawlut in the case 
above cited, and think that the evidence to the facts of the 


case should hare been taken Ae novo in the presence of the 
prisoner, and that it is not sufficient to proceed upon the re¬ 
cord of the former trial, being satisfied simply with the identi¬ 
fication of the prisoner by some of the witnesses, who had been 
previously examined. 

“ If the Deputy Commissioner did not think it necessary to 
take the evidence de novo of all the witnesses who had been 


previously examined, as to the facts of the case, the witnesses 
who were called should have been questioned regarding the 
evidence they had formerly given. It should have been read 
to them in the presence of the prisoner, who should have had 
an opportunity of cross-examining them upon it. 

“ The witnesses named by the prisoner, in his defence should 
also have been summoned and examined. The omission to take 


their evidence made it almost an ex parte case for the prose¬ 
cution. 

“ In the former trial moreover, it was stated by some of the 
witnesses for the defence, that Noro Pyke was dead. Were 
there two individuals of the same name F This point also should 
have been cleared up. 

“ Under these circumstances the proceedings of the lower 
Court are quashed,and they will be directed to proceed to the trial 
of the prisoners de mvo^ taking such evidence for the prosecu¬ 
tion and for the defence as they may, with reference to the 
above remarks, consider necessary, and the ends of justice may 
require.*’ 

Now, as it was necessary, upon tlie grounds stated by the 
Court, to remand the case of Noro Pyke to the lower Court for 
retrial, and as it has been strongly urged by the prisoner’s 
counsel, that the evidence ofvAnundomohun Darogah and others 
of the police, named by him, would put beyond a doubt one way 
or the other, the pleas set up by' the prisoner, and as the Court 
observe, that he continually petitioned that their evidence 
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might be taken, and as in his appeal he stated, though not by 
name and so expressly as is now urged, that the material 
witnesses had not been examined” there does not appear to be, 
under the circumstances, any objection to direct the lower 
Court to make further enquiry and examine the witnesses nam¬ 
ed by the prisoner. There must have been a fearful mass of 
perjury on the one side or the other, and it will promote the 
ends of justice if the guilty are brought to condign punish¬ 
ment. 

The Deputy Commissioner will therefore adopt the course 
suggested, and report the result with such remarks as he may 
wish to offer. 

Whether the ruling of the Court in the case of Choonce 
of the 27th August, 1833, is a correct ruling or not, whe¬ 
ther the power vested in the Nizamut Adawlut by the latter 
part of Section 4, Regulation XIV. of 1810, of revising a sen¬ 
tence passed by that Court and remitting any part of the pun¬ 
ishment adjudged, has been taken away by Acts XXXI, of 1841, 
and XIX. of 1848, those Acts having reference only, it would 
seem, to tlie revision of the sentences of a lower by a higher 
Court, and whether therefore upon the receipt of the Deputy 
Commissioner’s report after taking further evidence, it will be 
within my competency, should justice require it, to modify or 
alter the sentence which was confirmed in appeal, or whether, 
the case must be submitted to Government, is an important 
question with reference to the powers of the Court under the 
authority of the law, which will be submitted to the other 
Judges, with a request, that it may be fully argued and deter¬ 
mined before the whole Court. 

D. I. Monit, 

mh Apnl, 1858. 

Note hy Mr. D. I. Money .—On lool^g more closely at 
the provisions of Sections 4, Regpilation XIV. of 1810, it 
appeared to me, that there was an error in the marginal 
note annexed to it in Clarke’s printed Regulations 3 Vo¬ 
lumes, which declared the Section to be superseded by Acts 
XXXI. of 1841 and XIX. of 1848, and in submitting the 
case to the permanent Judges, with the view of its being 
brought for argument and decision before the Court at large, 
the question was submitted, whether the power, vested in 
the Nizamut Adawlut by the latter part of Section 4, Regu¬ 
lation XIV. of 1810, of revising a sentence passed by the 
Court and remitting any pajt of the punishment adjudged, 
had been taken away by Acts XXXI. of 1841 and XIX. of 
1848, inasmuch as those acts appeared to have reference only 
to the revision of sentences of a lower by a higher Court. 

The permanent Judges upon this reference were unanimously 
of opinion that the latter part of Section 4, Regulation XIV. of 
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1858. 1810 was not superseded by Acts XXXI. of 1811 and XIX. of 

1818. 1 fully concur with them in this conclusion, and as the 

Register has brought to my 
notice other cases, as per mar- 


May 12. 

Case of 1 Case of Gopoenatli Burrooah, 
Hatoob Sib- SOfch September, 1818. 

i>AB. 2 do. of Soobul C'heereema and 

others, 27 th July 1844., 

3 do. Shewpershaud Tonnur, 
9th May, 1846. 


gin, in which the Court has 


exercised the power vested in 
them by Section 4, Regulation 
XIV. of 1810,1 think there can 
be no doubt that the Nizamut 
Adawlut can revise and alter any sentence it has passed, when¬ 
ever it may seem to them fit, or the ends of justice may 
re(juire it. 


D. 


PbesEH T : 

I. MONEY, Esq., Officiating Judge. 
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orders of the 
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tencing the 
prisoners to 
pimishment 
for a malici¬ 
ous complaint, 
without taking 
their defence, 
irregular and 
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ed by the 


* Present: Messrs. B. J. Colvin 
and J. H. Patton.' 


No. 25 OF 1858. 

AZEEM MALITHA and othees,—Petitioners. 
Vakeel of Petitionees,—Baboo HURKALEE GHOSE. 

Note hy Mr. Money^ dated ^th May, 1858. 

This is a case in which the petitioners have been punished 
by the Assistant Magistrate of Nuudea for a malicious com¬ 
plaint without their defence being taken. 

An appeal was preferred to the Sessions Judge, who rejected 
it on the ground that it was ruled in a decision of this Court* 

page 300, Nizamut Adawlut Re¬ 
port Vol. VI. part II. that before 
punishing for a false complaint 
a reply is not always requisite. Prom this order of the Ses¬ 
sions Judge the petitioners now appeal to this Court, and the 
sanie plea is urged, that they should have been put upon their 
defence, before any sentence of punishment was passed upon 
them. ^ 

In an appeal preferred to this Court upon similar grounds 
I considered the Magistrate’s order illegal and reversed it. 
See summary cases, Nizamut Adawlut, for December 1857, 
page 505. 

Mr. Fergusson, the Magistrate of Aliiwre, made a reference 
through the Sessions Judge of the 24*Pergunnahs to this 
Court, requesting to be infotmed whether my ruling should be 
held to supersede the resolution of the Nizamut Adawlut con¬ 
voyed to the Judge of Behar in their letter of the 21st May, 
1851, which was as follows. 
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“ That they do not consider it to be strictly indispensable 1858. 
to take a defence from a party before sentencing him for a false ^ 
and malicious charge, as the proceedings connected with the ‘ 

charge contain the proof of its being false and malicious, and it Case of 
is upon them that his summary conviction is by law permitted, Mali- 

The Court however think that the party accused of bringing others, 
such a charge should be allowed before being sentenced, the op¬ 
portunity of making any statement by which he might desire Court, No. 4, 
to remove the impression of the false and , malicious nature of of the 14tli 
the charge arising out of the proceedings, the absence of this M®'y» 1868, & 
statement does not however vitiate his conviction and sentenced to be invariably 

The Court sent the following reply to Mr. Eergussou’s re- allo^the peti° 
ference. tioners the 01 )- 

“ That the Court are of opinion from the wording of the law, portunity of 
that any formal trial of a complainant I'or a wilful and malici- recording any 
ous charge is not contemplated, and that the conviction and 
sentence passed without formally taking the complainant’s 
defence was not illegal. They see no reason therefore to de- the charge 
part from the view promulgated in their letter to the Judge of found against 
Eehar No. 428 of the 21st May, 1851, and adhere to the **hem. 
same.” 

As the same point is now again before me, and as I consider 
it one of very great importance, involving, in ray opinion, the 
very first jirinciples of law and justice, I shall submit it, before I 
deliver judgment, for the mature consideration of the Court at 
large. 

1 am impressed with the necessity of adopting this course, 
because 1 have, fur so many years, maintained and acted always 
under the full conviction, that it was consonant with the re¬ 
quirements of the law, and the dictates of justice, that a 
ilefeiice, or some kind of answer, should be taken from a plain¬ 
tiff, whose plaint, from subsequent proceedings, may be held 
to be malicious, before he was sentenced to punishment, and 
because one of the Judges, Mr. Torrens, differed entirely from 
his colleagues in the reply that was sent to Mr. Eergusson’s 
reference, and another, Mr. Sconce, was strongly of opinion 
that some kind of statement should be taken from the prose¬ 
cutor. 

I cannot do better than repeat here tlfe remarks I offered for 
the consideration of the other Judges, before that reply was 
sent. 


“ When I gave my decision in the miscellaneous case refer-' 
rod to, I was not aware of the ojiinion of the Court upon the 
point in question, which, altliough not passed in a regular or 
summary case before them, but on a reference from the Magis« 
trate of Behar, must bo considered a judicial ruling for the 
guidance of the lower Courts, and as such should be adhered 
to in all cases in which the same point may be raised. 
tol. ’viii, * 2 B 
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“ Had I been aware of this opinion, I should certainly upon 
its authority, and from respect to the Judges who passed it, 
even if I did not altogether concur in it, have given a different 
decision in the case referred to. 

“ I have always considered and acted on the conviction, that 
a sentence of imprisonment upon a prosecutor, for making a 
false or malicious complaint, without hearing from him any 
thing in his defence, was an illegal sentence. 

“ I atn aware of the arguments that may be adduced in favor 
of such summary proceedings, and it is possible they may have 
the sanction of the law, and if my colleagues are unanimous 
on the point, I shall be ready to subscribe to their opinion. 

“ Tliis however would only affect the question as to the 
legalitij of the conviction and sentence, where no defence of 
any kind has been taken from the prosecutor. 

“But I do not think, that such summary proceedings, where 
the prosecutor is not allowed an opportunity of explaining any 
part of the evidence that has suddenly converted him into a 
defendant, or stating any thing in his defence, if not illegal 
with reference to the strict letter of the law, are irregular, be¬ 
cause inconsistent with the high principles upon which we 
should all of us wish to administer pure justice in this country. 

“ Many cases might occur, in which a summary conviction 
and sentence, without giving the prosecutor a chance, would be 
gross injustice. If we rule that the summary process so 
strongly advocated by most Magistrates is the law in its strict 
sense, and, where it is adopted, there is no appeal, we throw 
eveiy prosecutor upon the malice and ingenuity of his opponent, 
and on the accidental mercy of the criminal Court. 

“ It is useless to offer examples. The argument requires no 
illustration. A poor man may come into Court with a real 
grievance, and fortified, as he conceives, with good evidence to 
support it. The richer adversary bribes his witnesses, and 
gets him committed to jail. There are numberless ways, in 
which a subtle defendant with greater influence may crush the 
prosecutor by the help of this summary process. 

“In all such cases it would be simple justice to allow the 
prosecutor to make anv statement he likes. It is possible that 
such a statement may lead to the exposure of the means that 
have been employed against him, and save him from unmerited 
punishment and disgrace. As to the record it may make the 
difference of a sheet of paper, as to time the difterence of a 
quarter of an hour. It is not necessary that the Magistrate 
should send for additional evidence, unless he thinks proper. 
I would leave this entirely t6 his discretion. I only think in 
emry case, for the sake of justice, where it may bb proved, or 
it may appear to the Magistrate, that the complaint is mali¬ 
cious or vexatious, the prosecutor should be asked what he has 
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to say in his defence, and that where such a course is not pur- 1858. 
sued, the omission of it should be considered an irregularity r~ ~ 
which would render the Magistrate’s sentence liable to reversal 
in appeal. The suggestion I offer is not opposed, it appears to Case of 
me, to the opinion expressed by the Court, on the 2ist May, Azbem Mali 
1861. Although they decide that the absence of sucli a state- 
ment would not vitiate the conviction and sentence, they hold 
at the same time, that the party accused of bringing a mali¬ 
cious charge should be allowed before being sentenced, the oppor¬ 
tunity of making any statement, by which he might desire to 
remove the impression of the false and malicious nature of the 
charge arising out of the proceedings. The subject is one of 
great importance and 1 shall be glad of the opinion of the other 
Judges upon it.” 

Holding still these views and for the reasons given, I refer 
the point for consideration of the Court at large that it may be 
determined after full argument heard upon it. 

The question has never been argued before the Court, and 
the resolution referred to by Mr. Fergusson was passed by the 
Judges in consultation. 

The Court consisting of the permanent Judges upon receipt 
of this reference issued the following Circular No. 4, dated tlie 
14th May, 1858. 

“ The Court have, in two cases recently before them, had to 
“ consider the propriety of punishment of prosecutors for fahe 
“ and malicious complaint without first taking their defence. 

“ On a former occasion upon a reference by the J udge of Behar, 

“ it was held by a full Court (May 21st, 1857,) that “ it is not 
“ strictly indispensible to take a defence from a party before 
“ sentencing him for a false and malicious charge, as the proceed- 
“ ings connected with the charge contain the proof of its being 
“ false and malicious and it is upon tliem, that his summary con- 
“ viction is by law permitted. It was however added, that 
“ the Court think, that tlie party accused of bringing such a 
“ charge should be allowed, before being sentenced, the opportuni- 
“ ty of making any statement, by which he might desire to re- 
‘‘ move the impression of the false and malicious nature of the 
“ charge, arising out of the proceedings.* The absence, however, 

“ of this statement does not vitiate his conviction and sentence.” 

“ Upon a more recent reference by the Judge of the 24-Per- 
“ gunnahs, the Court held (March 16th, 1858,) the opinion that 
‘ from the wording of the lavy, any formal trial of a complainant 
‘ for a wilfully false and malicious charge, is not contemplated, 

and conviction and sentence passed, without formally taking 
‘ the complainant’s defence, is not legal, but they see no reasoa 
‘ to depart from the view laid down in 1851.” 

“ Accordingly the Court request that you will, in all sudi 

2 £ 2 
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“ cases before passing sentence, invariably allow the prisoner the 
“ opportunity of recording any statement he may wish to 
“ make upon the charge found against him.” 

Further note by Mr. Money dated I7th May, 1858. 

Although the permanent Judges have nob permitted the 
question, of punishing prosecutors without defence for false 
complaint, to be brought, as I requested, before the Court at 
large, the Circular to which they have agreed, and which they 
have sent for my information in some measure meets the evil 
of which I complain. It matters not, 1 think, whether it is a 
mere statement or a formal defence. I could wish for the 
ends of justice it was the latter, but the prosecutor is to some 
extent protected, if it becomes an invariable practice that he 
should be allowed to say something, whatever that may be call¬ 
ed, in explanation, before lie is punished, and although the 
Judges have not ruled that the omission to take such a state¬ 
ment will render the Magistrate’s proceedings irregula/r, and 
therefore in special appeal liable to reversal, still I cannot but 
view such an omission in that light, and 1 therefore, in the case 
before me, reverse the orders of the lower Courts, and direct 
that, according to the rule now laid down and to be invariably 
observed, the Assistant Magistrate will allow the petitioners 
the opportunity of recording any statement they may wish to 
make upon the charge found against them. 


Phesent: 

D. I. MONEY, Esq., Officiating Judge. 

No. 29 or 1858. 

GOVERNMENT 
versus 

DHURRUM DOSS,— Petitioner. 

Vakeel op Petitioner,—Mr. R. T. ALLAN. 

Vakeel op GOVERNMENT— Baboo SEMBOONATH 

PUNDIT. 

CharOE.—B locking public road. 

The abstract grounds of appeal are as follows. 

1st. From the papers on the record it will be observed that 
the road under dispute has not been proved to be a public 
thoroughfare. Consequently it is very improper to try the 
Petition <5*186 under the requirements of Act XXL of 1841. 
rejected, the 2nd. Agreeably to the provisions of Section 2 of the said 
Court hold- Act, no notice had been served on me, consequently I bad no 


24-Fergha. 

1858. 
May 29. 
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opportunity to appoint punchayet. Hence the order passed by 1858. 
the Sessions Judge is inconsistent with justice. ” T 

3rd. From the report furnished by the Darogah, it has been 
proved that the disputed road is not a public one. It has also 
been fully established tliat there is another road adapted for 
general use ; under such circumstances, the order of the Judge, 
is illegal. . ,, . . 

Mr. Allan, on behalf of the petitioner, has urged that the much^as^ the 
Sessions Judge has misconstrued the report of the Darogah, lower Court 
upon which his decision is chiefly grounded, that Act XXI. of found that the 
1841, under the provisions of which this case was tried, has disputed road 
reference only to a public road, or thoroughfare, whereas the 
Darogah’s report and the facts of the case show, that the road a 
in dispute is b, private road, that under the 2nd Section of the 1841 was ap- 
Act no notice or injunction was served on the parties, and that plicable, and 
there was no proof of either the health or comfort of the public 
having been inconvenienced and that consequently the orders 
of the lower Courts are not according to law, and should be re- ^Palrymple’s” 
versed. case and other 

The lower Court found from the Darogah’s report which was precedents, no 
based upon local investigation that the disputed road was a appeal could 
public thoroughfare, and Act XXI. of 1841 was therefore ap- 
phcable. 

The Magistrate’s order having been passed under Act XXI. tion 2, Act 
of 1841, in a judicial proceeding other than a criminal trial is XXXI. of 
not with reference to the precedent in Dalrymple’s case 16th 1841. 
September, 1851, and other precedents of this Court, open to 
appeal to the Nizamut Adawlut under the provisions of Section 
2, Act XXXI. of 1841, and I therefore reject the petition. 
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Present : 

D. I. MONEY, Esq., Officiating Judge, 


No. 44 or 1858. 

GOVEENMENT and BUGGOBUT'I'YCHUEN MULLICK 

AND OTHERS,—KeSPONDENTS 

versus 

PETUMBER PYNE,— Petitioner. 

Vakeels or Petitioner,—Mr E. T. ALLAN, and Baboo 

ASHOOTOSH DHUR. 

Vakeel or GOVERNMENT— Baboo SUIMBIIOONATH 

PUNDIT. 

Vakeels or BUGGOBUTTYCHURN MULLICK and 
OTHERS Respondents,—Baboos ANNODAPERSHAD 
Hooghly. bANERJEE, DWARKANATH MITTEE and BANEE- 

iQ5g MADHUB BANERJEE. 

-Dispute regarding ground for burning dead bodies. 

May 29. following are the recorded grounds of appeal. 

1st. The order passed by the Sessions Judge, on the 2ud 
February, 1858, exceeds his authority. 

2nd. The disputed spot belongs to me, but the Sessions 
. . Judge without investigating into the matter, has passed an 

Hofd May, 1858, which is contrary to the practice 

that an order 

passed under 3rd. The Magistrate is not competent to reverse the deci- 
Act XXI. of sion of the Principal Sudder Amecn by a summary order in fix- 
1841, being an jjjg burning-place on my ground. 

order m a ju- subject matter in dispute in this ease is a piece of 

ing other than ground used lor burning dead bodies. 

a criminal tri- It is urged in behalf of the petitioner by Mr. Allan that the 
al was not Magistrate has failed to carry out the orders issued upon the 
open to »P* subject by the Sessions Judge on the 22iid August, 1857, that 
zamut Ad^^' Magistrate was bound to carry out tlie order and to enforce 
lut under the against the eight cottaJis^ which had been all along used for 
provisions of burning bodies, and that by enforcing it against the petitioner’s 
Section 2, Act property which is north of the gh&t^ and in a different locality, 
XXXI. of 1841. jjg iias acted in contravention of the said order and in excess 
of his authority, and that 2ndly the Sessions Judge, in refusing 
to hear the grounds on which the petitioner urged his title to 
the lands, has acted against law and that there has consequent¬ 
ly been no investigation of the case. 

The orders of the lower Courts in this case were passed under 
the provisions of Act XXI. of 1841. 
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The Court has just ruled in another and Bimilar case No. 29, 
with reference to the precedent in Dalrymple’s case and other 
precedents following it, that an order passed under Act XXI. 
of 184)1, being an order in a judicial proceeding other than a 
criminal trial was not open to an appeal to theNizamut Adaw- 
lut under the provisions of Section 2, Act XXXI. of 184)1. 

This petition therefore must be rejected. 


1858. 


May 2U. 


PjiESEJST: 

i), 1. MONEY, Esq., OJfi,ciating Judge. 


No. 38. 

GOUllMOHUN BIIUTTAUHAIUEA,— Petitionee. 

versus 

KASEENATII and otiiees, Respondents. 

Vakeel oe Petitioneu, Baboo BANEEMADHUB 

BANERJEA. 

Vakeel oe Respondents, Baboo DWARKANATII 

MUTER. 

Vakeel of GOVERNMENT, Baboo SUMBOONATH 

PUNDIT. 


Hooghly. 
1858. 
May 31. 


'fhe chief ground upon which this special appeal is urged is, 

that the subject-matter in dispute was a private road and not 

•A public thoroughfare'And tXmvQ^QVQ not cognizable under Act 

XXI. of 184)1, and the petitioner’s pleader cites tlic decision of 

this Court of the 19th April, 1853, in support of the plea. 

Although 1 hold iii concurrence with the precedent cited Petition re- 

that Act XXL of 1841, is only aj)plicable to cases of unlawful jected unil r 

obstruction of public thorouglilares, when tlie public benefit 

and comfort are in question, still as the Sessions J udgo has ° 

directed the appointment of v.punc}iayet under the provisions 

of tlie Act to decide the matter in dispute, his order being 

passed in a judicial proceeding other than a criminal trial is not 

cognizable by this Couit under Section 2, Act XXL of 1841. 

Sec the precedent in Ualrymple’s case Kith September, 1857, 

-u * 1 - oftii and decisions recently passed as 

Both on the 29th May. • * m fi.- 

^ per margin.* The petition is 

therefore rejected. 
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REGULAR CASES. 
June 1858. 


PRESENT ; 


Bajshaliye. 

1858. 

June 2. 
Case of 

UONAT 

SuKIiCU 

and others. 


B. J. COLVIN, Esq., Judge. 

GOVERNMENT and JUGOMOHUN BISWAS on the 
PAET or OOMACHURN BUNODPADIA 

versus 

BONAI SHEIKH (No. 43,) ARADHUN SHEIKH 
(No. 44,) AND AMEER SHEIKH (No. 45.) 

Chime Chaboed. —Burglary in having cut a hole in the 
plaintiff’s master’s granary and abstracted grain to the value' 
of rupees 4, and having been apprehended with the stolen pro¬ 
perty in their possession. 

Chime Established. —Burglary. 

Committing Officer.—Mr. T. E. Ravenshaw, officiating Joint 
Magistrate of Pubna. 

Tried before Mr. L. Jackson, Officiating Sessions Judge of Held that fe- 
Kajshahye, on the 18th February, 1858. loniously cut- 

Jiemarkshg the Officiating Sessions Judge, —The prisoners 

were all caught delicto in the act of running away 

from the prosecutor’s gola with two bags of linseed. They ^ fpjj 
were first observed by the witness Rammohun Mohuldar, who through and 
had got up and gone outside for a necessary purpose. He was stolon was 
gave the alarm and with the assistance of his fellow-servants 
and neighbours effected the capture. Bonai and Ameer each 
had a bag, and Aradkun was seen in their company and over¬ 
taken in the water. 

On bringing these prisoners to the prosecutor’s premises, it 
was ascertained that an aperture had been made in the floor of 
one of the golas containing linseed, by cutting the mat on 
which the grain immediately rested. In consequence a quantity 
of the linseed had fallen upon the grounds 

The Officiating Joint-Magistrate originally convicted the 
prisoners, who thereupon appealed, and finding it expressly 
stated in the Magistrate’s conviction that at least two of the 
prisoners were men of notorioua bad character, which was made 
the ground of passing the severest sentence within a Magis¬ 
trate’s competence, 1 had no choice, with reference to Regula¬ 
tion XII. of 1818, Section II Clause 2, but to quash the con¬ 
viction find direct the prisoners committal to be tried at 
Sessions. 


2 E 2 



hi 858. 

J une 2. 

Case of 
IJONAI 
Sheikh 
and others. 
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The facts ahove stated have been substantiated. The pri¬ 
soners plead in detail a conspiracy on the part of the villagers 
to procure their conviction in revenue of their having been 
employed in the levy of ah illegal cess by their zemindar. This 
was not, however, stated before the Magistrate, the mere 
ground of enmity being then alleged. 

The prisoners decline (except Bonai) to examine their wit¬ 
nesses and those called by the defendant Boanai do not in any 
way support his allegation. They know nothing of the cess 
and declare that he has never been in service. 

I have had some doubt in my mind, on the point whether 
the offence proved in this case amounts to burglary under the 
Regulation, which contemplates, it may be said, an entry as 
well as breaking into, while in the present case it does not 
appear that even the hand was introduced, merely the mat 
being cut, upon which the linseed of itself flowed out and others 
escaped. 1 have, however, come to the conclusion that the 
offence is burglary, which decision may be corrected by the 
Nizamut Adawlut cither in appeal or on revision of the state¬ 
ments. 

The law officer convicts Aradhun as an accomplice, it would 
seem, on the strength of tliere being no property found in his 
possession. This, however, is not a necessary ground of refer¬ 
ence, nor does it prescribe any difference in the punishment 
awarded. The three prisoners were plainly confederates, and 
the mere deportation of the stolen property by one or other 
was probably determined by the circumstance of two being 
more able-bodied than the third. 

There is, however, no proof on the record available to estab¬ 
lish the notorious bad character of the prisoners, the record- 
keeper’s repwt being quite inconclusive on that head and the 
Government Vakeel having called no witnesses to tlie point. 

Sentence passed by the lower Court .—Two years and eight 
inonths’ imprisonment with hard labor in irons. 

HemarTcs by the Bizamut Adawlut. —(Present: Mr. B. J. 
Colvin.) I see no reason to interfere with this conviction, and 
1 concur with the Sessions J udge that the act was burglary, as 
defined in Regulation XII. 1818. 


T 
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Peesent : 

D, I. MONEY, Esq., Judge. 


KUEEUMUDDY attd GOVERNMENT 
versus 

BHELLA GAZI. , 

Ceimi Charged. —Culpable homicide of Mussfc. Arjan, 
daughter of the prosecutor. 

Committing Officer.—Mr. F. Tucker, Officiating Magistrate 
of Tipperali. 

Tried before Mr. H. C. Metcalfe, Sessions Judge of Tipperah, 
on the 29th March 1858. 

Remarks ly the Sessions Judge .—The deceased was a young 
girl of probably eleven years of ago. She appears to have been 
in a state of extreme ill-health from rather internal disease, 
which the judicial officer described as being of a mortal charac¬ 
ter. The lungs were in a state of chronic inflammation, and 
the stomach and intestines were in a very unhealthy condi¬ 
tion. 

Such appears to have been her state when she was subjected 
to the ill-usage which forms the subject of the indictment against 
her husband, a young and robust man of twenty years of age. 
Although married to him two or three years ago, no co-habita¬ 
tion, using the term as descriptive of the connexion between 
man and wife, had taken place up to the night of the 18th of 
last December. She has not, in fact, attained the age of puber¬ 
ty, and, to use the words of the Judicial ofiicer, was not fit for 
sexual intercourse. On the night in question, her mother-in- 
law and aunt are stated to have insisted on her sleeping with 
her husband, and towards midnight, after screaming loudly, 
she rushed forth into the courtyard, where she fell prostrate. 
Her clothes and person were deeply stained with blood, and 
her condition one of complete exhaustion. The witness Esoff 
No. 95, who, from his tender age, I considered it expedient to 
examine on simple affirmation, is her brother. He stated, what 
he knew, with intelligence and clearness,* and appears to have 
given immediate intelligence of his sister’s state to her and his 
own parents. The mother Musst. ShufFerjan, witness No. 96, 
lost no time in going to her son-in-law’s house and ascertain¬ 
ing the condition of her daughter. The state in which she 
found her will be best described by quoting the result of the 
fost mortem examination. 'I'he girl was slowly helped home 
being in such a state of prostration that from the moment of 
her quitting her husband’s room to that of Iier death 
on the sixth ensuing day, she was unable to utter a single word. 


Tipporah. 

1858. 

June 5. 

Case of 
Buklla Gazi. 

Tlie Court 
concurredwith 
tho Sessions 
Judge in con- 
eideruig the 
death of tlio 
deceased, who 
had not yet ar¬ 
rived at pu¬ 
berty, to bo 
tho result of 
injuries inflict¬ 
ed upon her by 
the prisoner, 
her husband, 
either by cx- 
tremo violeiieo 
in the act of 
coition or the 
use of extram- 
ous force to 
effect it, and 
with reference 
to the medical 
evidence sen¬ 
tenced him un¬ 
der tlie cir¬ 
cumstances, 
agreeably to 
the recom¬ 
mendation of 
the Sessions 
Judge to two 
ycai’s’ impri¬ 
sonment with 
labor commu- 
table by pay¬ 
ment of a flue 
of 50 Rs. 
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1858. or to explain the cause of her condition further than by indi- 

— - - - eating by signs that it was attributable to her husband. She 

°* returned or rather was brought back to his house, but only to 
Case of and expired on the 23rd December. 

BasLi.AGAzi. Qf witnesses named in the margin,* is the young 

brother of the deceased. Sleep- 


* No. 95, Esoff. ing close to the room occupied 

„ 96, Musst. Shufferjan. by his sister, he was acquainted 

” -d 44 . with the compulsion under which 

99 Akoo. went to rest with her hus- 

’’ 100, Rajoo Napit. band. He heard her scream in 

„ 101, Dowla Gazi. the course of the night, and saw 

her rush suddenly into the court¬ 
yard where she instantly fell on the ground. The second wit¬ 
ness is the mother and the rest neighbours and, in the instance 
of tlie witness Akoo (No. 99,) a native doctor. These wit¬ 
nesses described the person of the deceased as presenting appear¬ 
ances of great violence done to the sexual organs, and her 
dress as stained with much blood. There was an evident desire 


on their parts to keep out of view her previous disordered state 
of health, but there can be no question that she wa.s even 
dangerously ill from a complication of internal diseases when 
her husband’s brutality brought matters, to a crisis, and rendered 
immediate, the death which probably, however, awaited her in a 
short space of time from natural causes. 

The medical officer Baboo llamkinnoo Dutt thus describes 


the condition in which he found her person. After mentioning 
that the lungs, stomach and intestines were in an unhealthy 
state, he stated that “ on examining the interior organs of gene¬ 
ration he found the vagina freely open from its orifice to the 
neck of the uterus, two inches and a half in depth. The mucus 
membrane of the inner surface of that part, close to the neck of 
the uterus, was very much excoriated, ulcerated, and inflamed, 
which state of things must have created severe gnawing pains 
and much irritation. These injuries I consider to have been 
occasioned either by forcible penetration by a piece of wood or 
iron, or by immoderate sexual intercourse for which the deceas¬ 
ed was not yet fit. From the above appearance, I infer that 
the deceased had a se^re attack of diarrhoea complicated witli 
inflammation of the lobes of the lungs. She also suffered from 
forcible co-habiiation, which, together with the above maladies, 
caused her death.” 


The medical officer went on to say that the internal diseases 
under which the poor girl labored were severe and even mortal, 
and that she would in all probability have died of them alone 
and apart from the violence done to her sexual organs, which 
violence would not, of itself, have caused death, had the sub¬ 
ject been in otlicr respects in a healthy state. It was, however. 
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greater than is usual on the occasions of sexual connection tak¬ 
ing place for the first time, and without it death would not 
have occurred so soon. The deceased had not attained puberty, 
and was not fit to discharge all the duties of tnatrimony. 

The defence was that the deceased died from natural causes 
and had been seized with diarrhoea on the day on which accord¬ 
ing to the case for the prosecution, she was ill-used by her hus¬ 
band. It corroborated the result of the post mortem examina¬ 
tion as regards her internally diseased state prior to the death, 
the witnesses deposing that she had suffered from enlarged 
spleen accompanied with fever. 

The Mahoinedan law officer acquits the prisoner, on the 
ground, a])parently, of its not being proved that the injuries 
done to her person were the act of her husband, or that her 
death was traceable to those injuries. 

I differ from the Mahomedan law officer, on the following 
grounds. 

The evidence of the boy Esoff (No. 95,) is strongly corrobo¬ 
rated by the peculiar nature of the injuries inflicted on the 
deceapf’d, which at once indicates the husband as the party who 
caused them. Tlioy were the result either of an attempt to 
create a passage by the use of extraneous force, or the conse¬ 
quences of extreme violence in effecting the act of coition. In 
eitlier case, the husband must be regarded as the perpetrator, 
as the defence is not that the violence was committed by some 
3rd person, but that no violence whatever was committed, the 
latter plea being totally refuted by the evidence of the medical 
officer. In permitting and even enjoining early marriages, the 
former law-givers of the country did not contemplate or sanc¬ 
tion consummation while the wife was yet immature for the 
act. The practice of early marriages continues undisturbed, 
but the precaution of separating immature children from their 
husbands is less and less regarded among the lower classes, and 
it seems very necessary that any instance of violation of the 
laws of nature and humanity, such as that now before me, should 
be visited with severity. The medical officer describes the 
child as suffering from mortal disease of the lungs, stomach and 
intestines, rendering her death apparently a mere question of 
time. This state constituted a strong claim on the humanity 
and forbearance of the husband; but instead of meeting with 
considerate treatment she was ill-used by him while fluctuating 
between life and death, and the conclusion is, that disease and 
injury, each acting upon and aggravating the other, caused the 
poor child’s death. The prisoner is of course entitled to the 
consideration that the fatal effect is traceable to the state of 
constitution of the deceased at the time, and that had she been 
in ordinary health, the violence to which she was subjected 
would not, in the medical officer’s opinion, have sufficed to 


1858. 


June 6. 

Case of 
BHSLIiA Q-azi. 
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1858. cause death. It, however, co-operated with disease to that end, 
^ and hastened her dissolution “which otherwise would not have 

June 5. taken place so soon.” 

Case of Should the Court concur with me in convicting the prisoner 
Bhella Gazi, Qf the culpable homicide of the deceased, I would suggest a 
sentence of imprisotiment for two years with labor commutable 
by payment of a fine of 50 rupees. 

Remarles ly the Nizamut Adawlut. —(Present: Mr. D. I. 
Money.) The Court is surprised by the finding of the Maho- 
medan law officer in this case. No one can examine with any 
care the whole evidence without coming to the conclusion, that 
the injuries found on the person of the deceased, which accele¬ 
rated her death, were inflicted by her husband, and could not 
have been inflicted by any one else. I must say that the evi¬ 
dence carefully weighed leaves upon my mind a painful iiripros- 
sion, amounting almost to a violent presumption, that the prisoner 
applied extraneous force before he, with violence, effected his 
purpose. The loud screams of the girl during the night, heard 
by the boy, her brother Esuff, the position and condition in 
which she was found—her state till she died, and the post mor¬ 
tem examination, all produce and confirm this impression. 

It is true the native medical officer attributes the excessive 
injuries she sustained either to the forcible use of a piece of 
wood or iron, or immoderate sexual intercourse, for which the 
deceased was not yet fit. By the latter expression must he^ 
meant excessive violence in the act, and not the repetition of 
it, as it is clear from the evidence that she had never submitted 
to any connection before, and she must have rushed out^ of the 
house directly he had eflected his purpose. Admitting the 
alternative upon the medical evidence, though I am inclined 
to believe the injuries might be attributed to hoth causes, the 
act of the prisoner, committed when the poor girl was sickened 
and weakened by disease, and when, as the Sessions Judge justly 
remarks, her state constituted a strong claim on his humanity 
and forbearance, is of so cruel and brutal a character, that look¬ 
ing upon it as the more immediate, though not, from operating 
upon so sick and weak a frame, perhaps the exclusive cause of 
her death, it undoub^tedly calls for a severe example. It is 
impossible to say what turn the diseases she was subject to 
might not have taken, and how long she might not have lived^ 
but for this inhuman act. Convicting the prisoner therefore 
of culpable homicide, I sentence him, under the circumstances, as 
recommended by the Sessions Judge, to two years imprisonment 
with labor commutable by payment of a fine of 50 Rupees. Had 
it not been for the opinion entertained by the medical officer, 
1 would, with reference to the precedent of tire Nizamut 
Adawlut of the 4th October, 1843 in the case of Bawul Loha, 
have enhanced the punishment. 1 quite agree with the Ses- 
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sions Judge in his remarks upon the system of early mar- 1858. 
riages and early co habitation, and that the precaution of sepa- ^ 
rating immature children from their husbands is less and less ‘ 

regarded among the lower classes; and would refer him to the Case of 
opinion I expressed upon this subject, which is one of increas- Gazi. 

ing importance, in the case of Sookoor Mahomed recently tried 
by this Court, a copy of which will be transmitted for his in¬ 
formation. It is to bo regretted that there is no law, under 
which the parents of the girl, who were fully cognizant of her 
diseased state and unfitness for connection, can bo punished. 

This is the 3rd case of a similar character tried by the Court 
within the last five months. 


Pjbesbut : 

A. SCONCE, Esq., Judge. 


OOVERNME.'^T and RADHAKISNO JULLIA 

versus 

AFTHAR ALLI (No. 12,) and MOHEZUDDEKN (No. 13.) 

CuiME CiiAiiGED. —1st count, accompUcos in the rape of 
Musst. Rassi Jullini; 2nd count, forcibly seising Musst. 
Rassi Jullini with intent to rape or dishonor her. 

Committing Officer.—Mr. P. B. Simson, Officiating Joint- 
Magistrate of Noakhally, zillah TipperAh. 

Tried before Mr, H. C. Metcalfe, Sessions Judge of Tip- 
perah on the 23rd April, 1858. 

Bemarks hy the Sessions Judge .—The prosecutor is of the 
fisherraan-caste. He is an elderly man and has been thrice 
married, bis present wife, the outrage on whom is the subject 
of this commitment, being a young and rather well-looking 
woman of twenty years of age. The class to which the pair belong 
is regarded superciliously in this part of the country, and the 
women are frequently the subject of impertinence which would 
not be ventured on in instances of females of a better caste. 
It is, I fancy, with reference to this fact ^at the Committing 
Officer lias observed in his abstract of the grounds of commit¬ 
ment that “ the idea that the rape of a fisherman is a less hein¬ 
ous offence than the rape of any other caste is erroneous.” 
The husband catches fish, and it is the wife’s province to carry 
them about for sale to individuals or hits in the neighbour¬ 
hood, and it appears that she complained to her husband some 
three or four months ago of impertinence shown to her by the 
prisoners'and two others, Fanchcouri and Shadur Alii, who have 
hitherto evaded apprehension. These four individuals are re- 

VOL. VIII. 2 a 


Tipperah. 

1858. 

June 9. 

Case of 
Avihak Alli. 

Prisoner 
convicted of 
aiding and 
abutting an at¬ 
tempt to com¬ 
mit rape. 
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1658. sideiits of the same village with the prosecutor. 'Pwo of them 

if”-^— are related, and live in tlie same house, and all four are irnme- 

diate neighbours. 

Case of It appears that the prosecutor’s wife Musst. Eassi Jullini, 
AfthabAlli. Yvitness No. 1, was returning from a market at Doutul Khan 
on the 19th January, in company with her mother and some 
other females when, after dusk, the prisoners and the two other 
individuals I have named, seized her and carried her off the road 


to a deserted garden where they threw her on the ground, the 
prisoners and Shadur Alii closing her mouth, or holding her 
hands and feet, while Pauehcouri violated her person. The 
witness Musst. Uassi Jullini, No. 1, distinctly deposed that 
Panchcouri effected complete penetration into her person, but 
was interrupted prior to complete fruition by the arrival of the 
witnesses Choytuu Jullia No. 5, and Hutton Jullia No. 6, who 
heard the cries df her companions and came to her help. She 
was assisted homo in a state of alarm and exhaustion, but, 
a|)parently, witliout any serious local injury, which, indeed, was 
not to be expected in the case of a married woman who has 
borne children.- The two following days were Hindoo holi¬ 
days but on the 22nd the prosecutor’s wife laid a formal com¬ 
plaint before the Deputy Magistrate of Dukin Shahabazpore, 
who visited the spot on circuit. She stat 'd to me that she had 
gone on the previous day to the darogah who desired lier to 
petition the Deputy Magistrate, but if so, the former officer has 
not thought it necessary to record the circumstance. 

The witnesses named in the margin* were returning from 


• No. 2 , Musst. Kagelee. 

„ 3, Musst. Malutec. 

„ 4, Musst. Proiaessoreo. 


market in company with the 
witness Musst. liassi Jullini 
No. 1, when she was carried off 
in the manner above described. 


The witnesses Nos. 2 and 3, are old women and did not 
give their evidence in a very lucid style, but they deposed with 
sufficient clearness, and every appearance of truthfulness to the 
main facts of hf)\v and by whom their compaiiiou was carried off, 
and to their cries for help bringing the witnesses Choyton 
Jullia No. 5, and Hutton Jullia No. 0 to her assistance. The 


witness Musst. Promessoree No. 4, is a younger woman and far 
more intelligent. Slfe gave her deposition in a very distinct 
manner, and quite sustained the statement of the witness 
Musst. Hassi Jullini jNo. 1, as to the manner in which she was 


carried away, and th^ state of disorder and exhaustion in which 
the witnesses Hutton Jullia No. 6, and Musst. Akadoshee 
No. 7, restored her to her companion. 

These witnesses who are also of the fishermen caste and were 


No. 6, Choytun Jullia. 
„ 6, Button Jullia. 


returning from the same market, 
heard the cries of the women 
who were in company with the 
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prose(3utor’8 wife wlien she was carried away, gathered from 
them ill general terms what had passed, and hastened in the 
direction taken by the prisoners. 'J’he evening was moonlit 
and clear, and enabled them, when they came upon the party 
they were in searchof, to recognise the prisoners and Shadur Alii 
Imlding the woman down and Panchcouri in such a position 
with reference to her as to leave no doubt of his being in the 
act of enjoying her person. 

This witness, apparently a very decent and modest woman, 

■KT -T TIT i. * 1 - 1 1 confirmed the previous evidence 

JSo. 7, Musst. Akadoslieo. . .t • ‘ • 

as to the prisoners having earn-* 

ed off the prosecutor’s wife and, as she subsequently heard, 

ill-used her in the manner already stated. 

I may here observe that the witnesses were consistent in 
speaking of the prosecutor’s wife as a well-conducted woman, 
in whose character no imputation of levity or iftdiseretion rests. 
Their testimony with regard to the estimate in which prisoners 
are held was less favorable. Forming my own judgment of 
the woman from her appearance, demeanour, aud mode of nar¬ 
rating the wrong done to her, I am certainly disposed to regard 
her as a decent and modest woman, of comely ajipearance. The 
circumstances of her humble position in life, and liability to 
insult consequent on her carrying fish to market for sale, 
strengthen rather than lessen her title to protection under the 
laws common in their application to all classes. It is an un¬ 
doubted fact in this part of the country at least, that the wives 
of men of low caste and following pursuits calling them much 
from home, such as beggars, fisberinen, and others, are regard¬ 
ed as fair subjects for insult and are the general victims in 
cases of violation. No reason whatever exists for supposing 
that the prosecutor, or his wife, or any of the witne.'ises for the 
prosecution has or ever had, the sliglitost ill-will towards the 
jirisoners or their, as yet, unapprehemled companions. A ma¬ 
licious origin for the case is not even suggested, and the evi¬ 
dence for the prosecution is therefore untainted by any imputa¬ 
tion of malice or wish to injure the accused, 'i'bis is a very 
essential point in weighing the value of testimony in a case of 
this description. 

The defence was an alibi and, of course,*a denial of the crime 
set forth in the indictment. Tlie prisoner Afthar Alii No. 12, 
added that the prosecutor’s wife entertained a criminal co-n- 
nexion firstly with Panchcouri and secondly with Humeedool- 
lah. This statement 1 believe to he wholly gratuitous and 
malicious. 

The alibi was proved in neither instance to my satisfaction. 
The usual exact detail of dates and petty circumstances was 
given with customary suspicious precision, and it is very doubt¬ 
ful whether tlie first witness, examined for the defence, Bhufah 
2 G 2 
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June 9» 

Case of 
At thJiB Alu. 


Gazi (No.lO,) did noi peijure himself. He, in the fimfc instance, 
denied tliat the prisoner Afthar Alii, No. 12, was his brother- 
in-law, but was driven bjr a short cross-examination to admit 
that such was really the case. 

I'he Mahomedan law offieer acquits the prisoners chiefly on 
the ground of disbelief of the evidence as derived from connec¬ 
tions of the prosecutor and females, and discredit of the recog¬ 
nition of the prisoners. 

From this verdict I differ. I have already entered at sufS- 
eient length into the merits of the case as 1 view them to ren¬ 
der much further remark unnecessary. I would, however, ob¬ 
serve that it was quite natural that the prosecutor’s wife should 
return from the market in company with her mother and sister- 
in-law who occupy the same house and share in tlie same 
vocation, and that the fact therefore of the evidence to the 
prisoner’s seizing and carrying her away being derived from 
them, can, in no way, either as connections or females, affect the 
merits of the case. I can observe no discrepancies in the 
evidence to any material extent or on any material point. The 
hour at which the outrage took place was barely 7 o’clock in 
the evening, and the moon was so far advanced as to afford 
eonsiderable light. The prisoners are near neighbours of the 
witnesses and well known to them. And finally, their evidence 
is entirely free from the slightest suspicion of malice or ill- 
will. 

In my opinion there is sufl&cient proof to convict the pri¬ 
soners of complicity to the crime of rape, and at all events, I 
conceive, that the second count of the indictment is established. 
As it is ray duty to suggest a sentence in accordance with ray 
own finding on this indictment, I would therofoie recommend 
that the prisoners be sentenced to- 6 years’ imprisonment each 
with labor in irons. 

Memarka hy the Nizemut Adawlwt. —(Present: 3dr. A. 
Sconce.) The report of the Sessions Judge in this case con¬ 
veys a clear, careful and exact account of the evidence recorded. 
The details need not be repeated. Concurring with the Ses¬ 
sions Judge in his opinion of the evidence, 1 convict the pri¬ 
soners Afthar Alii and Moheeoodeen of aiding and abetting an 
attempt to commit r£(f|[)e on the person of liassi Jullini; and, as 
recommended by the Sessions Judge, sentence the prisoners^ 
each, to five years’ imprisonment with labor and irons. 
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PnESEirf : 


J. H. PATTON, Esq., Judge, atkd D. I. MONEY, Esq., 

Officiating Judge. 


GOVERNMENT and ZUMEEROODEEN 


vereue 

SHEIKH BUXEE. 

Ceime Chakoed. —Wilful murder of Musst. Sonamonee and 
(severe wounding of Musst. Bishoo, her daughter. 

Committing Oflicer.—Mr. J. R. Muspratt, Joint-Magistrate 
of Furreedpore. 

Tried before Mr. R. AbercroinVrie, Sessions Judge of Daeea, 
on the 1st April, 1858. 

liemarks by the Sessions Judge .—The deceased Musst. Sona- 
monee was the mother of Musst. Bishoo, the w'ounded woman, 
who is married to tlie son of the prisoner. Bishoo being in an 
advanced state of pregnancy, and consequently unequal to 
bodily fatigue, her mo'tlier took up her residence in the house 
of the prisoner, where she resided with her Imsband, to assist 
her in performing the household duties of the family. 

Musst. Bishoo the only eye-witness to the deed, deposes 
that her mother was cooking the dinner, when the prisoner, who 
was labouring under a painful disease, entered the house and 
inflicted several severe wounds on her mother with a sein, a 
kind of hatchet used for cutting date trees. She (witness) 
went up to interfere when a blow, probably intended for her 
mother, fell on her right arm causing a bad wound. Sonamo- 
nee fell senseless, was removed to the hospital and died a few 
days afterwards. The prisoner had been very much annoyed 
the previous day, because Sonamonee had entertained a singing 
party in the evening in honor of an expected auspicious event 
in the family, and the idea of their rejoicing and making merry 
at a time when he was suflbring great |)ain, irritated him con¬ 
siderably. Ho had left the house, m consequence the previous 
night, and slept at a relative’s close by. He returned iu the 
morning, when he taxed Sonamonee with her conduct towards 
him. High words passed between them, which ended in the 
tragical event related above. 

Sevenil witnesses arrived on the spot after the deed had 
been committed and saw the two women lying wounded and 
bleeding, and the prisoner standing outside with the bloody 
instrument in his hand. The women bath told them that the 
prisoner had wounded them. Beeraiulee, witness No. 9, took 
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convicted of » 
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Law, the plea 
of the prisoner 
that he was 
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not. being es- 
tablislied by 
aaiy evidence. 
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* Witness No. 11. 


the weapon out oi'his hand. Nazira* Bibee, in addition to tlie 

above, states that she saw the 
prisoner after the “tfcm” had 
been taken from him, run into her compound, where lie seized 
hold of a dao and inflicted a wound on his own arm. Shariut- 
oollahf snatched the dao out of his hand. Previous to her 

death, Sonamonee’s deposition 
was taken by the Joint-Magis¬ 
trate, in which she describes how she was wounded by the pri¬ 
soner. 

Hr. Bose, the medical oflicer, in his evidence, gives a descrip¬ 
tion of the wounds which he found on the deceased, two of 
which were of a very serious nature, and, in his opinion, were 
the cause of her death. The wound on Musst. Bishoo though 
severe is not of a dangerous character. 


t Witness No 15. 


'i’he prisoner confessed before the police, stating that he was 
subject to severe pains in tlie stomach, which prevented his 
eating or drinking, that lie hud desired Sonamonee on the pre¬ 
vious day to cook some fish for him, as be was free from pain 
and able to eat. She did not attend to his wishes at the time, 
but offered him food in the evening when the pain had return¬ 
ed and he could not eat. In addition to that annoyance, Sona~ 
monee had vexed him very much by having a singing party in 
the house and making merry when he was suffering acute 
pain. He remonstrated with her on her conduct the following 
day, when high words passed between them. He became angry 
and fetched a fsein^ with which he was going to strike her, 
when she knocked it out of his hand with a stick she was stir¬ 
ring the rice with, and taking hold of the sein wounded him in 
the arm with it. On this he seized the instrument out of her 
liand and inflicted several wounds upon her pm-son. The 
daughter, he st.iles, wjis wounded accidentally, when she came 
u^) to the assistance of her mother. His confession before the 
Magistrate is to a similar effect. 

In the Sessitms Court he pleaded “ not guilty'^ to the charge, 
but added that the pain in his stomach was sometimes t-o 
acute, that he knew not what he did when suffering from it. 
Deceased used to irritate and vex him by not giving him his 
meals when he wanted them. 

The jury who sat with me on the trial, convict the prisoner 
of “ culpable homicide.'* 

Of the guilt of the prisoner there cannot be a doubt. Tho 
crime is fully proved against him by tlie deposition of the mur¬ 
dered woman, Musst. Sonamonee, taken down by the Joint- 
Magistrate previous to her* death, by the testimony of the 
wounded woman, Musst. Bishoo, by the circumstantial evidence 
of the witnesses who saw the wounded women immediately 
afterwards and the prisoner standing close by with the bloody 
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instrument in his hand, and lastly by the confession of the 
prisoner. The provocation he pleads that he received at the 
hands of hia unfortunate victim, was very slight, and cannot 
for an instant bo deemed sufficient to warrant the commission 
of the foul deed. Although the witnesses agree in .stating that 
the prisoner was subject to pains of an agonizing nature, this 
statement is not confirmed by tlie testimony of the medical 
officer, who deposes that “ the prisoner do,es not bear the appt'ar- 
ance of a man suffering for any serious internal evil, but par¬ 
takes of his food regularly. He may be subject to a slight 
cholic.” That the prisoner was first wounded by the deceased 
as urged in his mofussil confession is not to be believed. The 
story is contradicted by the evidence of witness No. 11, who 
saw him inflict the wound upon himself, and her testimony is 
confirmed by that of No. 15, who snatched the weapon, with 
which he inflicted the wound, out of his hand. This weapon 
was a different one to that with which the murder was commit¬ 
ted. Moreover the doctor pronounces his wound to bear the 
appearance of a self-inflicted one. 

I cannot concur with the jury in considering the crime sim¬ 
ply “culpable homicide.” The facts of the case in ray oj)iniou 
show on the part of the prisoner the intent to commit mur¬ 
der, of which crime I would convict him. Taking, however, 
into consideration the provocation, though slight, which he 
did receive, and making some allowance for the pain he is said 
to have been suffering from, I would spare his life, and recom¬ 
mend a sentence of transportation beyond sea for life. 

Remarks hy the Nizamut Adawlut. —(Present: Messrs. J. II. 
Patton and I). I. Money.) 

JUr. D. I. Money ,—Looking at the confession of the pri¬ 
soner in connection with the whole evidence on the record, 
there can be no doubt of hia being guilty of a wilful and deli¬ 
berate murder. The only question is whether he should bo 
sentenced to suffer death, or to imprisonment for life in trans¬ 
portation beyond sea, as the Sessions Judge recommends. 
Cholic pains might produce a phrenzy of mind that would 
deprive a person momentarily of a coiitroul over his actions, 
and under their influence, where provojj|ation was given, he 
might not he able to resist a homicidal impulse. 

But there is no reliable evidence to show that the prisoner 
was in this condition, or in such a condition as to make him 
under the circumstances an object of mercy. 

1 should be glad at any time, upon good cause shown, to 
listen tu the recommendation of the lower Court. But as the 
prisoner’s own statement of the extreme pain he was suffering 
at the time is not confirmed by other evidence, and it is to 
some extent opposed to the testimony ,of the medical officer, 
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1 fail to see any extenuating circumstances in the case and 
would therefore pass upon him a capital sentence. 

Mr. J. M. Fatton .—1 have carefully considered the proceed¬ 
ing held on this trial and have no doubt of the prisoner’s guilt. 
He appears to be of a morose, irascible temperament, easily pro¬ 
voked, and possessing no eontroul over his passions when roused. 
He had no reasonable cause for the outrage he committed, and 
the act was as deliberate as it was cruel. The extenuating plea 
put forward by him I utterly disregard as operating in his favor. 
I would convict him of wilful murder and sentence him to death. 
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PbESENT : 

B. J. COLVIN, Esq., Judge. 


GOVEllNMENT 


versus 

BOBAII COMMONLT so CALLED OK ACCOITNT OF HIS INEIJIM- 
ITY, HIS PROPER NAME BEING AMEER KHAN. 

Crime CnARnED.— Wilful murder of Musst. Shurbanee and 
wounding Musst. Aiinoo with intent to murder her. 

Committing Officer.—Mr. H. A. R. Alexander, Magistrate of 
Backergunge. 

Tried before Mr. F. B. Kemp, Judge of Backergunge on 
the 23rd April, 1858. 

jRemarks by the Sessions Judge .—This case has been tried 
witlj the assistance of a jury. 

The prisoner is both deaf and dumb and has been so from 
his birth, his mother is also dumb. 

Before putting him on his trial, I thought it advisable to 
direct the Magistrate to place the prisoner under the suiweil- 
lance of the Sub-Assistant Surgeon for a few days. The Sub- 
Assistant Surgeon Baboo Doorgadoss Kur, who has left this 
station, has submitted a leport which is with the record ; his 
deposition before the Magistrate has been attested in this Court 
by the witnesses named in the margin.* 

The late Civil Assistant Sur- 

* No. 20, Ramgutty Haidar. geon of this station Dr. M. 

21 , Dwonkanath Mo- gcaiilan, who has left fcho station 
zoomuar, i i, . , 

and the country, was also ex¬ 
amined in the Magistrate’s Court. His deposition has been 

attested in this Court by the 
witnesses named in the marginf 
who are both acquainted with 

English. 

There can be no reasonable doubt of the sanity of the pri¬ 
soner, his demeanour during the trial was remarkably quiet and 
self-composed. Before directing him to plead to the charges 
1 ascertained that the uteiine brother of the prisoner who is 
a witness in this case, and who can both hear and speak, pro¬ 
fessed his ability to interpi-et the signs made by the prisoner. 

I therefore swore the witness to interpret faithfully between 
the prisoner and the Court. The prisoner, pleads not guilty^ 
he pointed out upwards as if iu appeal to God, to mo as if in 
appc'al for justice, and to his forehead as much as to say that 
his fate was written there. His brother by signs made him 

VOL. VIII. 2 H 
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The prison¬ 
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„ 19, Doorgachurn Sein. 
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Case of 
Am USB Khan. 


understand tliat ho was asked whether he committed the crimes 
ibr which he was arraigned, he shook his head. 

The circumstances of this painful case are briefly as follows. 
On the night of the 27th of December last, Sunday, the wit¬ 
nesses No. 1, Musst. Annoo, No. 2, Nasoo-chokra, No 3, 
Musst. Janoo were sleeping in the same house, with them were 
Nagur Alii, aged 3 years, the brother of the witness No. 2, 
Nasoo, and Surbanee the deceased aged about 2 a years. Sur- 
banee was sleeping close to the witness No. 1, Musst. Annoo. 
Musst. Annoo is a widow, Musst. Janoo is a very young 
woman, and she was residing with the witness Annoo during 
the temporary absence of her husband. 

That the prisoner on the night of the 27th December 1857 
entered the house where tlie above parties were sleeping, and 
severely wounded with a dao weighing 14 chittacks, and a 
sketch of which will be found with the record, Musst. Annoo 


and Surbanee, the latter of whom dii'd in the hospital of this 
station, on the 31st of December, 1857, from the effects of the 
wounds inflicted upon her by the prisoner, is clearly proved by 


the witnesses named in the mar- 
9 N gin.* 'I’he boy Nasoo aged be- 

3, Muest. Janoo. *ween eleven and twelve years is 

a remarkably intelligent lad and 
was fully conscious of the responsibility of the solemn affirma¬ 
tion administered to him. 


The evidencet of the brother of the prisoner, proves that on 

i. xr r Iff tru Sunday in the month of Pose 

t No. 5, Noyan Khan. i j 1 •. 

last, towards the evening, the wit¬ 
ness returned to his house; that he did not see the prisoner at 
home; that the people of the house were unable to tell him 


where the prisoner had gone; that the next day early in the 
morning Phedoo chowkeedar told the witness that his brother 


the prisoner had wounded the woman Annoo and the child 


Surbanee, and directed the witness to produce his brother the 
prisoner; that the witness and the chowkeedar searched the 
whole of that day for the prisoner; that at about 8 p. M. of 


that day, the witness saw the prisoner with a dao in his hand 
coming from the west towards the east in a plain west of the 
house of one Lushkuf Khan; that the prisoner, seeing the 
witness and the chowkeedar, ran off; that the witness and the 


chowkeedar pursued and seized the prisoner with a dao in his 
hand ; that the prisoner was secured and kept in the house of 
Konai Pukeer; that the prisoner managed to effect his escape 
during the night; that he was reapprehended on the morning 
of Wednesday by Akbur ohoiitieedar witness No. 7, and others. 
The witness identifies the dao produced in Court as the one 
which was found in the hand of the prisoner when he was 
apprehended and that the dao belongs to the family of the wit- 



CASES m THE NIZAMUT ADAWLUT. 237 


ness and ihe prisoner: deposes that he heard from the mem- 185S. 

hers of his family that the prisoner was not at home on the *"T- 

night of Sunday. 

The sanity of the prisoner has been established by the evid- 
ence before the Magistrate of the Sub-Assistant Surgeon Baboo Ameee Khak. 
Boorgadoss Kur duly attested in this Court. 

There is certainly no proof that any improper connection 
existed between the prispner and the,witness No. 3, Musst. 

Janoo; yet I cannot attribute the motive of the prisoner in 
entering the house of Annoo at night and committing the 
crimes he did to any other source but that of an improper con¬ 
nection with Janoo, either pre-existing or attempted for the 
first time that night. The boy Nasoo too deposes that his 
mother Annoo witness No. 1, had forbidden the prisoner to 
visit her house. The witness Musst. Annoo is an elderly wo¬ 
man and has been the mother of thirteen children, Musst. Janoo 
is a young married woman but she has no family. The prisoner 
is a young man of about twenty-two years of age, good looking and 
unmarried. The night of the 27th December was a moonlight 
night. The prisoner entered tlie bouse through the western 
door. The moon would shine into the house through that 
door on the night and at the time the crime took place, thus 
enabling the witnesses Nos. 1, 2 and 3, to recognize the party 
who committed the crime. 


The jury would convict the prisoner of wounding the wit¬ 
ness No. 1, Musst. Annoo with intent to kill, but acquit him 
of the charge of the wilful murder of the little girl Surbanee, 
inasmuch as the jury attribute her death to accident. 

In this verdict I cannot concur: I would convict the pri¬ 
soner of the wilful murder of the child Surbanee and with 


wounding Musst. Annoo with intent to kill. The spleen and 
internal viscera of the child Surbanee were wounded, and she 
died in consequence of the injury received; the wound on the 
right fore arm of the witness Annoo is reported by the medical 
officer to be severe though not dangerous to life, the weapon 
used by the prisoner was a dao, sharp and of considerable 
weight. I cannot find that tlie homicide of the child Surbanee 
was accidental and therefore excusable., “If a party be doing 
anything unlawful, and a consequence ensues which it may be 
he did not foresee or intend, as that of a man or the like, still 
his want of foresight shall bo no excuse, for being guilty of one 
offence in doing antecedently what is in itself unlawful, he is 
criminally guilty of whatever consequence may follow the first 
oifcnce.” 


What then are the features of this case ? The prisoner is of 
age, he is sane, a responsible agent; at night, armed with a sharp 
and heavy dao, and clearly for no good purpose, he enters the 
house of the witness Annoo; ho wounds Annoo severely as also 
u 2 
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the child Surhanee, who dies from the effects of the wound 
inflicted by the prisoner. The murderous intent may be in¬ 
ferred from the acts of the prisoner and the dangerous nature 
of the weapon used. 

I wish to give the prisoner every advantage. Were it not for 
his natural infirmities, which may possiblj’^ have prevented his 
clearing himself from the charges made against him, I should 
have had no hesitation in recommending a capital sentence; as 
it is, T think justice will be satisfied, with a sentence of impri¬ 
sonment for life in irons and with labor in the zillah jail. 

MemarJes hy the Nizamut Adawluf. —(Present: Mr, B. J. 
Colvin.) The Sessions Judge has tried this case strictly in con¬ 
formity with the instructions contained in Circular Order 
No. 137, dated 3rd August, 1814. The prisoner pleaded, as 
interpreted by his brother, not guilty to the charges ; but there 
is no doubt from the evidence on the record, a correct outline 
of which is contained in the letter of reference, that he is guilty 
of them. I concur in the conviction, and, for the reasons 
stated by the Sessions Judge, in the sentence proposed hy 
him. 


Phesent : 

J. H. PATTON, Esq., Judge and D. 1. MONEY, Esq , 

Officiating Judge. 


GOVERNMENT and ALLEEBUX 


Purncah. 

1858. 
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Case of 

Aeiabxtx. 

The prison¬ 
er was convic¬ 
ted of wilful 
murder, and 
there being no 
extenuating 
oircumstauces, 
sentenced to 
siiffer death. 
The Court ob¬ 
served that 
whenever a 
SesyiunsJudge 
considers it 


versus 

ALLABUX. 

Chime CiiAsaED.—Murder. 

Committing Officer.—Mr. B. R. Perry, Deputy Magistrate 
of Kishengunge. 

Tried before Mr. W. H, Brodhurst, Officiating Sessions Judge 
of Purneah, on the 29th March, 1858. 

IdemarJcs hy the Officiating Sessions Judge. —The prisoner 
is charged with having, murdered Musst. Harrin, his brother’s 
widow. 

The prisoner pleaded guilty. 

The prosecutor AUeebux stated that he is a brother of the 
deceased, and lives in the village of Huldeobaree about three 
coss from Sealtore where his sister latterly resided with the 
prisoner; that on a Monday^in Magh last the prisoner came to 
his house, and informed him that his sister had died four days 
before from momorakee^ an illness apparently similar to cho¬ 
lera, and he invited him to the funeral ceremony; that he 
agreed to go, and he heard nothing further till about ten days 
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afterwards, when he was sent for by the Darogah, who had 1858. 

come to Sealtore to enquire into the circumstances attending ^ ~ 

Musst. Harrin’s deatli; that on going to Sealtore ho heard from 

tlio D.irogah, his sister had been murdered, and he heard tlie Case of 

prisoner say, he and five other men whom he named, were the ^llabux. 

guilty parties, and that Ins sister had been taken to the bank j^g 

of the Petehlah river on pretence of going to Haldeebaree to commend that 

see her brother, the prosecutor, and tliore killed. The prose- the extreme 

cutor also stated that his sister was with child, which was the P‘^nttlty of the 

cause of the murder; that her husband had died about five years 

ago, and she lived in her own liouse at Sealtore with her bro- be remitted he 

ther-iudaw Allabux, the prisoner. That the other tl)ree pri- elioold 

soners (since acquitted) are not related, but that Jamabux the out tlie oxten- 

younger sun of the prisoner lielatoo had been intimate with his uating circum- 

sister since the month of Aughun last, and tliat he had heard from 

persons frequenting the neighbouring of Haldeebaree that aremii- 

his sister was pregnant. That Belatoo was the malaoozar of sion. 

tl>e village of Sealtore and he had caused the other prisoners to 

commit the murder, because his son .Tumabux was engaged to 

be married, and he leared his son’s connexion with the deceased 

would prevent the marriage taking place. Prosecutor further 

stated his sister was older than himself or probably about 

twenty-eiglit years of age, and had one child aged five years, 

that he had not seen his sister for the last year, that the murder 

was committed at a spot about two coss irom his house and one 

coss from Sealtore. 

The proseculor’s deposition before the Magistrate does not 
vary much from the above. 

The prisoner was committed upon his own confession, the 
direct evidence of two accomplices and the circumstantial evi¬ 
dence in the case. 

The two eye-witnesses retracted before this Court, what they 
had stated to the Deputy Magistrate alleging their former 
depositions had been obtained by ill-treatment and fear of the 
police. 

The prisoner’s confession to the Deputy Magistrate is a long 
one, and the object of it appears to be to implicate the other 
pvisonei’S in the case, to shew that one Jamabux the son of 
the prisoner Belatoo was the original cause of the murder by his 
intimacy with the deceased and that he, Allabux, was an un¬ 
willing participator in the crime. As the confession is tlie 
principal evidence against the prisoner and it is important to 
see what part he actually took in the murder according to his 
own showing, I transcribe the greater part of it, Allabux states 
his elder brother, died about five years ago, and left bis widow 
(Harrin deceased) and one child of six years, who since that 
time have lived with him, that he is servant to Khedjerbux an 
accomplice in the murder, and he supported his sister-iu-kw 
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and her child from the wages he received for service; that he 
stayed day and night at his master’s house, eating and sleeping 
there ; that one day in Aughun last his sister-in-law had taken 
his cloth as usual to wear on going to the haut and in the 
evening when he wont to the house to fetch it, Jumabux 
hearing him come ran out of Harriu’s room, that he wanted to 
seize him, but did not like to do so, when he found who it was 
(Jumabux being cousin to his master Khedjerbux). Allabux 
then says, I informed his elder brother Enaitoollah, who told mo 
not to mention the circumstance to any one as he was a brother, 
and the woman was ray sister-in-law and therefore a portion of 
the shame would fall upon me, and that as his brother was to bo 
married soon, the circumstance might prevent the marriage 
taking place. In Pous Musst. Harrin heard of Jumabux’s 
intended marriage, and said to me and the villagers, SSeo, Jum- 
mabux has got me with child and he is going to marry elsewhere, 
when I have a child my brotlier-in-law will turn me out of 
his house, and who will then protect me ? I shall be helpless. 
After this about the end of Pous or beginning of Magh, at 
night, I was sleeping on a box outside my master’s house, and 
when about a watch of the night bad passed, Husnab, nephew 
to Helatoo Malgoozar came and woke me up, saying lielatoo 
wanted me. I went and found Belatoo and Halal of village 
Kootamparah son of a friend of Belatoo, and Enaitoollah sou 
of Belatoo, and Khodurbux, my master, all seated on a machan 
in an out-house where horses sometimes stand, they gave me a 
mat to ait upon and Husnah brought the liookc^t, Halal began 
saying to me, “ Your sister is pregnant, and you are the cause : 
you must marry her. I said, It is true she is pregnant, but not 
by me: why should I marry her ?” Then Halal said, “ If you 
will not marry her, a complaint will be made to the Cazee and 
you will be hned Rs. 20 and you will be beaten.” I said. If she 
declare I am the father, then of course the Cazee will fine me, 
but if she mentions another person as the father why should the 
Cazee fine and beat me ? The Cazee will decide. At last, after 
endeavouring for a long time to induce me to marry her, I re¬ 
fused. So Halol said, If you will not marry her, then give her me¬ 
dicine to cause abortion.” To this I did not agree. Then he 
said, Call Musst. Harrin, and he sent Husnah with me, I called 
Harrin and the)'^ took her into the yard. I also went there, 
only Khedjerbux aud Belatoo remained outside. Belatoo’s wife, 
whose name I do not know, was woke up aud Halol obtained 
from her a curiy stone and a little ginger, and taking out 
the root of a medicinal herb, gave it to Belatoo’s wife to mix 
with the ginger, aud shethen gave it to Harrin to drink. Harrin 
refused to take it, so Halol threatened to beat her with a little 
wooden stool, and Belatoo’s wife said, if she would not take it 
she would be bound before and behind and. beaten and then she 
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would be made to drink it. Prom fear of this she took tlie 
metal glass, and I don’t know if she drank a little or not. 
Belatoo’s wife said she had. Halol said, “ My physic is so strong 
that taking a little will suffice to cause abortion.” They then 
let her go. I took her home and went to sleep again on the. 
box of my malgoozar. Ten days after, Enaitoollah asked me 
if the medicine had taken effect and caused abortion, I said 
I had seen no trace of it. ITe said, Come to me to-night for some¬ 
thing, so I was sitting outside in Khedjerbux’s yard, when at 
about a watch of the night, Husnah came and took me away and 
I found them sitting in the same place as before, and 1 sat on 
the mat again. Halol asked me again to mari'y her, hut seeing 
1 would not consent, he promised to give me Us. 20 and get 
me married to Jadoo’s daughter if I would kill Harrin. To this 
I did not agree. On the morrow a Sunday (the Taree Bhurut 
festival) Halol said to me frequently, Take her out of the house, 
on pretence of going to see her brother, ill, and go with her. 
Set off in the evening, and remain under a mangoe-tree rather 
to the north of a place called Oorgunah pretending that you 
have a stomach-ache and cannot proceed further. At night 
when dark we will follow and complete the business. So about 
an hour before evening, Enaitoollah, Belatoo’s elder son came to 
my house where I was and before my sister-in-law said. Your 
brother-in-law is very ill, and has sent for you and your sister- 
in-law. The latter said it is evening how can 1 go now ? Enait¬ 
oollah said he is very ill, if you go now you will see him and get 
the few rupees he has. If you go in the morning and he is dead, 
you will not see him nor get his money, then what wdl you do ? 
My sister-in-law said how can I go alone in the evening, 
Enaitoollah said she cannot go alone, you go with her. So 
Musst. Harrin set off with me at once, and according to their 
instructions we stopped under the tree, on pretence of my being 
ill. The place was about two or two aud half coss from my 
village. "When one hour of the night had gone Halol and 
Enait and Khedjerbux passed about two or three distant, 

and Husnah came to us. My sister asked where he was going, 
he said, to Huldeebaree to a Brahmin. My sister said, Let us 
three go together; so we set off, and Khedjerbux, Halol and 
Enait went westwards at some distance from us. 1 saw them, 
but Harrin did not see them. They went forward and stopped 
on the ea'st bank of the Pctchlah river and they met us on 
arrival. Halol gave me a knife saying. Drive this through, Harrin 
began to cry and shout. 1 said. This can never be done by me. 
Halol told Husnah to put a cloth in her mouth and told me to 
kill her. I again refused and Khedjerbux also said he was afraid 
and we should not do it, hut take her back. Halol said, If you 
take her back alive, she will inform to-morrow, and have all of 
us punished, we shall be hung. So Halol, Husnah and Enait 
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together threw HarrUi down and with abuse called Khedjerbux. 

■ Husnali with one hand put a cloth in her mouth and with the 
other pressed her head down and Halol with the knife got on 
her bosom, Enait and Khedjerbux held her arms. Halol told 
me to come, and said, Let us all do this, that no one may tell 
against another.” So all seized her and Halol placing the knife 
at her throat said, “All of you press my hand.” We all put 
our hands on his and he pressed the knife in Harrin, turned to 
the other side and they out her throat on that side too. I was 
much frightened, I had put off my clothes; so had the others. 
We had only our dhotees on in doing this. Turning over the 
body we put it in the water, washed our hands and went homo 
with our clothes. Halol left the knife near the body, but ho told 
Husuah to bring it away; it would be useful, llusnah washed it 
and brought it away. The knife belonged to Belatoo and Enait. 
It was about one and half foot long and was used for killing 
cattle. Husnah took away the knife. 1 can recognize it if 1 sec 
it. 1 mentioned in the village 1 had taken Harrin to her brother 
and according to Halol’s instructions 1 again informed tlie 
villagers four daj^s afterwards that as I had heard nothing of 
Harrin, I was going for her. 1 went to Huldeebaree to her 
brother and told him his sister had died of momoraJeee after 


eight days’ illness. I returned next morning and told people of 
my own village she had died of cholera. None of the people 
were aware of her having been killed. My sister-iu-law on the 
night of the murder gave her child to the wife of Futto, and told 
the child she would return in the morning after seeing his 
uncle. He remained there the liight. The child knows his 
mother is dead. Khedjerbux has it at his house. On being 
questioned, the prisoner said he did not receive the Rs. 20 pro- 
jiiised by Halol. The latter said he would give it after enquiry 
was over. I said I would tell if they did not give it to me. Halol 
said, You had better not, you will be taken up first. Harrin was 
young. I liad no illegal acquaintance with her. 1 have confessed 
voluntarily. 

This confession was properly attested by tlie witnesses 


No. 13, Neamutoollali. 
„ 14, Mozum A^i. 


Nos. 13 and 14, and appears to have 
been voluntary. 

Tlie witnesses also as per marginf 


No. 16, Rhauaut. deposed to Allabux having told his 

«* Fjzoo. sister that her brotlier was ill, and 

” IQ* must go and see liim; to 

” ’ • his setting off with her the same 

afternoon, to his informing the village that ho had left her at 
lier brother’s house, tc^liis telling them another day that he 
was going to fe4ch her back ; that he rcturfied and informed 
the village, Harrin had diod of cholera and then exhibited signs 


of grief. 
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The witnesses Nos, 8 and 9, prove the (indiiig of the body in 
^ „ the Petidikh river near the village 

9* Dulled * of Boderah,* and that the throat was 

” ’ ’ cut on both sides. The native doc¬ 


tor No. 11, Sheikh Lalmohuinmud, who examined tlie corpse, 
said, he found two wounds on the throat, each four fingers long 
and two fingers wide; deep wounds to the bone, as if cut with a 
knife. There was a scratch across the wind-jnpe, no otlier 
wounds. The woman must have died from the wounds on 


either side of the throat. There was no appearance of disease 
about the body. 

The prisoner made no defence, referring the Court to what ho 
stated before the Magistrate, that he had nothing further to 
say, and had witnesses to call. 

The case was tried with the aid of the law officer. The 


18.58. 

June 15. 

Case of 
Allah TJX. 


futwa declared tlio charges not proved against any of the pri¬ 
soners, but that complicity and privity were established against 
Allabux by his confession, and that he is liable to akoohut. 

It will be observed in the confession that altliough the pri¬ 
soner wishes to shew ho was not the primary cause of the mur¬ 
der and was made an accomplice by other parties who instigat¬ 
ed and counselled the deed, yet, that in reality, he took a very 
active part in the crime, lie acknowledges to twice voluntarily 
attending at night a meeting of persons who were plotting 
injury to his sister-in-law, and of which he told her nothing. 
He acknowledges taking her from home on pretence of going to 
see her brother, who he said was ill, knowing that in reality he 
was taking her for the purpose of being murdered, that when 
he had arrived at the appointed place of meeting, ho feigned 
illness, in order to keep his sister there till his accomplices 
arrived, and then, that he aided in her murder by pressing the 
hand of the man who used the knife, all this was quite volun¬ 
tary, according to his own statement. The excuse is, that he 
was told to do it, but he was not obliged to obey, and had he 
been disinclined, he would not only have refused to have any 
share in such a crime, hut would have informed his sister-in-law 
of the plot against her life; have taken measures for tlie pre¬ 
vention of the deed, and have denounced ^he conspirators. 

The part he states he took in the death of his sister-in-law 
and his conduct before and af^er the murder as described by the 
witnesses, prove that he was a free agent, his statement as to 
one Jummabux having been intimate with deceased, I am in¬ 
clined to doubt, for although the pro.'<ecutor mentions the cir¬ 
cumstance, I did not place much reliance on that part of his 
statement; he had not seen his sister for a year, and therolbre 
what he stated was from hearsay. I’he witnesses who resided 
in the same village, for the most part said they supposed deceas- 

VOL. VIII. 2 I 
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ed was pregnant by tl>e prisoner, and I am disposed to think 
their supposition was the eorrect one. 

If correct, the story about Jummabux was invented, in order 
to implicate the other prisoners. 1 do not think all the facts 
of the case have been elicited. There seems to have been some 
ill-feeling between certain parties in the village, and it is not 
imi)robable that enmity may have been the cause of some of the 
parties being unjustly arrested. The prisoner Allabux I con¬ 
sider was a principal in the crime ; whether ho was aided or not 
is uncertain. 

I therefore dissent from ^Xxofutwa of the law officer, and would 
convict the prisoner Allabux upon his confession, and the cir¬ 
cumstantial evidence, of the crime, with which he stands charg¬ 
ed, namely, the wilful murder of Musst. llarrin, and under all 
the circumstances of the case, 1 recommend ho be transported 
for life. 

Remarks hy the Nizemut Adawlut. —(Present: Messrs. J. H. 
Patton and 1). I. Money.) 

Mr. J. II. Hatton .—The prisoner admits that he volunWily 
attended meetings of persons designing bodily injury to the 
deceased, jeopardizing life, without, in the slightest degree, 
apprizing her of the mischief intended, or the machinations 
practised against her. He also admits that he took her from 
home on pretence of conducting her to her brother, whom he 
represented as being ill, whilst he was actually leading her to 
the place of slaughter, that he aided and furthered the project 
of her destruction by detaining her under a false plea of illness 
at the place appointed for the murder until the arrival of his 
accomplices, and that he assisted in the actual perpetration of 
the crime by pressing the hand with which the knife was applied 
to the throat of the deceased. He admits all this, freely and 
voluntarily, and his only excuse, or plea of extenuation is that 
ho was told to do it. ^ 

Be the circumstances what they may under which this cruel 
and cold-blooded double murder, if I may so express myself, has 
been committed, whether by the prisoner alone or with the aid 
of accomplices, the above admissions of the prisoner leave no 
doubt on the mind th^t from first to last he was an active agent 
in the crime and actually assisted in its perpetration by adding 
efficacy to the means employed in the destruction of life. Besides 
these confessions there is circumstantial evidence on the record 
of the trial, strongly corroborative of the presumption that he 
was most interested in the removal of the deceased and took an 
active part in effiteting that object by means of her death. I 
would convict the pri^ner of the wilful murder of Musst. 
Harrin while in a state of pregnancy, and sentence him to suffer 
death, 

Mr- I>- I. Money .—There is so much circumstantiality in the 



CASES IN THE NIZAMUT ABAWLUT. 245 


confession of the prisoner, that, although such parts as implicate 
other persons have not been borne out upon the trial, I see no 
reason to doubt, that in the horrible account he has given of 
the murder he has stated what is true. We have, however, only 
to look upon the confession, which is proved to have been given 
voluntarily, as bearing upon liis own share in the transaction, 
and as evidence against himself. Upon this confession, and 
under the circurastancos as they appear in the evidence upon the 
record of the trial, he is clearly guilty of a most cruel and deli* 
berate murder. 

I do not understand upon what grounds the Sessions Judge, 
convicting the prisoner of wilful murder, recommends him to bo 
transported for life. Whenever he may consider it his duty to 
recommend that the extreme penalty of the law should be 
remitted, he should ))oint out the extenuating circumstances 
that justify such a remission. I see nothing whatever in this case 
to extenuate the crime, and render the prisoner an object for 
mercy, and therefore concur in passing sentence of death upon 
him. 


1858. 

June 15. 

Case of 
AniiABUx:< 


Peesent : 

D. I. MONEY, Esq., Officiating Judge. 


RAMESSUB MUNDUL anj) GOVERNMENT 


versus 


EDOO SHEIKH (No. 9,) BABOO SHEIKH (No. 10,) 
MEAHJAN SHEIKH (No. 11,) TEELUCKLALL LAL- 
LA (No. 12,) SHEWBUBT KAHAB (No. 13,) HEEBA- 
LALL PATTUOK (No. 14,) HHBNAM SINGH (No. 15,) 
OMBAWSINGH (No.lO,) SOLEMAN HAPSHEE (No. 
17,) FOOKEER SHEIKH (No. 18,) an 3> ICHABAB 
OOPERDEA (No. 19.) 

Crime Charged. —Prisoners Nos. 9 to 19, Ist count, dacoi- 
ty with wounding in the house of the prosecutor, in which 
dacoity property to the value of rupees 1(34-3-9 was robbed, and 
in which Haradhun Mundle was severely and Bumlull Mundle 
slightly wounded; prisoners Nos. 9 to 16, 2ud count, knowing¬ 
ly receiving and retaining in possession a portion of the proper¬ 
ty plundered in the aforesaid dacoity. 

Crime Established. —Prisoners Nos. 9 to 15, and 17 to 19, 
dacoity with wounding; prisoner No. 16, knowingly receiv¬ 
ing and possessing plundered property. 

•Committing Officer.—Mr. C. Spencer, Officiating Magistrate 
of Moorshedabad, 

2 I 2 


Moor shed a- 
bad. 

1858. 

Jutip 15. 

Ca.se of 
Enoo SiiEiKU 
and others. 

The appeal 
of the prison¬ 
ers reject¬ 
ed, and the 
sentence of 
the Sessions 
Judge con- 
firmed. Thu 
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Tried before Mr. A. Pigou, Officiating Sessions Judge of 
Moorshedabad, on the 23rd April, 1858. 

Memarhs hy the Officiating Sessions Judge .—On the morning 
of the lOtli March last, the darogah received intelligence of a 
dacoitj having occurred the previous night in the village of 
Gurrabhosa in the house of the prosecutor Ilameshwar, he was 
about to start for the spot, when witness No. 38, Koonjudass 
went to him and told liim he had just observed a body of six 
men, one of whom carried a large bundle, passing quickly 


Court romark- 
ed tliat the lo- 
("il investiga- 

f iou leading to ^j^j-ough the village, the darogah immediately sent the mohurrir 
si'on*and*^con- prosecutor’s village, and started himself in pursuit of 

viction of the tlicse men. The rest of the case will best appear from au an- 
nrisoiieps wa» alysis of the evidence which 1 proceed to give, 
very credita- q’jjg prosecutor deposed to the dacoity having occurred, to the 
dacoits having wounded his uncle Haradhun and one Kamlall, 
and to the villagers having attacked the daeoits who, however, 
esca])ed with plundered property to the value of rupees 104-3-9. 

Witness No. 1, Brqjolall Chutterjea, darogah, deposed to bis 
having started after the men mentioned to him by Koonjudass, and 
stated that after riding about half a mile and despatching bur- 
Itundazes in every direction, he saw on the banks of a-tank 
called Notungram a man walking fast towards Horespore, he 
callcil to him to stop and not getting satisfactory answers from 
him he opened his ehudder^ and found under his left arm the 
jiroperty No. 1, this person was No. 9, prisoner; the darogah 
riding further on towards Horespore mU saw two men with a 
huudle sitting on the ground, they immediately arose on seeing 
him; ho seized them both and found that they were prisoners 
Nos. 10 and 18 ; No. 10, began to struggle but witness No. 2, 
Chonelial burkundaz coining up with others, they were both 
apprehended, in No. lO’s bundle were the articles Nos. 2 to C, 
and upon No. 18, was a fresh wound on tlie hip ; about quarter of 
a mile further on, the darogah observed ^iree men, and with the 
assistance of Nitye Gliose and others he seized them, they were 
Nos. 11, 13 and 14, and on searching them he found in the waist 
of No. 11, the property No. 9, and tied up in a cloth on the 
back of No. 13, the property Nos. 7 and 8, and under the arm 
of No. 14, wrapped up in a quilt No. 10, were a sword and a 
heavy iron flail; aboutlialf a mile further on in the m&ty the daro¬ 
gah saw one man walking and in his hand was an axe, this was 
No. 17, who, on being seized, told the darogah that three more 
men had gone on towards Khonapookur, the darogah followed 
them, and with some difficulty apprehended them, they were 
prisoners Nos. 1,2, 19 and 20, and on the waist of No. 12, tied 
up in the cloth No. ISj'Were a pair of silver bracelets No. 11, 
and a gold nath No. 12; and on No. 20 resisting his capture, 
4 rupees and one pice fell from his waist. The darogah took 
them all to the tliuunah and while engaged in examining the 
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priponers tlio witness No. 12, Mohur Sheikh brought up the 1858. 

prisoner No. 15, whom he had apprehended on suspicion, and — - -^ " 

on him were two swords and the property Nos. 15 and 16. The 
prisoners, except Nos. 13, 14 and 20, confessed to having com- Case of 
mitted this dacoity ; No. 13 confessed that he had knowingly Sueikw 

received the property found upon him, and Nos. 20 and 14, ° 

denied all knowledge of the matter; they were all sent to the 
Magistrate; the prisoner No. 10 named amongst others the 
prisoner No. 16, who, after some search, was apprehended on the 
next day with property No. 17, he denied his guilt, but was 
also sent to the Magistrate. 

The witness No. 2, Chonchal burkundaz corroborates the 
darogah’s above deposition. The witness No. 12, Mohur Sheikh 
proves the apprehension of prisoner No. 15, with the property 
Nos. 15 and 16. 

The witness No. 14, Syefolla burkundaz proves the appre¬ 
hension of prisoner No. 16, with the property No. 17. 

The witnesses* Nos. 17, 18, 22 and 35, prove that the dacoity 

took place, that Haradhun and Bain- 

* No. 17, Nilkunt. were wounded and that the da- 

” ^ 2 ’ • coits were attacked; Romun also 

” 35,’ Romun* proves that he wounded one of the 

dacoits with a spear. 

The witness No. 21, Romanath mohurrir proves that he took 
the prosecutor’s deposition and the list of stolen property be¬ 
fore lie knew of the apiirehension of the prisoners; he also 
proves that the prisoner No. 9, freely and willingly confessed ; 
and the sooruthal of the wounds of Haradhun and Ramlall, nei¬ 
ther of which wounds endangered their lives, though that of 
Haradhun was severe. 

The witness No. 19, Haradhun was absent in the jail ho.spital 
four miles distant from the kutcherry and as, I was assured, ho 
could come only in a dogtlee, 1 dispensed with his presence. 

The witnessest Nos. 23 and 24, prove that the prisoners Nos. 

9, 11, 12,13, 15 and 19, confessed 

t No. 23, Soodhakristo Dass. freely and voluntarily before the 
„ 24. Mockonath. .l.rogah. 

The witness No. 25, Herah Shah supports the darogah’s evi¬ 
dence regarding the confessions of prisoners Nos. 10, 17 and 18, 
and proves that they confessed freely and voluntarily. 

The witnesses^ Nos. 29 and 31, prove that the prisoners Nos. 

9,10,11,12,13,17,18 and 19,con- 

.% No. 29, Ahedoolltth. fessed ftecly and voluntarily be- 

30,J«gdi.h. fore the M^istrate. 

The above witnesses Nos. 17, 18 and 37, Madhub Mundle 
prove the property to belong to the prosecutor. 

■The witness No. 38, Koonjudass proves that he saw five or 
six men in the early morning passing through the village with 
a bundle, and gave information at the thnnnah. 
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1858. The prisoner No. 12, is a sepoy (as also are Nos. 14, 15 and 
""r r~ 20,) of the Nawab of Moorshedabad and No. 19, is a Sowar belong- 

■ ing to his establishment; No. 14 was a Sepoy of the late 19th 

Case of Native Infantry and No. 20 of the late 7th Native Infantry 
but he received his discharge before the mutiny of that corps in 
an o lers. There is not the slightest doubt in my mind that the 

confessions of the above confessing prisoners were really made 
by them; those before the Magistrate too are full, ample and con¬ 
sistent, and I believe they all relate truly that the respective 
prisoners were at the dacoity. The prisoners Nos. 10, 12, 17 
and 19, pointed out before the Magistrate the whole of the pri¬ 
soners (except No. 16,) as their accomplices, and though such 
statements are not direct evidence, yet by the ruling of the 
Sadder Nizamut in the case of Government versus Herdyal «Sbc. 
of 21st January, 1857, they may bo considered in evidence. 

I convict the prisoner No. 9, Edoo Sheikh, of having commit¬ 
ted this dacoity with wounding, u[)on his mofussil and fouj- 
daree confessions, corroborated by the finding of property No. 1, 
in his possession. 

I convict the prisoner No. 10, Baboo Sheikh, of the same 
crime upon his mofussil and foujdaree confessions, corroborated 
by the finding of property Nos. 2 to 6 upon him. 

I convict the prisoner No. 11, Meahjan Sheikh, of the same 
crime upon his mofussil and foujdaree confessions, corroborated 
by the finding of property No. 9, upon him. 

I convict the prisoner No. 12, Teelucklall Lalla, of the same 
crime upon his mofussil and foujdaree confessions, cori'oborated 
by the finding of property Nos. 11, 12 and 13 upon him. 

I convict the prisoner No. 13, Shewburt Kahar, of the same 
Clime in consequence of its being proved that he was seized 
with Nos. 11 and 14, prisoners; that he acknowledged in the 
mofussil that he was with the prisoner No. 19 ; that he was his 
servant j and that he acknowledged in the foujdaree Court that 
he received the property Nos. 7 and 8, from the prisoner No. 
10, knowing that he had obtained it by this dacoity, and that 
he was pointed out before the Magistrate as one of the dacoits 
by the prisoners Nos. 10, 12, 17 and 19. 

I convict the prisoner No. 14, Heeralall Pattuck, of the same 
crime in consequence of its being proved that he was seized 
with Nos. 11 and 13, prisoners, vvitli a sword and an iron flail 
(a weapon of a most murderous and infernal nature) wrapped 
up in the property No. 10, a quilt, that he acknowledged he 
had received the quilt from the prisoner No. 18, in the mofus* 
sil, that he declared in the foujdaree that that quilt was his own, 
which is proved however lo belong to the prosecutor and which 
he does not claini in this Court, and that though ho denies his 
mofussil signature to his answer, and declares that in the fouj¬ 
daree he was forced to sign a statement he did not make, which 
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forcing however he does not attempt to prove ; yet it is proved 
that he did sign his mofussil statement of his own accord, and 
iinally in consequence of his being unable to prove his defence, 
and his being pointed out before the Magistrate as one of the 
dacoits by Nos, 10, 12, 17 and 19. 

I convict the prisoner No. 15, Hurnam Singh (who called him¬ 
self Hurlall Singh in the mofussil) of the same crime upon his 
mofussil confession, and from its being proved that he was seiz¬ 
ed with the two swords and the property Nos. 15 and 16; from 
his being pointed out before the Magistrate as one of dacoits 
by jjrisoncrs Nos. 10, 12, 17 and 19, and from his failing to prove 
his defence. 

I convict the prisoner No. 16, Oomrow Singh of knowingly 
having in his possession property obtained by this dacoity, in 
consequence of its being proved that the property No. 17, was 
found upon him, and that property being clearly identified by 
the prosecutor and witnesses of having been part of the proper¬ 
ty plundered, while the prisoner’s statement of its being liis 
own property is not proved, and he named as his sole witnesses 
to its being his property, the prisoner No. 18, and one Bhikoo, 
both of whom are stated by the prisoner No. 10, (who implicat¬ 
ed this prisoner No. 16,) to have been the people who got up 
this dacoity. 

I convict the prisoner No. 17, Soleman Habsheo of this da¬ 
coity upon his mofussil and foujdaree confessions, supported by 
his being seized with a heavy axe, and his being pointed out as 
one of the dacoits by the prisoners Nos. 10, 12 and 19. 

I convict the prisoner No. 18, Paqueer Sheikh, of the same 
crime upon his mofussil and foujdaree confessions, supported by 
his having been seized with a fresh wound upon his person, and 
his being pointed out by the prisoners Nos. 10,12, 17 and 19, 
as one of the dacoits. 

I convict the prisoner No. 19, Ichnbar Oopadia, of the same 
crime upon his mofussil and foujdaree confessions, and from his 
having been pointed out as a dacoit by the same prisoners. 

The prisoners before me deny their mofussil and foujdaree 
confessions, but their denials are useless. 

1 sentence the whole of the prisoners from Nos. 9 to 19 under 
Eegulations XVI. of 1825 and L, of 18(fe, each to (16) sixteen 
years’ imprisonment with labor in irons in banishment. 

Tlie darogah and Chunchal burkundaz have behaved ex¬ 
tremely well in this case and 1 recommend them to the Magis< 
trate for a handsome reward, 1 direct a reward of 10 rupees be 
paid to the witness No. 12, Mohur Sheikh for his gallantry in 
apprehending the prisoner No. 15. 

N. B.—With reference to prisoner No. 20, Churamrew Singh a 
reference has been made to the Nizamut Adawlut in my letter 
No. 125, dated 27th April, 1858. 


1858. 


June 15. 

Case of 
Enoo Sheiku 
and others. 
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1858. ItemarJca hy the Nieamut Adawlut. — (IVesent; Mr. D. 1. 
—■j Money.) Both tlie Magistrate and Sessions Judge have evinced 

uiie lo. ^reat care in the tiial of the prisoners. Against tho prisoners 

Case of Nos. 9, 10, 11, 12, 17, 18 and 19, the evidence, including their 

Edoo Shkikh confessions, whieli are proved to have been voluntary, is 
clear and consistent, and establishes their guilt beyond a doubt. 

The prisoners Nos. 13, 14, 15 and 16, are convicted upon vio¬ 
lent presumption as accomplices in the per])etration of tho da- 
coity with wounding. 1 see no reason to interfere with the 
sentence passed upon them all by the Sessions Judge and reject 
their appeal. 

The local investigation lending to the apprehension and con¬ 
viction of tlic prisoners is very creditable to the Police. 


Present : 

H. T. PiAIKES AND A. SCONCE, Est^s., Judyes anu 
I). 1. MONEY, Esq., Officiating Judge. 


GOVEENMENT 


versus 


24*Pcrgli8. 

1858. 

Juno 23. 

Case of 
]3ama Ky- 
buetnee 
and another. 


BAMA KYBURTNEE (No. 1,) ROOPCHAND HAZRA 
(No. 2,) AND MUBDHOO CHOWKEEHAR (No. 3.)* 

Crime Charged, —1st count, prisoners Nos. 1 and 2, wilful 
murder of Harani Chookree, daughter of the co-prosecutor 
Bhojobun Kulloo; 2nd count, prisoners Nos. 1 and 2, accomplice¬ 
ship in the above ; 3rd count, all three prisoners Nos, 1, 2 and 3, 
privity to the above ; (4th) additional count, (prisoner No. 2,) 
accessaryship after the fact in the above murder of Harani 
Chookree. 


Committing Officer.—Mr. J. J. Grey, Magistrate of Howrah. 

In this case, ^ried before Mr. J. E. S. Lillie, Additional Sessions Judge 

wilful murder, JSemarks hy the Additional Sessions Judge. —Harani, a girl of 
but tho state- about ten years of Jige| covered with gold and silver ornaments, 
ments made ]yft her father’s house on the morning of the 16th of February 
by a second j.(.|;urn, and no tidings of her were received 

held noUo 1» ‘he course of the day. . , . , 

confessions Her father deposes that on the following morning he heard 
and he is ao- from a child of jp’isoners Nos. 1 and 2, that the female prisoner 
quitted. had murdered his daughter. He further deposes that he also 
heard from witness No. 16, that he had seen tho female prisoiiej. 


Acquitted by the Lower Court. 
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coming from the direction of 
wet. 

* Wit. No, 3, Brojo Kulloo. 

5, Ti'ipoorachurn 
BuEie, Gromashta. 

,, „ 8, Parbutiy Kulloo. 


an unused tank with her clothes 

The tank was searched,* and 
Harani’s body was found. The 
tank wsis covered with weeds, 
and the body liad been deposit¬ 
ed in shallow water under some 


weeds. 'Phe body was stripped of ornaments. 

Suspicion fell upon prisoners'Nos. 1 and 2, eventually they 

both confessed, and tlie female 
t Wit. No. 5, Pripoorachurn prisoner producedf all the mis- 

.. 0. DmobmidooKhM, various 

Gomashta. places ot concealment m and 

about her house. 


Gomashta. 


The substance of the confession of the female prisoner may 
be tlms stated: the girl came to the house when she and her 
husband were at home ; her husband went out, and she and the 
girl was left together; the girl leant up against the wall, 
where a curry stone bad been placed ; the stone fell upon the 
girl, and she, prisoner, then pressed the stone upon the girl’s 
tliroat until she died. The prisoner goes on to say that she 
placed the body in a sack ; and that during tlie night, having 
stripped it of its ornaments, she dragged it to the tank and 
puslied it into the water. The prisoner affirms distinctly that 
she killed the girl for the sake of her ornaments. The prisoner 
repeated the above statement before the Magistrate with this 
variation, that she asserted that death was caused by the curry 
stone accidentally falling upon the girl, 

prisoner No. 2, confe<sed in the mofussil and before the 


Magistrate, that ho was present when the girl came to his 
house ; that he noticed her jewels ; that he lef t his house and did 
not return until the night, when his wife told him what she 
had done ; that he saw and examined the body ; and that on 
the following morning he went off to the house of his fathcr-iii- 
law. 


1868. 

(Tune 23. 
Case of 

i(uur£«ji.js 

and another. 


The Civil Assistant Surgeon proves that he examined the 
body of the girl; that she had been in a healthy condition ; 
and that death was caused by either su^ocation or drowning. 
“ The tongue was protruded between the front teeth, and tight¬ 
ly pi’cssed between them.” A symptom generally to be found 
in death caused by suffocation. The Civil As-istant Surgeon is 
further decidedly of opinion that death could not have been 
caused by the curry stone falling upon the girl. 

The defence of the female prisoner is, that she saw a body 
floating upon the tank; that she took off ornaments from the 
body ; that as she was going home she met Harani’s father, 
and that she offered to give up the ornaments to him, but that 
he told her to take care of them for him. Prisoner No. 2, avers 
VOL. viu. 2 K 
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1858. 

June 23. 

Case of 
Baha. Kt< 

BTJRTNEU 

and another. 


that he was absent from l)is home, and knew nothing of the 
matter until he was apprehended. 

The/w^wa of the Law Officer convicts prisoners Nos. 1 and 
2, upon violent presumption. The former of the wilful murder 
of the girl, and the latter of being an accessary after the fact; 
and declares them both liable to akoohut. 

The admission of the female prisoner, that she killed the girl 
for the sake of her ornaments, is most conclusively confirmed by 
the production of those ornaments. Seeing no extenuating cir¬ 
cumstance, I would recommend a capital sentence. 

Although there may be some doubt regarding the precise 
measure of participation by prisoner No, 2, yet his complicity 
in the crime is most fully established. He admits tliat he was 
present when the girl came to his house. He does not prove 
where and how he passed the day. He admits tliat he was 
cognizant of the act during the night. The fact of his abscond¬ 
ing is a most strong presumption against him. I would re¬ 
commend that he bo transported tor life. 

The female prisoner is said to be in a state of pregnancy. 

The present case affords another illustration of the extreme 
culpability of the practice of allowing children to wander about 
covered with jewels. 

Remarks hy the Nizamut Adawlut. — (Present: Messrs. H. 
T. Kaikes, A, Sconce and D. I. Money.) 

• Mr. D. I. Money. —There can be no doubt whatever from 
the whole evidence in this case of the guilt of both prisoners. 
The only question is the extent of the guilt of each. Did the 
woman murder the child, and the man aid and abet ? Did he 
become cognizant of the murder after it was committed ? Did 
he murder the child, the woman helping or looking on? All 
these questions arise from the evidence; and they arise because 
the woman’s confession is not entirely true, and creates, on the 
very face of it, the suspicion, that she is throwing the guilt 
upon herself alone and screening the prisoner. It would not 
be right, upon the evidence, to sentence the man to suffer death, 
as well as the woman. There is a doubt of the extent of 
guilt. She is convicted by her own adrnjssion, and the produc¬ 
tion of the ornamenl^s, whatever may have been his share in the 
act or his connection with it after. The doubt therefore re- 
gjirding him could afford no extenuation of her guilt, as estab¬ 
lished by the evidence, and would not make her an object of 
mercy, otherwise I would sentence both to transportation for 
life. As it is, 1 think the Sessions Judge, with reference to 
what is proved by the evidence, has made a right distinction 
between the prisoners, as t(} the guilt and punishment of ekoh ; 
and I would, tlierefore sentence them both, as he recommends, 
the prisoner No. 1, Bama Kyburtnee, to suffer death, and the 
prisoner No. 2, Hoo|)chand lluzra, to transportatibn for life. 
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Mr. A. Sconce .—Tho prisoner Bama in the confession made 
by her before the Darogah on the 17th February last, that is, 
on the second day following the disappearance of the child 
Harani, said that as Hurani sat in her house, leaning on the 
stone used for pounding spice, the stone fell over on her and 
that she, prisoner, pressed the stone on her neck for about one 
“ dund” (twenty minutes) till she died. This was about 2 
in the afternoon. Prisoner continued that she concealed the 
dead body in the house, covering it with some loose earth and 
a sack ; and that after nightfall, stripping ofl' the child’s orna¬ 
ments, she sank the body in a tank, situated some four heegahs 
from her house. 

The Sessions Judge says that the prisoner repeated this 
statement before the Magistrate, with the variation that she 
asserted that death was caused by the curry stone accidentally 
filling upon the girl. This, however, is not a strictly exact ac¬ 
count of the statement made by Bama to the Magistrate. On 
that occasion, the 18th February, Bama, no doubt, said that as 
the child’s foot touched the stone it fell on her neck ; but she 
added that Harani began to try to cry out (kemun!) and 
that, for fear she should be accused, she held down the stone, 
and the child died. This, Bama repeated on the 19th Feb¬ 
ruary' . 

Upon these two confessions I concur in the conviction of 
Bama for the wilful murder of the girl Harani, and in tlie 
sentence proposed. At the trial she adduced no witnesses : and 
no suspicion whatever attaches to the fidelity of the proceedings 
of the police, and the trustworthiness of the confession deliver¬ 
ed to the Darogah ; while the tenor of both confessions is cor¬ 
roborated by the restoration, by the prisoner, of the deceased 
child’s ornaments. 

I am not satisfied, however, of the guilt of the other prisoner, 
Boopchand, husband of Bama. The Sessions Judge describes 
the statements made by this prisoner as confessions; but they 
appear to me not to be confessions. To the Magistrate, Hoop- 
chand, examined on the 18th February, said, that four days ago 
about 2 in the afternoon, he returned I'rom weeding his 
field ; that, as he sat at his dinner, Haraiy came in ; that he 
asked Harani to biing from her house a betel-nut, but as her 
father was there, she refused ; that he then went out, and did 
not return till six “ dund’* of the night; that his wife told him 
she bad done something wrong; and, on his asking for an ex¬ 
planation, she said that on the stone falling on Barani’s sto¬ 
mach, she had died, and she (Bama) had concealed the body in 
a tank; that he was very angry and ate scarcely any thing ; 
that about four in the morning, he was awakened by his wife 
'sharpening a dao, and fearing she meant to kill some one, her¬ 
self, him, or their lioy, he did not afterwards sleep ; that he 
2 K 2 


1858. 

June 23. 

Case of 
Baha Kx- 

BOKTNEB 

and another. 
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June 23. 

Case of 
Paha Ky- 

BUKTNKB 

and another. 


told her he could never look at her again, and in the morning 
went off to her father’s house in another village. 

The statement made before the Darogah by Roopchand 
nearly corresponds with the preceding. He admits no concern 
whatever with the murder j on the contrary, he says he was 
shocked at his wife’s conduct and abandoned her. The Sessions 
Judge, from the 7th paragraph of his letter, supposes that 
Roopchand confessed that “ he saw and examined the child's 
body.” But on the contrary, as is above seen, he said Bama 
told him she had sunk it in the tank, before his return; and 
so, before the Darogah, after saying that his wife told him she 
had taken the body to the tank, he added that with a light ho 
looked at the spot, where, within tlie house, his wife said, the 
body had been concealed and saw the bag used to cover it, but 
no blood. 

From such language, it seems to me, we cannot extract a 
confession of guilt. We cannot, I think, convict Roopchand of 
any crime, because he said he heard from his wife that she bad 
done something wrong, and had left his home in consequence. 
Even the confessions of Bama corroborate the statement of her 
husband. She says most explicitly that be did not return home, 
till some time after she bad sunk the child’s body ; and that 
Roopchand took any part whatever in connexion with the mur¬ 
der, we have no evidence. We cannot import into Roopchand’s 
statement words which are not there ; nor can we construe the 
words, which are there, in a sense which he did not intend. 

I would acquit Roopchand. 

Mr. H. T. Maikes .—This case has been referred to a third 
Judge in consequonee of a difference of ojuiiion as to the guilt 
of the prisoner Roopchand; Mr. Money considering him to bo 
an accomplice in the murder charged, and Mr. Sconce holding 
the evidence altogether insufficient for his conviction. As both 
Judges concur in the conviction and sentence proposed for 
Bama, I need not refer to her case. 

I have attentively considered the statements made by Roop¬ 
chand both before the police on the 17lh and before the Magis¬ 
trate on the I8th of February ; and agree with Mr. Sconce that 
no confession of guij^t is to be foTind in ^lein. So far as tho.'^e 
statements go, they entirely exculpate the prisoner ; and I fail 
to see any reasonable ground from surrounding circumstances 
for doubting tlneir sincerity. 

The Sessions Judge has clearly misunderstood their purport 
as to the prisoner having seen the body, as supposed by him. 
The female prisoner distinctly states that she had removed it 
before the return of her husband; and he merely describes him- 
self as examining the spot, where she said the body had been 
concealed by her in the house ; and bis observing the suck, but 
no marks of blood. There is nothing in the record to disprove 
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either the statement of the wife, that she alone committed the 
murder, or that of the husband that he never saw the body, nor 
was cognizant of the deed beyond what he heard from his wife 
on the subject. 

The absence of the husband from his house when the murder 
was discovered, is, in my opinion, no sign of guilt. He would 
not have gone to his father-in-law’s house, if his intention had 
been to abscond ; and quietly remained there till be was appre¬ 
hended. Had he committed the murder, and wished to conceal 
it, it is not likely he would have left all to the discretion of his 
wife, in the event of suspicion falling upon him in his absence j 
with the jewels secreted about his own homestead. 1 entirely 
concur with Mr. Sconce in acquitting the prisoner. 


1858. 


June 23. 

Case of 
Bama. Kt- 
BtrnxNBi! 
and another. 


Pbesent : 

A. SCONCE, Esq., Judge, and D. I, MONEY, Esq., 

Officiating Judge. 


GOVERNMENT 


bad. 


1858. 


versus 

PROTABCnUVHER DOSS (No. 2,) PHOOLKISHORE 
DOME CHOVVKEEDAR (No. 3,) and HELOO Moorsheda- 
SHEIKH (No. 9.) 

Chime Charged. —Ist count, with wilful murder of Madan 
Mundul; 2nd count, riot attended with the wilful murder of 
Madan Mundul, wounding of Ran^eebun Mundul, llamsoondar 
Mundul and Rauilochun Mundul and plundering property of 
Gungadhur Sircar valued at 80 Rupees, of Nuddenrehand Mun¬ 
dul, 26 Rupees, of Tincowree Mundul, 46 Rupees, of Guddadhur 
Sbaha, 160 Rupees, and of Dindoyal Sircar, 240 Rupees. 

Committing Officer.—Mr. W. C. Spencer, Officiating Magis¬ 
trate of Moorshedabad. 

Tried before Mr.* A. Pigou, Officiating Sessions Judge of 
Moorshedabad, on the 6th May 1868. • 

liemarks by the Officiating Sessions Judge ,—These prisoners 
were committed with prisoners No. 4, Woodhub Haree, No. 5, 

Okcroor Sircar, No. 6, Sreekunto Sing, No. 7, Dola Uagdi, No. 

8, Poran Haree, No. 10, Ashroo Sheikh and No. 11 Coora Mul- 
lick who are acquitted. 

This case arose in the jurisdiction of the late Deputy Magis¬ 
trate of Kbandra, and was taken out of his office, and committed 
by the Officiating Magistrate after the Deputy Magistrate’s 
death. 


J UTiti 24. 

Case of 
PnOTABCHCN- 
mm Doss 
and otliora. 

Three pri¬ 
soners coivict- 
cd of riot at- 
tenili’d witli 
culpable homi¬ 
cide and sen¬ 
tenced by the 
Nizamut 
Adawlut fa 
seven years’ 
imprigonment 
■with labor 
and irons j the 
case linvitie 
been rt'ferrea 
by the bos- 



256 CASES IN THE NIZAMUT ADAWLUT. 


1858. 


June 24. 

Case of 
Peotabchun- 
nsE Doss 
and others. 

sions Judge 
who, differing 
with his law 
officer, propos¬ 
ed to acquit 
the prisonei’s. 


On the 22nd January last, while the Deputy Magistrate was 
at Khandra, Doolab chowkeeilar reported at 4s p. m. that this 
riot had occurred; the Deputy Magistrate immediately took his 
deposition in which he stated that the villagers of Mankehar 
having determined to prevent Ramjeebun Mundul witness No. 
1, and his brothers from settling in the village, had that day 
attacked them, wounded Ramlochun witness No. 3, and Ram- 
soondar witness No. 2, and had killed the above jRamjeehun; 
he named no names and did not make mention of the property 
of any of the parties noted in the charge having been looted, 
and the Deputy Magistrate asked no question, but started for 
the village ; previous to his departure, however, the above Rara- 
iochun and Rarasoondar presented a petition mentioning the 
riot and destruction of their house, hut not the murder of any 
one, their depositions were not taken then, but the Deputy 
Magistrate on reaching tlie village took the deposition of their 
mother Dassee Mondolanee and she named the prisoner No. 2, 
as having ordered the riot stated, that all tlie rioters assaulted 
her sons, that her son Madun Mundul having fallen down was 
trampled upon by the prisoner No. 3, and that sho had recog¬ 
nized only the prisoners Nos. 3, 9, and the absent defendants 
Golamee and Kangalee, she subsequently, however, on the 2-1-th 
JMareh, stated to the Magistrate, that she had not recognized 
the prisoner No. 2, but had heard that he had ordered the 
riot. 

The same evening the Deputy Magistrate himself wrote 
down the deposition of Ramjeebun Mundul witness No. 1, he 
deposed to tlie prisoner No. 2 having objected to his building 
a house ho had commenced, and stated that on the 10th Magh, 
equivalent to the 22nd January, early in the morning, that pri- 
.‘ioner with other people having come to him and threatened him 
if he persi.stod, that about 10 A. M. he with about two hundred 
or three hundred latiiah attacked him, tore down the house he 
was building, wounded him and his three brothers Ramsoondar, 
Ramlochun and MammoTiun, killed his brother Madun Mundul 
and looted the houses of those named in the 2nd count. He 
named sixty-five defendants, but of the prisoners now present 
he only named Nos. 2, 3, 9, 10 and 11, and stated that he had 
also given into the efiarge of a burkundaz three defendants 
whom he bad seized, but whose names he did not know, that 
Nos. 8, 9, Kistohdl, Golamee, Hera Mullick, Kuheer Mundul, 
and Bamlall Bishvvas hud killed his brother Madun by striking 
him with lattees, and that No. 3 had stamped upon his neck 
after he had fallen on Yxi^Jace, that Kistolall was the first to 
strike the deceased and liad also struck him (the wittmss). On 
the March, he added to the Magistrate, that the prisoners 
Nos. 6, 6 and 9, were the three parties he had given over to 
the burkundaz, (a gross contradiction to his above deposition 
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to the Deputy Magistrate, as he then said that he had not 
known the names of the three men, but had already named No. 
9, as one of the strikers of the decejised) that his brother 
Kainlochun had seized No. 11, and given him to the *poliee 
(denied by Ramloehun before mo) tliat No. 5, had struck him 
(the witness^ and that No. 6, had carried off a wheel of his 
cart. 1 must here remark that the Deputy Magistrate took no 
steps whatever to learn who the three men, thus said to have 
been seized, were. 

Before me he varies the above 


* Brimaker, 

Nora. 

Babun Mundul. 
Juddoo. 


statement considerably, heleaves 
out the names of many he had 
named before, adds those of 


1858, 


June 24. 


Case of 
Pbotabchun- 
nzB Doss 
and others. 


Hulludhur. 

Madhob. 

llaiuadliun. 

Gogunslia. 

Ushruff. 

Sonatun. 

Milon. 

Madhob (2d.) 
Ashar Pal. 
Kameshwar. 
Brijo. 
Kartick. 


sixteen others as per margin,* 
names the whole of the prison¬ 
ers, assigns special acts to each 
of them, asserts that No. 8, Oo- 
lamee and Kangalee had struck 
him, tliat Kistolall first struck 
the deceased with a lattee on 
the head^ then No. 3 on the 
right thigh, then No. 9 gave 
him a shove with a lattee, then 


No. 4 hit him on the calf of 


the leg on which he fell on his face, then No. 7 begat* to stamp 
upon his back and Nos. 10 and 11 on his legs and the back of 
lti.s neck, that No. 0 carried off the whole cart (and not merely 
a wheel) and that all the rioters then looted the houses, and 
with the exception of Nos. 3 and 9, he does not state that the 
other six defendants whom he named to the Deputy Magistrate 
as having struck the deceased, did strike him. 

On the 23rd January he presented a petition to the Darogah 
saying that he had obtained intelligence that Koilash, Lall 
Khan and Panchoo, and others had some of the looted property 
in their houses; the Darogah searched them and found in that 
of Lall Khan and Panchoo (brothers) an old gun, which Dindoyal 
witness No, 10 recognized as having been looted from his 
house, Lall Khan confessed to having sn^atched it from one of 
the rioters and witnesses No. 4, Gungadhur and No. 11, Hurree- 
lall swore before the foujdary that they recognized it as Din- 
doyal’s gun and also that they had recognized those two men 
among the rioters, but the Magistrate on the 5th April, assert¬ 
ing that he did not consider the evidence against Lull Khan, 
satisfactory, acquitted him, and yet sent those very three wit¬ 
nesses up to this Court to prove the charge of the calendar 
^ against the prisoners! he does not, however, state why their 
evidence against them should be considered more trustworthy 
than it was against Lall Khan. 
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On the 24th March, the Magistrate re-examined the motijor 
■ of Ramjeebun, the above Dossea, but she asserted that she could 
not TWiv see and therefore could recognize none of the prison¬ 
ers ; she was asked no questions regarding tliis sudden blind- 
' ness and no enquiries on the point were made, and although ac¬ 
cording to the Deputy Magistrate’s roohakaree of the Ist Feb¬ 
ruary (to be detailed hereafter) she pointed out to him No. 4, 
prisoner, she was not sent up as witness. 

The ])o'.ice, the Deputy Magistrate, and the Magistrate failed 
to examine the brother, Ranmohun, who was said to have been 
wounded and present at the liot, or his nephew Juggeshwar 
who, by the petition of Ramlochun and Kamsoond.ir above 
alluded to, was also present, and neither of them have been sent 
Tip as witnesses. 

Dy the Darogah’s report of the 2Gth January, it appeared 
that the witness Bheem Ghose No. 15, having recognized 
Koilash Haree, and Rumsoondar having recognized MooJeta 
iSin^h, Loll Sheikh and Ramlall Koibart, they were all four 
aj)j)rehended, but though Ramsoondar in his deposition to the 
Deputy Magistrate recognized all four, Ramlochun recognized 
Mookta and Koilash, and witnesses No. 8, Guddadhur No. 10, 
Roopchand, and No. 17, Ke.sub recognized Ramlall, yet it ap¬ 
pears by the Magistrate’s roohakaree the 19th March, that 
the Deputy Magistrate acquitted them all. The Magistrate 
does not shew why the evidence of those witnesses should be 
believed by this Court against these prisoners any more than it 
was against those four persons. 

In direct opposition to the testimony of Rarnjeebun regard¬ 
ing his having seized and given over prisoners Nos. 5, 6 and 9, 
to a burkundaz, the Deputy Magistrate in his roohakaree ol the 
1st February, recorded that during the night of the 22nd Janu¬ 
ary, he heard that Rarnjeebun had made over some persons to 
the Darogah, and on the next morning on questioning the Da- 
rogah, he shewed him three or four men (none of whom the De¬ 
puty Magistrate named) and that, the villagers crowding around, 
Ramjeebun’s mother saw the prisoners Nos. 4 and 9 amongst 
the crowd, and pointing them out, loudly insisted that No. 4, 
had killed lier son Madun, as therefore No. 9, was amongst the 
crowd he could not have been one of the three said by iLimjee- 
bun to have been made over to the burkundaz by him. 

4 he witness No. 2, Ramsoondar deposed before the Darogah, 
(in a deposition dated by the Darogah, the 22nd January, but 
which was not sent up till the 27th idem, and which the wit- 
iiers declares to me he^ave on the 23rd idem) to having recog¬ 
nized forty of the persons named by Rarnjeebun and thirty-five 
others, and amongst tlicm ho named all the prisoners except No, 
4. lu his petition to the Deputy Magistrate on the 22iid 
January, he itaiued only twelve persons, amongst whom he 
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named only Nos. 2, 3, 4 and 7, of the prisoners and left out in 
his deposition the names of Mama, Premdoss, and Shimonto 
whom he named in the petition. In the deposition he asserted 
that Metro Mundul, MamesJmar, Binod Pall, and another 
had struck him and that ho heard from Doolab chowkeedar after 
giving his petition tliat Madun had been killed, he having run 
oir to give information after having been himself struck ; but 
as Doolab reported that liamjcebnn had been killed and did not 
mention Madun in his deposition on that date, it is odd that he 
■should have told the witness of Madun’s death, and though the 
assault is said to have occurred at 10 a. m. and the Deputy 
Magistrate was only three and three quarter coss distant, yet 
the witness did not reach the Deputy Magistrate till 4 p. m., 
therefore had Madun really died in this alleged riot the wit- 
ne.ss must have learnt it previous to his starting off for the De¬ 
puty Magistrate. 

This witness considerably varied his above deposition, both in 
that given before the Deputy Magistrate on the 29th January, 
and in that before me. He told the Deputy Magistrate that 
Mistolall, Metro, and Ilameshvvar had struck him, and No. 7 
had struck him with a brick, that Nos. 3, 4 and 9, Misto, Oo- 
lamee and Kangalee had struck the deceased and he named all 
the prisoners, except No. 6, but on the 1st February, before the 
Deputy Magistrate he failed to point out Nos. 5 and 10, and 
did point out Lall Khan and Punchoo, neither of whom he had 
previously named, while Koilash, Moohta and Mamlall Koibart 
whom he had named, he failed to point out. Before me, he 
names all the prisoners, states that he himself was struck by 
Nos. 4, 7 and 9, and Metro, does not recollect whether Mistolall 
hit him, and names only prisoner, No. 3, and Mistolall as the 
persons who struck the deceased No. 3 on the back and Misto^ 
lall on the head. 

The witness No. 3, Uamlochun, in his deposition of the 23rd 
January, (not 22ad as stated by the Darogah) also sent on 
the 27th idem, named many persons, but only Nos. 2, 3 and 7, 
of these prisoners, and stated that on his return from the 
Deputy Magistrate his mother had told him that the prisoner 
No. 2, Kuheer Mundul and Mamlall ^iswas had killed the 
deceased, but his mother in her deposition that day (the 22nd) 
said No. 2 had ordered the riot and did not name Muheer and 
liamlall Biswas at all. Before the Deputy Magistrate on the 
29th January and before this Couit, he varies considerably his 
statement. Before the Deputy Magistrate ho added that 
the prisoner No. 2, and Golamee had struck him witli a lattee 
and Kangalee with a brick, and stated that A’is/oZaW had struck 
.the deceased; ho also identified besides Nos. 2, 3 and 7, the 
prisoners Nos. 4, 8, 9, 10 and 11, as having recognized them 
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during the riot, none of whom he had named in his previous 
deposition. 

Before me, he says he was beaten by prisoner No. 3, and 
Qolamee and that Jamal Sheikh had struck him with a brick, 
and that he saw Nos. 7, 8 and 9, and Kutolall strike the 
deceased. 

'i he following statement will shew the discrepant ’ manner 
in which the several prisoners were said by the several witness¬ 
es to have been recognized by them. 


Witnesses who recognized 
before me. 

Prisoners. 

Witnesses who recognized in 
the Foujdarce. 

i 

By all the witnesses 


By all the witnesses 

Nos. 1 to 17. 

2 

Nos. 1 to 17. 

Do. [16, 17 

3 

1 Do. 

1, 2, 3, 6, 7,10,11, 13, 14, 15, 

4 

2, 6, 11, 13, 14, 15, 16 

1, 2, 4, 13,14 

5 

1, 2, 4. 8 

1, 2, 4, 6, 7, 8. 10, 13, 14, 

6 

1, 2, 4, 8, 10 

1, 2, 3, 6, 8,10, 13, 14, 15 

7 

2, 3, 13, 14, 15 

1, 2, 3, 7, 8, 13, 15 

8 

2, 3, 15 

1, 2, 3, 4, 6, 7, 8, 9, 13, 14, 15 

9 

1, 2, 3, 6, 8, 9, 13, 14, 17 

1, 2, 3, 7 

lu 

1, 3, 15 

3.2,3 

11 

1, 2, 3, 15 


The above witnesses vary considerably as to bow, on what 
part of the body, and by whom the deceased was struck. 

The witness No. 5, appeared to be such an idiot when giving 
his deposition, that 1 discharged him. 

The witness No. 12 was not examined. 

U'he witness No. 4, Gungadhur Sircar declares that he saw 
the prisoner No. 8 , JKubeer, Ramlall Biswas, Oolamee, Brimo 
and Oungashagur, strike the deceased with laities and hicks. 

The witness No. 6, Nuddeachand declares he saw the prisoners 
Nos. 3, 4 and 9, Kuheer, Bamlall Biswas, Gungashagur and 
G^olamee and Brimo, strike the deceased. 

The witness No. 8,^ Guddadhur declares that he saw prisoners 
Nos. 6, 7, 8 and 11, standing there, but doing nothing, and 
Nos. 3 and 9, Kuheer, Bamlcdl Biswas and Kristolall, strike 
the deceased, and that the rioters looted first the house of wit¬ 
ness No. 4, then of No. 10, 7 and 6 in succession. 

The witness No. 7, Tincowree was only present when his 
house was looted, the rioters first looted his house and then 
those of witness Nos. 10, 4 and 8 in succession. 

The witness No. 9, Bomonee Bystoba declares she saw pri¬ 
soners Nos. 8 and 9, Golamee and Kangulee kicking the deceas¬ 
ed, but mentions nothing of his having been struck. 
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The witness No. 10, Dindoyal declares he saw prisoner No. 
8, Kubeer, Bamlall Biswas, Brimo and Ghmga, strike the 
deceased, and that the rioters looted the houses of Nos. 6, 7 
and 4 in succession and then his house. 

The witness No. 11, Hurree declares ho saw prisoner No. 3 
strike the deceased on the head, and No. 4 on the back 
and that Kt^eer, Bamlall Biswas, Brimo and Qy/nga struck 
him. 

The witness No. 13, Shonatun though naming prisoner No. 
4, pointed him out to me as Balloh instead of Udob, and de¬ 
clares that he saw the prisoners Nos. 3, 7, 8 and 9, Golamee 
and Kristolall strike the deceased, and though he was stand¬ 
ing seven yards off, he did not know whose house was first 
looted!! 

I’he witness No. 14, Jugoobundoo declares he saw the prison¬ 
ers Nos. 3, 4, 7 and 9 Golamee and Kristolall, strike the 
deceased. 

The witness No. 15, Bheem says the same, but adds that the 
prisoner No. 8 also struck the deceased. 

The witness No. 16, Eoopchand declares he saw the prisoners 
Nos. 3 and 4, Golamee and Kristolall driving the deceased 
before them, but says nothing of anybody having struck 
him. 

The witness No. 17, Kesub declares he saw the prisoners Nos. 
3 and 4, and Golamee strike the deceased, and that one 8hona~ 
ton's house was also looted ! 

In the Foujdaree the above witnesses varied their above state¬ 
ments, and did not mention the same parties as doing the same 
actions. 

It appears from the proceedings that on the first day of in¬ 
vestigation, the day of the occurrence, (and on which therefore 
if there was any truth at all in the case, the real particulars 
were most likely to have been mentioned) the only three do¬ 
cuments bearing on the case tliat were taken, were the petition 
of Ramsoondar and Kamlochun, and the depositions of Ram- 
jeebun and his mother, but the above witnesses as already 
shewn, do not at all support the particulars in those documents, 
as to the names of the person said to have done specific acts 
nor to the acts themselves, and it was •not till the next day 
that the names of most of these prisoners appeared in the de¬ 
position of Ramsoonder. 

On numbering up merely the pots and pans mentioned in 
the various lists of the alleged looted property, I find that they 
are no less than two hundred and thirty two of them, and yet 
with the exception of the prisoner No. 3, (whom the witnesses 
Nos. 29, Priothum and 32, Golam Ghose say they saw with one 
bra.ss vessel in his haiids) not one of the witnesses can mention a 
single rioter whom they had seen with any of the looted property 
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an J yet such property as pots and pans is not very easily conceal- 
etl when being carried away. One of the articles too included 
in the list presented by Kamjeebun is one his ofdhan;'’ if 
the looting was true it is perfectly impossible that such a 
quantity of dhan could have been carried away without the 
witness being well able to see and name who took it. I may 
here remark that, except Ramjeebun, who requested a few per¬ 
sona’ houses might bo searched, none of the other injured people 
made any such request. 

The Civil Surgeon in his deposition states that, with the ex¬ 
ception of four very slight marks of blows on the body of ihe 
deceased, viz. one on the cheek, one on the front part of the leg, 
and two on the chest, there were j)Ositively no marks or wounds 
of any description ; this statement at once shews the falsehood 
of the evidence for the prosecution, for the witnesses speak of 
blows on the head and hack with heavy Jatlees which, if true, 
must have left marks, and do not mention any blows on the 
front of the body. The Civil Surgeon further states that the 
deceased died from congestion of the brain and cflusion of blood 
upon it, that this may have occurred spontaneously or by severe 
stauqnng on the back of the neck, but that there was no mark 
on the back t f the neck and tho above four marks on the 
cheek, chest and leg could not have caused the congestion and 
effusion. 

The witnesses Nos. 1, 2 and 4, declare the deceased fell on 
his face and was kicked, and stamped upon, on his back, legs 
and back of neck, while the witnts,ses Nos. 14, 15, 10 and 17, 
declare he fell on his nech and was kicked and stamped uj)on, 
on i\\& front of his neck and his stomach, yot it appears that 
in not one of those places was there the sliglii.est mark of in¬ 
jury and while the witnesses Nos. 1, 2 and 4, declare that the 
prisoner No. 3, thus kicked and stamped, tlio witnesses Nos. 
14, 15, 16 and 17 mention other persons as having done it. 

The Law Officer gives a,futwa against the prisoners Nos. 2, 
3 and 9. No. 2, he convicts of ordering a riot in which Madun 
died, his brothers were wounded and the property of the parties 
named in the calendar was looted, and Nos. 3 and 0, of being 
participators and accomplices in that riot. He ac(juits tho 
other prisoners, and aS I agree in their acquittal, they are imme¬ 
diately released. With the rest of Wiefutwa, I totally disagree, 
and accordingly submit the case for the final decision of the 
Sudder Nizamut Adawlut regarding the prisoners Nos. 2, 3 and 
9, whom I have directed the Magistrate to release on bail, 
pending the Sudder Court’s decision. 

Tho reasons given 1^ the Law Officer in hvsfatwa are quite 
untenable; he has quite overlooked the discrepancies, falsehood 
and improbabilities above commented upon, and indeed ho ap¬ 
peared to have examined and compared very few of the proceed- 
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ings and depositions in the Foujdaree with the depositions given 1858. 
here, and declares in the face of the Civil Surgeon’s deposition ~ 
that the deceased died from the effects of the stamping on his 
neck, though there were no marks whatever of such stamping Case of 
and the evidence respecting the persons said to have stamped and 
tiie localities of such stamping are deposed to as above in such 
contradictory terms by the witnesses Nos, 1, 2, 4,14, 15, 16 and 
17. He declares that as the witnesses differ so materially as to 
the names of the persons who killed the deceased, their evidence 
on that i)oiut is not trustworthy, and yet by convicting the 
above throe prisoners on the evidence of the same witnesses, he 
shews that he does believe them ! It is quite impossible to 
pick out certain points to believe and certain points to dis¬ 
believe from the evidence of a number of witnesses who depose 
to a number of lacts, some of which (as the striking especially) 
are on their very face falsehoods, and the law olheer does not 
explain the data on which he has thus selected the points he con* 
sillers proved. I am of opinion that the witnesses have lied from 
the very beginning, and that though there may have been 
some kind of disturbance, yet that neither the death of the 
deceased nor the looting of the houses occurred in it, and that 
the deceased having died spontaneously the ease was suddenly 
got uj) from malevolent motives, and that even if there was 
any disturbance it is impossible to believe from the evidence 
of such witnesses tluit these jjrisoners were concerned in it. 

The animus of the charge is apparent from the fact of the 
prisoner No. 2, having once bcfoio been chargoi in the Beer- 
bhooin Court with a similar murder and acquitted, and from 
the fact that the prisoner No. 3 deposed some time ago to 
liamjibun’a having been concerned in adaeoity; this latter 
tact is elicited from my sending for the case of dacoit}'^ men¬ 
tioned in that prisoner’s foujdaroe defence, and observing in 
the darogah’s report in it dated the 30th January 1849, that 
the prisoner did charge Bamjibun on that date with having 
committed a dacoity in the house of one Madab Mookeerjee, 

The Magistrate does not appear to have inspected that case, 
and it certainly is no where mentioned in the record of this 
riot, that he did inspect it. , 

I consider that the prisoner No. 2 has proved his plea of an 
alibi on the day of the occurrence, and the remark of tlie 
Magistrate in the calendar that his guilt is presumable from 
the fact of his fleeing from Burdwan leaving his property be¬ 
hind him carries no weight, as from the Burdwan police report 
of the occurrence dated the 12th February last, it merely ap¬ 
pears, that the police went to look for him in the lodging 
lie was said to be occupying and not finding him took posses¬ 
sion of a few trumpery articles, which the people there said 
belonged to the prisoner; and it is no proof of guilt that ho 
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-wan. This prisoner in his defence in the foujdaree begged 

Juno 24. book of a certain stamp-vendor in Burdwan, from whom 

Case of he had purchased stamp paper on the day of this alleged riot, 
Peotabchuk- migiit he sent for and inspected, but it does not appear that 

and others, request was attended to. 

The prisoners Nos. 3 and 9 also plead alihi^ and though 
their witnesses are ignorant people, and perhaps under other cir¬ 
cumstances much credence could not be placed upon their 
recollection of the particular day on which they may have seen 
the prisoners at other places, yet in this case, 1 do not see why 
they should not be as much believed as the witnesses for the 
prosecution, who have so grossly varied their statements. 

The law officer declares that the alibi of the prisoner No. 9 
is not to be believed, as he was seized in his own house on the 
day of the occurrence; I can only state that tliis opinion is 
directly opposed to the late Deputy Magistrate’s roobaharee 
of the 1st February, in which he said that on Ids being pointed 
out the day after the occurrence amongst the crowd, he him¬ 
self ordered the darogah to seize him. 

I am of opinion that the law officer’s futwa shews a want of 
attention to the circumstances deposed to, a want of knowledge 
of the common rules of evidence and the dependanea to he 
placed thereon, and a great want of proper judgment, which, 
together with the various absurd futwas he has given in other 
cases referred to the Sudder Court since my tenure of office 
here, and especially that in the case of Oodoygur versus Jankee 
Bewa in calendar No. 4, for October last reported in my letter 
No. 424 dated 31st idem, which was characterized by the 
Sudder Court in concurrence with my expressed opinion, as “ un¬ 
sound in judgment and puerile in matter,” has not raised my 
estimation of his official qualities, indeed 1 feel that I can place 
no reliance upon any judgment he delivers. 

I regret to add that 1 am extremely dissatisfied with the 
proceedings of the police and the police authorities in this case, 
the investigation from the very beginning was characterized 
by negligence and ignorance on the part of the police and 
the late Deputy Magistrate, and the committal by the Magis¬ 
trate was a want of proper discretion, as had the same minute 
attention to the proceedings and depositions that I have paid, 
been paid by him, the discrepancies, falsehoods and improbabii* 
lities pointed out by me, would have been equally patent to 
him. 

Th6 darogah*8 proceedings were loose, incomplete, desultory 
and ignorantly conducted, and he has, by his own shewing, falsi¬ 
fied the dates of the apprehensions of the prisoners, for which 
he received a wantiny from the Magistrate ! and he has falsi¬ 
fied the date of the depositions of Bamsoonder and Bamlochuii 
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ainl contrary to law he forwarded them to the Dttputy Magis¬ 
trate with his “ khateim*^ report, instead of immediately aiter 
they were taken; he never took the deposition at all of one 
of the brothers Bammohun nor of his nephew Juggeshwiir, 
although both were said to have been present at the riot, and 
I can nowhei*e find that he explained his reasons for such neg¬ 
lectful omissions, and instead of writing a brief history of the 
case and the manner in which the prisoners and othei s were 
apprehended, and the reasons that induced their apprehension, 
he has left everything to be discovered after diligent research, 
by this Court, the Magistrate’s attention is particularly called 
to this paragraph. 

I have to apologize for the length of this report, but I have 
been unable to embrace all its points in fewer words. 

Note. —The Magistrate reports that the prisoners have been 
released on bail. 

Remarks hy the Nizamut Adawlut. —(Present: Messrs. A. 
Sconce and B. I. Money.) 

Mr, A. Sconce .—In this case, the Law OflBcer convicts three 
prisoners Protabohunder Doss Sirkar, Phoolkishore Dome 
Cliowkeedar, and Heloo Sheikh of a riot attended with the homi¬ 
cide of Mudun Mundul and with the plunder of property ; but 
the Sessions Judge dissenting, would acquit the prisoners. Both 
Law Ofiicer and Sessions Judge concur in the acquittal of seven 
other prisoners who were tried at the same time. 

Mudun Mundul and his four brothers, for reasons not clearly 
brought out, appear to have become objects of dislike to tho 
villagers among whom they resided; and in consequence of that 
dislike, to have two or three times changed their residence. 
Latterly having procured some land in Manikahar, the five 
brothers were employed in erecting a house on this land when 
the attack, which forms the subject of this charge occurred. 
According to the evidence for the prosecution, in the forenoon 
of the 22nd January, Protabchunder Doss led a large body of 
rioters for the purpose of compelling Bamjeebun Mundul and 
his brothers to desist from building their house; and ordered 
the attack to proceed. 

The brothers, being at work on the house, were assaulted; 
four brothers made their escape; but tlTe fifth, Mudun, after 
being chased with blows for some distance by the rioters, fell 
or was knocked down on the ground; he was abused by blows 
and kicks, and was trampled upon; and he almost immediately 
died. 

Two of the brothers, Bamsoondar and Bamlochun, proceeded 
immediately to complain of the attack to tho Deputy Magistrate 
■who was then at Khandra. They left Manikahar, for this 
purpose when the attack was still going on, and before they 
knew of their brother’s death. About the same time, notice 
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of the alfaii' was also given by the chowkeedar Doollab whose 
■ report shewed that he had left one lu'otlier dead. In conse¬ 
quence of these reports, both the Deputy Magistrate and the 
darogah proceeded to the scene of the riot, and during the 
evening took down the depositions of Dassee, an old woman, the 
mother of the brothers, and of her eldest son, Kainjeebun. 

. The Sessions Judge has, in some material particulars, inaccu¬ 
rately reported this trial. He has not, 1 think, taken a correct 
view of the evidence; and he has incompletely examined 
several material witnesses. 

In the 4th para, of his letter the Sessions Judge seems to 
assume that Hamsoondar and Uamlochuii had not reached the 


Deputy Magistrate till after the chowkeedar had lodged his 
report of the riot; and to distrust the truth of the complaint, 
because the two brothers in their petition did not say that their 
brother Mudun had been killed. But the judge has overlooked 
the explanation given of this matter, liamsoondar in the state¬ 
ment made by him to the Darogah on the 23rd January, and, 
again, in the deposition recorded by the Sessions Judge said, 
that he did not know of his brother's death till he heard of it 


from the chowkeedar Doollab at Khandrah. 


Even Doollab was mi.sinformed up to that time as to the 
person killed ; in his report, he named Bamjeebun, not Mudun ; 
but, both from the mistake of the chowkeedar and the inability 
of Hamsoondar to put him right, 1 see nothing but marks of a 
hasty and early intimation of the occurrence, certainly no 
indication of intentional concealment or misrepresentation with 
respect to the death of M udun. 

In the 11th para, of his letter, the Sessions Judge exposes 
what he conceives to be a mis-statement of one of the brothers 


llamjeebun, witli respect to the prisoner Heloo Sheikh ; Bam- 
jeebun said, that he had made over this prisoner to aburkundaz 
and the Sessions Judge quotes the Deputy Magistrate’s roobo‘ 
Tcaree of 1st February to shew that Heloo was not under arrest 
on the morning of the 23rd January, but among the crowd 
looking on. This is a mistake. The Deputy Magistrate dis¬ 
tinctly states that at the moment in question Heloo was in 
charge of a burkundaz; and that another man, Oodhub, was 
singled out from the ‘crowd by the old mother of the deceased. 

1 might notice other imperfect recitals made by the Judge 
as to the witnesses’ depositions; see, for exanqde, the deposition 
of the witness Hureedoss which has been quite misunderstood 
by the Judge; (para. 24) but it is rather my purpose to state 
the impressioft whicte’'the evidence has made upon my own 
mind. 


The riot wa® perpetrated by a groat mob of people. No one 
pretends or emdd pretend to speak accurately as to numbers. 
There may have been two hundred or more engaged. Tho 
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cliovvkeedar Hoollab in his first information described the rioters 
as consisting of the whole, or to use liis own words, sixteen 
annas of the village. Under such circumstances, witnesses 
may, in describing the occurrence, notice some men more promi¬ 
nently at one time than another; or may omit in their 
enumeration of one date, names mentioned at another date. 
As this case comes before us, there appears to me to be ample 
testimony to convict Protabchundet Doss as the director of the 
riot and Phoolkishore and Heloo as prominent agents. I see 
no point upon which a doubt can arise. First came the large 
mob, then the assault upon and dispersion of the brothers ; 
then was Mudun chased and felled, and trampled on; and he 
died. 

The prosecution has sufiered considerably from the absence 
of the old woman Dassee, at the trial. We cannot therefore 
use her deposition taken before the Deputy Magistrate as 
direct evidence : but wo may at all events refer to it as a check 
upon the evidence delivered at the trial. As soon as the Deputy 
Magistrate reached the village Manikahar, he examined Dassee, 
and her story is told inteliigontly, simply, and with much 
natural feeling. She saw her son chased and knocked down. 
As he lay he was again struck, as if he had been pretending, 
Phoolkishore, she said, trampled on his neck. Tlien seeing 
JMudun apparently dead, the rioters fled. The statement of the 
aged mother of the deceased is not, as I have said, evidence; 
but referring to it as a fresh account of the riot and its results, 
recorded under circumstances to which no suspicion appears to 
attach, it is found to sustain the evidence taken at the Sessions 
Court. 

The body of the deceased Mudun was examined by the Civil 
Surgeon, who ascribed his death to the congestion of the vessels 
of the brain, and to the eflTusion of a small quantity of blood at 
the lower part of the brain. The Civil Surgeon could trace no 
injury likely to cause this state of the brain ; and he was of 
opinion that a fall on the head might have caused it or that 
stamping with the foot on the nape of the neck heavily inflict¬ 
ed, might have caused it: or the congestion might have occui’red 
spontaneously. 

It seems to me, that the death of Mudun, following instan- 
taneou.sly upon the violent ill-usage which he received, should 
be held from the evidence to have been caused by that ill-usage. 

The three prisoners sot up alibis. For the prisoner Protab- 
chunder Doss, it is made out that on the 7th May, that is, 
three days before the riot, he had gone to Keshubgunge in the 
Burdwan district; and was there twenty days; and ho is made 
to volunteer to write a kahooleeut (not produced) for a person 
in whom ho had no apparent interest. X see no reason to dis* 
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trust the evidence for tlie prosecution, and I discredit the evi¬ 
dence given for the prisoners. 

I would convict tho prisoners Protabchunder Doss, Phool- 
kishore Dome, and Heloo Sheikh of the crime of riot attended 
with the culpable homicide of Mudun Mundul, and sentence, 
them severally, to seven years’ impiisonment with labor in 
irons. But the record must be made over for consideration by 
another Judge. 

Mr. D. I. Money .—I concur with Mr. Sconce in his estima¬ 
tion of the evidence adduced on this trial, and his remarks upon 
tho interpretation put upon it by the Sessions Judge. 

d'he evidence, in my opinion, with a few discrepancies which 
do not materially affect its general consistency and weight, 
satisfactorily proves, that there was a riot, in which Phool- 
kishore and Heloo were actively engaged, and Protabchunder 
Doss was the instigator and leader; and that the brothers 
were assaulted, and Mudun Mundul was pursued, struck down 
and trampled to death. There can be no doubt upon the evi¬ 
dence that he met with his death from the treatment he re¬ 
ceived. I distrust altogether the alihis pleaded by tho prisoners. 
Seeing nothing, therefore upon any of the grounds taken up by 
the Sessions Judge, to lessen tho weight of the evidence for the 
]n’os(’cution, 1 concur in their conviction and in the sentence 
})asscd upon them by my colleague. 
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The priflon- 
er convicted of 
being present 
in a dacoity at¬ 
tended with 
murder was 


versus 


SONATUN DOME CHOWKEEDAR (No. 0.) 

Cjjtme Chauged. —1st count, dacoity on the night of the 
22d June, 1849, in the house of llamlochun Goopto of Baorey 
thannah, in zillah Burdwan ; 2nd count, dacoity with murder 
on the night of the 9th January, 1858, in the house of Thakoor- 
doss Poddar of Ramporc, thannah Roynah, zillah Burdwan; 3rd 
count for having knowingly and unlawfully received property 
(Nos. 1 to 3,) stolen in the dacoity charged in the 2nd count; 
4th count, having belonged to a gang of dacoits. 

Committing OflBcer.—Baboo Chunder Seker Roy, Deputy 
Magistrate for the suppression of dacoity at Hooghly. 

Tried before Mr. J. E. S. Lillie, Additional Sessions Judge 
of Hooghly on the 2nd June, 1858. 
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Remarles hy the Additional Sessions Judge .—The prisoner 

pleaded guilty. It is proved* that 
* Witness No. 10, Gopal Misser freely and voluntarily confes- 
No. 11. Joyooram Chuokerbutty. fcommit- 

ting Officer to havingbeenengaged in six dacoities, including the 
two specified in the charge. 

First count,—the prisoner’s confession regarding this dacoity 
is corroborated by the evidence of the owner of the plundered 
house, who proves the occurrence, and who avers, that during 
the attack, he recognized Sonatun Mooohee. The recordf shows 

that Sonatun was arrested, and 
t Nulltee No. 199, Pago 34. confessed before the 

Darogali and named the prisoner as an associate, the record was 
traced in consequence of the prisoner’s confession. 

Second and third counts,—it is proved]; that this dacoity was 
X Witness No. 3, Bullayo Chow- committed, that the villagers 
koedar. No. 4, Xally Scinandar, followed the dacoits for Some 
No. 5, llullodhur Mullick. distance ; tliat the dacoits dis¬ 

charged arrows at the villagers; and that Judoo Chovvkeedar was 
struck in the stomach vvitii an arrow; that the prisoner was 
knocked down and secured by the villagers, with some of the 
plundered property in his possession ; which has been identi- 

§Witno». No. 2. TI,.koordos8 that he freely and volun- 

tarily made a lull and unreserved 

confession before the l)arogah,|J 
which he repeated before the 
Deputy Magistrate of Jehana- 
bad and that Judoo Chovvkeedar died from the elfects of his 
wound. The Darogali neglected to send the body for a post 
1 Witness No. 8, Sreeuath mortem examination; but from 
Mitter, No. 9, Preiucliaiul Pod- his evidence and that of several 

other witnesses, the cause of 

death cannot be doubted. 

I consider that all the counts are conclusively proved. The 
, o ... . „ w law* declares that all persons 

LIU JlTO. ’ “'5“'““°“ convicted of having been present 

aiding and abetting, at a murder 
committed in the prosecution of a dacoity shall be adjudged to 
suffer death, and consequently I am unable to recommend any 
other sentence. 

In consideration of the courage and good conduct displayed 
by witnesses Nos. 3 to 5, in pursuing the dacoits, and in attacking 
and arresting the prisoner, 1 have authorizedt the payment of 

tCirccl.rofKisamutAd.wIul » reward of 100 rupees to be 
dated 5th December 1832 N 0 .121. c<ltially divided between them. 

It seems to me desirable to 
give some compensation to the family of Judoo Chovvkeedar, 

2 M 2 
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who evinced bravery and detenuination in a remarkable manner 
and who lost bis life in the execution of his duty. 

Bemarhs hy the Nizamut 4-da,wlut —(Present: Messrs. D. I. 
Money and H. V. Bay ley.) In this case the specific dacoities 
charged are fully proved against the prisoner, as also the fact of 
the prisoner belonging to a gang of dacoits. 

The Sessions Judge recommends that the prisoner bo sen¬ 
tenced capitally under Clause 1, Section 4, Begulation LlII. of 
1803. That law provides that any person present aiding and 
abetting in a dacoity, in the prosecution of which murder is 
committed, shall be liable to death. 

The prisoner was present in a dacoity, where murder was 
committed, and he is a police chovvkeedar, and a professional 
dacoit. 

But we do not think this is a case in which the penalty of 
death should be inflicted. Tlie prisoner individually had no 
concern whatever with the murder. The death of the deceased 
person was caused by an arrow, shot bj’’ one of the dacoits when 
they were retreating from the scene of action, and the prisoner 
is nut shewn to have been with or near the dacoit who fired 
the arrow at the time. On the contrary, the prisoner was 
wounded, and captured separately. It was after the dacoity had 
been committed,as the dacoits were making off', that the deceased, 
a chowkeedar of a neighbouring village opposed them in their 
llight, and was shot by an arrow in a different direction, it 
would seem from, that taken bj the prisoner, and died the next 
day from the effects of the wound. It is not proved, moreover 
that the prisoner was either the leader of the gang or took a 
more prominent part than others in the dacoity, so as to render 
it necessary to select him as an example and pass upon him 
the extreme sentence of the law. Under these circumstances, 
vve sentence the prisoner to be transported for life. 

Memo. 

Copy of the Sessions Judge’s letter and of this judgment will 
be sent to Government, with a view to the recommendation in 
the Sessions Judge’s last para, being considered by his Honor 
the Lieutenant Governor. 
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Peesent : 

A. SCONCE, Esq., Judge. 

GOVEllNMENT aistd SURHOOP LUSHKER- 

versus 

Teial No. 22, SHUKMOY BAGDEE. 

GOVEllNMENT 
versus 

Teial No. 9, DOOTEE DASSEE. 

Teial No. 10, BHOOTEE BASSEB. 

Ceime Chaeoei) in Teial No. 22.—Adultery with Bhootee 
Dassce, the wife of co-prosecutor, Siirroop Lushker. 

Ceime Ciiaeobd in Teial No. 9.—Perjury, in having on 
the 5th January, 1858, intentionally and deliberately deposed, 
under a solemn declaration taken instead of an oath, before the 
Magistrate of Howrah, that she saw the prisoner Surroop Lushker 
strike the prosecutor Shukmoy Bagdee on the neck with a 
hatchet {Icataree)^ and in having on the 27th March, 1858, 
again intentionally and deliberately deposed, under a solemn 
declaration taken instead of an oath, before the Additional One prison- 
Sessions Judge of the 2-4-Pergunnahs, &c. that the aforesaid er convicted of 
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prisoner did not strike the prosecutor in her presence; such 
statements being contradictory of each other, on a point mate¬ 
rial to the issue of the case. 

Ceime Charged in Teial No. 10.—Perjury, in having 
on the 5th January, 1858, intentionally and deliberately deposed 
under a solemn declaration taken instead of an oath, before the 
Deputy Magistrate of Howrah, that the prisoners Koochil 
Lushker and Bissonath Lushker were present at the time the 
prosecutor Shukmoy Bagdee was assaulted, and that the afore¬ 
said Koochil struck the prosecutor on the head with a piece of 
wood (peera), and, in having on the 27th March, 1858, again 
intentionally and deliberately deposed, under a solemn declara¬ 
tion taken instead of an oath, before the Additional Sessions 
Judge of the 24-Pergunnahs, &c., that the prisoners Koochil 
Lushker and Bissonath Lushker were not present at the time 
the prosecutor was assaulted, such statements being contra¬ 
dictory of each other, on a point material to the issue of the case. 

Ceime Established in Teial No. 22. —Adultery. In 
Teials Nos. 9 and 10.—Perjury. 

Trials Nos. 22, 9 and 10.—Committing Officer.—Mr. J. J. 
Grey, Magistrate of Howrah. 

Teials Nos. 22,9 and 10.—Tried before Mr. J. E. S. Lillie, 

■ Additional Sessions Judgeon the 29th March, and 8th May,1858. 

Memarks hy the Additional Sessions Judge^ in Teial 
No. 22.—The guilt of the prisoner is clear. It has been proved 
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that he was found in a wounded condition at the door of the 
■ prosecutor’s house, and that lie admitted that he had carried 
on an intrigue with the wife of the prosecutor for some time. 

The prisoner pleaded guilty. He is defended by a vakeel, 
and it is urged that the prisoner was invited by the wife of 
the prosecutor. 

The Law Officer has delivered a futwa in accordance to the 
provisions of Clause 1, Section 6, llcgulation XVII. of 1817, 
which convicts the prisoner. 

I concur and sentence the prisoner to be imprisoned for (3) 
three years, and to pay a fine of Co.’s Es. 50 on or before the 
12th proximo, or labor during the term of his imprisonment. 

Remarks by the Additional Sessions Judge .— In Trial 
No. 9, Surroop Lushker was indicted for wounding ShuUmoy 
Bagdee with intent to kill him ; and Koochil Lushker and 
Bisshonath Lushker, two brothers of Surroop, were indicted for 
aiding and abetting in the above assault. A third count 
charged the prisoners with “assault on the prosecutor.” It 
was proved that Surroop found his wife and Shukmoy together, 
and that he severely wounded the Litter with a hatchet. 

The contradictory statements of the prisoner in the present 
trial (who is the wife of Bissonath Lushker) are sufficiently 
described in the charge. 

She pleaded guilty. Her depositions have been duly proved. 
She urges in her defence that, when examined in this Court, 
she became frightened and forgot what she had before stated. 

In concurrence with the futwa of the Law Officer, I convict 
the prisoner of the crime of perjury, and sentence her to be 
imprisoned for three (3) years with labor suitable to her sex. 

Remarks by the Additional Sessions Judge in Trial No. 10. 
—Surroop Lushker was indicted for wounding Shukmoy Bag- 
dee with intent to kill him, and Koochil Lushker and Bisso¬ 
nath Lushker two brothers of Surroop, were indicted for aiding 
and abetting in the above assault. A third count charged the 
prisoners with “assault on the prosecutor.” It was proved 
that Surroop found his wife and Shukmoy together, and that 
he lieverely wounded the latter with a hatchet. 

The contradictory .statements given by the prisoner in the 
present trial (who is the wife of Surroop) are sufficiently 
described in the charge. 

She pleaded not guilty. Her depositions have been duly 
proved. In her defence she avers that from fear and confusion 
she did not know what she was saying (when examined in this 
Court.) 

In concurrence with the futwa of the Law Officer, I convict 
the prisoner of the crime of peijury, and sentence her to be im¬ 
prisoned for three (3) years with labor suitable to her sex. 

Remarks by the Nizamut Adawlut. —(Present; Mr. A. 
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Sconce.) I have now three trials before me that originated 
under the same circumstances. One Surroop Lushker, having, 
during the day, left his residence for another village, returned 
some time after night-fall. On his return he detected Shukmoy 
Bagdeo, while having intercourse with his wife, Bhootee, in his 
(Surroop’s) own house. Surroop assaulted and wounded 
Shukmoy. Hence followed two trials ; the one against Sur¬ 
roop for assault; the other against Shukmoy for adultery ; and 
from the conflicting nature of the depositions given by two 
women examined at the former trials, two other trials for per¬ 
jury. Surroop was convicted and punished with three months’ 
imprisonment. From that sentence there has been no appeal, but 
the parties convicted in the other three cases, have appealed. 

Shukmoy has been convicted of the crime of adultery and 
has been sentenced to three years’ imprisonment with a fine of 
no Rs. to excuse labour. Of the guilt of the prisoner there is no 
doubt. He admits it; only he urges in extenuation that for 
tw^o year.s (as admitted by Bhootee, the adulteress, before the 
Magistrate) he had been in the habit of having illicit inter¬ 
course wnth her; and that the prosecutor took the law into his 
own hands and nearly killed him. I observe that on the trial 
of Surroop, the Sessions Judge found that he had struck Shuk¬ 
moy with a hatchet, and had inflicted two severe incised 
wounds, the one across the temple and the other on the side of 
the neck. 

Under these circumstances, it appears the purposes of justice 
will be answered by sentencing prisoner to six months’ impri¬ 
sonment, labor being excused on the payment of a fine of 25 
Rs. within ten days from the date of the sentence being ex¬ 
plained to the prisoner. The period of six months will run 
from the date of the Sessions Judge’s conviction. 

I now come to the perjury cases. First is that of Musst. 
Bhootee, wife of Surroop. Before the Magistrate she had said 
that she had seen two others, Koochil and Bissonnth, about the 
time that her husband attacked Shukmoy ; while before the 
Sessions Judge she said she had seen her husband only. 

Again the woman Dootee (wife of Bissonath) in her deposi¬ 
tion before the Magistrate said that ah§ saw Surroop strike 
Shukmoy, while before the Sessions Judge she denied having 
seen Surroop strike Shukmoy; and said she heard from him 
tl)at he had done so. 

In both cases, the crime of perjury is technically proved. So 
far as I can judge, probably the statements made to the Ses¬ 
sions Judge are true; but at the same time, the circumstances, 
under which the depositions were taken, do not indicate any 
very deep degree of malice or of false purpose ; and I think that 
‘in both cases the sentence imposed should be limited to six 
months’ imprisonment with labor. 
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l^BESEyT * 

1). I. MONEY AND H. V.’ BAYLEY, Esqs., 
Officiating Judges. 

GOVERNMENT and JOOGUL KISHORE SEIN 

versus 

Sylhet. MUSSUMMAT POONYE DASSEE. 

1858. Crime CnAROED.—Wilful murder of the co-prosecutor’s son 

—-- Chunderkislioro, 

June 30. Committing Officer.—Mr. I. C. Dodgson, Officiating Magis- 

Casc of trate of Sylhet. 

Poo.NYE Tried before Mr. M. Shawe, Sessions Judge of Sylhet, on the 

Dassee. 17th May, 1858. 

The risen dl^marlcs hy the Sessions Judge .—The particulars of the case 
er conyFcted of follows :—Tlie prisoner and the co-prosecutor reside on 

wilful murder, the same premises, but in different houses. The prisoner, during 
was, under the the absence of the co-prosccutor and his wife, stole some ghee 
circumstances which was observed by the deceased, a child about six years of 
oUho case.^and parents ; this caused a quarrel between the 

given,sentenc- co-prosecutor’s wife and the prisoner, in wliich the co-prosecu- 
od to impri- tor afterwards joined: abusive language was used by both par- 
sonment for ties, and the prisoner became enraged to such an extent, that 
life in the Ali- ghe declared positively she would not take food until she could 
pore jail. within three days do something to tlic co prosecutor’s son, the 
deceased. 

Witnesses Nos. 8 and 9, being very young, were not examin¬ 
ed on oatli. They state that while they were playing together 
with the deceased, in the prisoner’s house, at about a little be¬ 
fore sunset, the prisoner called the deceased Chunderkishore 
and enticed him to go with her to have some cucumbers, the 
deceased followed her; and from that moment, he, the deceased, 
was never again seen alive. 

Witness No. 7, Mussuminat Jushodah, the mother of the 
deceased, deposes as above, and states that on the day of the 
quarrel, the prisoner declared she would not eat until she could 
do something to Churrderkishore, and that Chunderkisbore dis¬ 
appeared a little before the evening, and that she believes the 
prisoner murdered her son. 

Witnesses Nos. 11 and 12, Mussummat Bbobun and Mus- 
sumraat Tarun, deposed that about evening, the prisoner took a 
basket to the nearest pond, which was covered with another 
basket, and which she eoncealed under some weeds and bamboos 
in the water, and returned home. 

Witness No. 13, Lallchand, deposes that he on the 16th 
Chy te, before sunset, saw the prisoner place something under the 
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weeds, &c. in Munglanund’s (witness No. 14) tank, and that 
the corpse of the deceased was found at the very spot in the tank. 

Witnesses Nos. 4 and 14, deposed that the corpse of the 
deceased was discovered in their presence in the tank pn the 
morning alter occurrence, the deceased’s mouth being stuffed 
up, and his head covered with a cloth. 

Witnesses Nos. 1, 2, 3 and 14, deposed that the prisoner de¬ 
clared, when the quarrel took place, that she would not take 
her food until after she could do something for the deceased, as 
he (the deceased) liad told his parents that she (the prisoner) 
had stolen some ghee from their house. 

The prisoner denied the charge throughout, hut admitted 
having placed some paddy on the afternoon of the day of the 
occurrence in the tank in which the corpse of the deceased was 
found. The corpse of the deceased when discovered was said to 
have had some paddy on it. 

Under all the circumstances of the case and from the evidence 
of the witnesses, the fact of the prisoner stealing ghee from the 
co-prosecutor’s house, and her so doing having been mentioned 
by the deceased, and which caused a quarrel between the parties 
the prisoner became enraged, and having enticed the deceased 
away, delibeiately murdered him and afterwards concealed the 
corpse in the tank where it was discovered, is clear. 

The Law Olllcor convicts the prisoner of wilful murder and 
states in his futwa that she is liable to seeasut. I concur iu 
the verdict which convicts the prisoner on strong circumstan¬ 
tial evidence of the wilful murder of the deceased. That she 
actually committed the murder is not positively established. 
That the deceased was murdered is beyond a doubt, and the 
circumstances elicited on the trial would point to the prisoner 
as tlio person by whom the act was committed. I would re¬ 
commend that she be seuteuced to imprieoumeut in transporta¬ 
tion for life. 

liemarJes hy the Nisamut Adawlut .— (Present: Messrs. D, 
I. Money and H. V. Bayley.) 

Mr. I>. I. Money .—On the 15th Chyte, 1264, or the 27bh 
March last, Chunderkishore, the son of the prosecutor, a child, 
six years old, informed his mother that he had seen the prisoner 
steal some ghee from her Ijouse. When her husband came home 
she mentioned the theft to him ; and they both charged the 
prisoner with it. She denied-the charge; when aquafrel ensued } 
and the prisoner declared she would eat nothing unless she 
made the mother sonless within three days. On the evening of 
the following day, the 28th March, the boy was playing with his 
sister and two companions, when the prisoner enticed him aw'ay, 
telling him she wouhl give him some cucumbers ; from which 
*time he was never again seen alive. A search was instituted 
when the child was missed, and the day after, the 29th March, 
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the body was found in a tank with a cdoth tied round the head 
■ and neck, and another cloth stuflPed like a ball in his mouth. 

These facts appear clearly on the evidence. Wo have here 
the quarrel of the prisoner with the boy’s mother in conse¬ 
quence of his informing her of the theft; a threat of mortal in¬ 
jury to the boy ; the prisoner’s being the last person seen with 
him, and the discovery the day after of his dead body in a tank, 
under mysterious circumstances, raising a strong presumption of 
foul play. 

It remains to be seen what circumstantial evidence there is 
to connect the prisoner with the death of the child. 

In denying the charge, the prisoner admitted both at the than- 
nah and before the Magistrate the quarrel with the mother, 
declaring that the accusation of the theft was false. 

Mussumn^at Goura, No. 10, states that one Sunday evening 
in the month of Cheyt, she does not remember the date, she 
saw the prisoner come out of a Kookabar (a kind of bush) into 
a pepper-field ; that she called out to her, and asked her what 
she was doing in the bushes ; when the prisoner ran stealthily 
towards a cluster of plantain trees and concealed herself; that 
shortly after she came to her house and took two baskets ; and 
she then saw her bending or I 3 ing over the basket opposite the 
plantain trees with her face to the ground ; and she asked the 
prisoner’s aunt, who resides in the same house with the 
prisoner, to come and see what she was about; and that on her 
replying that probably her niece (the prisoner) was wetting the 
chaff of the grain, she w'ent home ; .and that afterwards when 
she heard of the murder of Chunderkishore, and the discovery 
of his body in the tank of Mungolanuud, she was convinced in 
her own mind that the prisoner had murdered him. 

This evidence before the Sessions court is nearly the same as 
that given before the Magistrate, and there is no reason to 
distrust it. 

It gives an account of the prisoner’s strange and mysterious 
conduct in a field near her house on the very evening when tho 
deceased was last seen with her, and was first missed. But the 
principal point in the evidence is her coming from the field to 
her house for the basket; and her being seen to lie over it 
afterwards with her lace to the ground. 

Other witnesses depose to the prisoner on the same evening 
taking a basket, with another over it, to the tank ; and stating 
when asked that she was taking grain to soak for the prepara¬ 
tion of ‘ churra? 

She is afterwards seen with the basket at the tank by the 
witnesses, Nob. 11, 18 and 13 ; and is observed to take some¬ 
thing out of the basket, and put it in the water under some 
weeds near some bamboos; where subsequently the body of the 
deceased was discovered. 
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It is true that two of these witnesses at the thannah deposed 
tiiat the prisoner took out a dead body from the basket, and put 
it in the water describing her agitation and strange manner, 
and their own alarm; and that these statements are .snbse- 
fjuently modified; and they afterwards depose, one of them, 
that she could not distinguish what was taken out of the 
basket; but it was something of a black and white colour; and 
the other that it was something wrapped up in cloth. This 
discrepancy is reconciled, I think, by the further statement 
they make, that they believed from the after-discoveries that 
took place, that the prisoner murdered the child, and that it 
was the child’s body she took out of the basket. 

Although there was no medical evidence as to the cause of 
death in consequence of the decomposition of the body, there 
cannot, I think, be a doubt under the circumstances, from the 
bindings of cloth found round the head and neck, and the 
stuffing of cloth in the mouth, that the child must have been 
suffocated, or met with a violent death in some manner by 
unfair means. The prisoner admitted at the thannah that she 
took the baskets to the tank to soak grain and sunk them in 
the water. She also admitted her communication with Mussurn- 
mat Goura, when she was in the pepper-field, and with Bhoo- 
bun Dhobanee at the tank, so far verifying their statements to 
that effect. The evidence, moreover, shows, that the prisoner 
was in the constant habit of going to the tank of Mungolanund 
to wash, and fetch water. The links of circumstantial evidence 
appear to me to be very strong, connecting the prisotier with 
the death of the child, although there was no eye-witness 
to the deed, and as I do not see under all the particulars 
disclosed, how any one else but the prisoner could have compassed 
that death, I convict her of wilful murder. She is of course 
liable to the extreme penalty of the law, but as the Sessions 
Judge has not recommended capital punishment, and trans¬ 
portation may on some accounts not be advissable, and as strict 
attention is paid to the penal discipline of female prisoners in 
the Alipore jail, and banishment to that jail from the district is 
felt as an aggravation of punishment, I would, under the 
circumstances of the case, sentence her to imprisonment for life 
in the Alipore jail. * 

Mr. H. V Bayley —In this case the quarrel about the theft 
of the ghee ; the threat to make the mother of the deceased 
boy sonless ; the enticement by the prisoner of the child from 
the companions with whom he was playing; the fact that he 
was thereafter never seen alive, and the finding of the body 
next day, with grain on it, and the face tied up with a cloth and 
a cloth in the mouth, in the tank, at the spot where prisoner 
'had been seen with two baskets, and which she admits had 

2 N 2 
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grain which she had been steeping at that tankj are fully 
proved. 

I do not consider the evidence of the witnesses who say 
they saw the prisoner take a corpse or something like a corpse 
out of the basket is sufficient, or trustworthy. It is insuffici¬ 
ent, for there is nothing to shew whose the corpse was; and 
untrustworthy, as it varies in regard to the fact of its being a 
corpse, or something like a corpse, or something dark. The 
proof as it is, is however enough to afford a strong presumption of 
the guilt of the prisoner of murder ; but there is no clear proof 
that the prisoner’s hand committed the deed ; nor that what 
the witness, Goura, saw the prisoner leaning over, was the body 
alive or dead, of the deceased. I would not therefore pass the 
irrevocable sentence of death. 

1 would sentence to imprisonment for life in the Alipore, 
jail as transportation is not expedient for females, and as the 
discipline in that jail, is of a more penal character than in 
other jails. 



SUMMARY CASES. 

JUNE, 

X858. 
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SUMMARY CASES. 
June 1858. 


Peesent ; 

D. I. MONEY, Esq., OJficiating Judge, 


No. 43 OF 1858. 


IIAMBRIMO GOSAIN,— Petitionee. 

Vakeel of Petitionee, Baboo RAMGOPAUL GHOSE. 

Vakeel of GOVERNMENT Baboo SUMBHOONATH 

PUNDIT. 


Nuddea. 

1858. 

June 18. 
Case of 


Tlie petitioner appeals from tlie sentence of the Deputy 
Magistrate, imposing upon him a fine of 200 Rupees, or in do- 
fault of payment imprisonment for three months, for refusing 
to give evidence on oath. The order of 

The petition is preferred on the following grounds. the Deputy 

I. It is contrary to the practise of the Court to take the ^^“gis^rateim- 

depositions of defendant in criminal cases on oath. posing upon 

II. The decision of the Deputy Magistrate in imposing a a*finr of *'?00 

fine of Rupees 200, or in default to be imprisoned for three Eupees, or in 
months for my refusing to depose on oath is illegal, inasmuch default of pay- 
as the charge, in wiiich I have not deposed on oath, has been impri- 

dismissed by the Magistrate. sonment for 

III. In my defence, I have stated that I am perfectly ignor- forrefusbg to 

ant of the charge brought against me. Hence it is not just to give evidence 
enforce my depositions on oath. on oath, was 

The petitioner was a defendant \n 9, ca&e before the Deputy 
Magistrate. peal. Held by 

The Deputy Magistrate merely states “ the defendant has roasonrgiven^ 
repeatedly refused to give his evidence as will appear from his at length, that 
statements of yesterday’s and to-day’s datb, and his evidence is proviaions 
necessary.” of Section 25, 

The Sessions Judge in rejecting the petitioner’s appeal to his ^§55 j - 
Court remarks : “ On 20 th October, appellant was ordered to give was ’ diief^ 
evidence. Under Section ir 6 , Act II. of 1855, the Court has ly enacted for 
power to compel any person present in Court to give evi- Majesty’s 
dence.” Courts, being 

It is urged by Baboo Sumblioonath Pundit in support of the 
Dejmty Magistrate’s order that Act II. of 1855, is applicable wording 
to Crimiucil as well as Civil Courts and that under Section 25 of those of Sec. 
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Case of 
Bahbkimo 
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tion 25, Act 
XIX. of 1853, 
which amend¬ 
ed tlie law of 
evidence ill the 
Company’s Ci¬ 
vil Courts, 
could not bo 


the Act cited, when read in connection with Section 32, the 
Magistrate is competent to compel any defendant before him in 
a criminal trial to evidence, and to impose a tine upon him 
under the general l&ws of evidence, if he refuses. 

Under Section 32 of Act II. of 1855, there is no doubt that 
a witness may be compelled in any civil or criminal proceeding, 
to answer any questions tending to criminate himself and under 
Section 25 of the same Act “any person present in Court, whe¬ 
ther a or not, may be called upon and compelled by the 
Court to give evidence.” 

The only question is whether by“^/je Court ''meant a 
Criminal as well as Civil Court, and whether “ a 'party" means 
or not a defendant in a criminal trial. Section 19 of the Act 


considered ap- provides that “any party to a civil suit or other proceeding of a 

civil nature may be compelled to give evidence as a witness 

dthough*^they linger the rules prescribed in Act XIX. of 1853.” 

areriotsoclcar- In interpreting the intent of the Sections 19 and 32 of the 

ly and express- Act, there can be no mistake, inasmuch as there is no such a 

ly defined, as specific provision in the former for the examination as a witness^ 

to prevent tlie party to a civil suit or proceeding and in the latter for 

possibddy of i*'- •! tv i *-a • ■ » 

misconstrue- r6®>dering it obligatory on a witness, in any civil or criminal 

tion. proceeding, to answer even criminating questions. 

But reading all the Sections consecutively from 19 to 32, 
and taking them in connection with each other, I do not think 
that Section 25, although the wording of the Section is not so 
clearly and expressly defined as to prevent the possibility of 
misconstruction, can be held to apply to criminal Courts. 

It appears to me that the object of Section 25, was to give 
power to the civil Court, to examine any party to a suit present 
in Court though not summoned; the words of this Section are 
exactly the same as the words in Section 25 of Act XIX. of 
1853, which Act amended the law of evidence in the Company’s 
Civil Courts, and surely if it had been intended by the re¬ 
insertion of tliis Section in Act II. of 1855, which was chiefly 
enacted for Her Majesty’s Courts, to introduce that desirable 
reform in our criminal Courts, viz. the examination of a defend¬ 
ant as a witness in certain cases, it would have been specified in 
more ex{)ress and unpiistakeable terms. Moreover, as the law 
Section 32,distinctlyenactsthat witnesses incriminal proceedings 
are bound to answer questions tending to criminate themselves, 
if a defendamt in a criminal trial could, under Section 25, be 
examined as a witness on points on which he would be likely to 
criminate himself, the law would have laid it down distinctly, 
and not have left it uncertain. 


Under these circumstances, I reverse the orders of the lower 
Courts, and direct the amount of fine to be returned, if it has 
been paid by the petitioner. 
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PllESENT: 

D. I. MONEY, Esq., Officiatir.q Tadge. 


No. 33 OF 1858. 

JOYKISHEN MOOK ERJE E,—Pbtitione r 
Vakeel of Petitionee. —Me. R. T. ALLAN. 


Vakeel of Goveenment.—Baboo SUMBHOONATII 

PUNDIT. 


24-Pergli9. 


The following is the recorded ground upon which the appli¬ 
cation is preferred. 

“The order of the Sessions Judge is extra judicial,inasmuch as 
the point taken notice of by the appellate Court was not before 
him judicially. The remaining particulars are fully stated in 
the English petition, so there is no need of putting them down 
here again.” 

1 havre carefully perused the judgments* of the Magistrate 
and the Sessions Judge in this case. 


Magistrate's judgments. 


1858. 


.June 18. 

Case of 

.Toykishkn 

Mookbujea. 

Tlie prayer 
of the petition¬ 
er requesting 
that certain 
expressions in 
the decision of 
the Sessions 


♦This has been a continuous series of oppression by the defendant Judge should 
Juddonath against Muddun Day, now alleged to have been forcibly car- be expunged 
ried away and concealed, and it has “ culminated" in the present case. as extra judi- 
As regards the extent to which Baboo Joykishen Mookerjee tlie master cial was for 
of the defendant Juddonath is implicated, there is uot, nor is there any reasons given 
hope of obtaining just now, any proof. by the Court 

But as regards the plunder of Muddun Day’s property by the defend- rejected, 
ants now punished, there is ample and clear proof. 

The former papers, filed with this case, shew the defendant Jtiddoo with 
others in this case after repeated warnings was bound down to keep the 
pence. This order was uphold in appeal. The present case is attended 
with all tlio difficulties which almost invariably exist in these goom" 
cases. Whether the man has really been concealed or no, cannot be legal¬ 
ly clear, until he appears. I prefer therefore not to punish the defendants 
on that part of the charge, leaving them as well as the zemindar Inmsolf 
liable to punishment if the ease is hereafter proved. I punish the defend¬ 
ants for loot and plunder of the missing man’s pro[>erty. They are clearly 
proved to have committed this loot, both by the police reports and the 
evidence (vide especially but not exclusively evidence ofNo. 1, prosecutrix 
No. 2, Ishwur Nundi, No. 3, Ehetter Paul, No. 4, Gureedass Day.) It, in 
my opinion, rather aggravates than palliates the offence that this gross op- 
pressiou was committed under the shadow of the so-called law. If these men 

.to be exempted from punishment, merely because they acted under 

an alleged '^punjun" or “ bistum," we should have nothing but the laws used 
os a cloak for all sorts of wide-spread oppression. The state of things is bad 
enqugh already, and to countenance such proceedings, as in the present 
case, would make them infinitely worse. 

YOL. Vill. 2 O 
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The Magistrat.e hafl to try a charge of gross oppression and 
1838. plunder, of assault, and forcibly carrying away the man, whoso 
J property, under, it would appear, the cloak of a false summary 

■ suit, was plundered, and of concealing him. 

Case of --- 

JoYKiSHEN For, in the present case, oven the impiulont pretence of the 
Muokeujea. is a shallow pretext. Nothing is brought to show that any notice was 
issued, it is not likely that it was, or surely Muddun who had been perpe¬ 
tually complaining would hare brought the matter into Court. The shop 
was notoriously that of which Muddun was a sharer. There is notliing 
brought to show why the oppressor Juddo (defendant and gomashta of the 
village) should have supposed that the property of Muddun was tliat of 
the alleged defaulters in this spiirious “jBMjywa.” Wliat power had the 
Chundeetollah (Seramporo) peadah to assist in this diolraiut and seizure 
in Ballootoo (thannali Doonjoor llowrali). 

To epitomize— 

1. It is clear from the previous papers (vide Nuthee A) that all sorts of 
oppression had been exercised against Muddun by the defendant Juddoo 
and otiicrs. 

2. It is equally clear that on this occasion, the oppression culminated 
in the seizure of Muddim’s property. 

This is not denied even. 

It is more likely that the spurious “ jnmjum" was used to cloak gross 
oppression, than that Muddun’s property out of Mvddun's shop was taken 
by mistake! for the property of two alleged defaulters who had nothing 
to do with that shop. 

The alibis I treat as so much waste paper. The presence of all the 
defendants is clearly proved, especially by the evidence and reports noted 
above. 

For the gross loot and oppression, I punish the defendants as noted in 
column 8. 

If the missing man is found, I shall re-open the case against these defen¬ 
dants and the zemindar. 

Meanwhile the Darogah is directed to institute separate enquiry against 
the zemindar for oppression of the prosecutrix during the trial of this ease. 
This investigation is now going on. 

Tlie defendant, Lallmohun, who is apparently a mere tool in the hands 
of the other defendant, is conditionally discharged. 


Sessions Judge's judgment. 

This is an appeal against the order of the Magistrate. 

The appeal briefly is technical and upon the merits. 

Technically, that the appellants applied to have the witnesses for prose- 
cat rbe examined in their presence or cross-examined. This objection is 
sustained. 

On tlie merits, upon the question of jurisdiction, whether the remedy for 
colorable distress is not in the revenue Courts.Third parties may reply under 
Reg. X. 1846. Tlie penalty is provided under Section G, Reg. XVJf. 1793, 
(1) restoration of property or its value, (2) a fine equal to that value, and 
(3) the costs, thus there are ample remedies. It is difllcult to say where the 
civil jurisdiction ends and the criminal one commences, so as to vest the 
Magistrate with authority. It is a difficult subject and much involved. 

But there has been a vei^ gross case of assault committed as per the 
Darogah’s report of the 25th of February. I sec no reason to doubt that 
report. It appears too that the husband of the prosecutrix was forcibly 
carried off to the bouse of Joykishen Mookerjee. 
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Ho iinds the charge of plunder only substantiated, and for 
that olience punishes the defendants. ^J’lie j)riiieipal defendant 
is the gomashta of the village, and a servant of the petitioner 
Joykishen Mookerjee. 

Regarding the extent to which the petitioner is im])licated, 
the Magistrate states that “ there is not, nor is there any hope 
of obtaining just now, any proof.” 

Regarding the forcible abduction and concealment of Mud- 
dun Hay, the Magistrate adds further on that he prefers “ not 
to punish the delendants on that part of the charge, leaving 
them as well as the zemindar himself (the ])etitioner) liable to 
punishment, if the case is hereafter proved.” 

It would appear from the Magistrate’s judgment that Mudduu 
Hay has been subjecled to a long and continuous series of op- 
jji’cssive acts outlie part of the defendant Juddonath, culmi¬ 
nating, as he states, in the iircseiit case, the plunder of his 
property. 

There could be no more grievous oiipression than the offence 
which was charged, but remains to be proved, the forcible ab¬ 
duction and concealment. 

The Magistrate, in conclusion, observes, “ If the missing man 
is found, 1 shall re-open the ease against those defendants and 


It appears further that one Ju"goo Paul had been similarly abducted 
when lie w'eiit to give iiolico lo the police fharree, and not having been 
released for six weeks, that abduction caused great fear and consternation. 

Prom the records 1 am of opinion that the zemindar is jiersonally re¬ 
sponsible, parties are violently earned off and taken to the zemindar's 
house and then they disappear. The authority of the Magistrate has been 
feebly oxercused in this case. I see no steps taken with u view to beareh 
that house of this zemindar. 

Is the house of a Bengalee Baboo, however wealthy, within a few miles of 
the Government -house, to bo beyond the possibility of examination, and 
seareli upon sulfieieiit ground? What further warrant can the Magistrate 
require than the deposition of the wife of the abducted, or the report of 
the Darogah, who might also be examined upon oath, if an additional de¬ 
position was needed. 

The Magistrate proposes to re-open the case. The zemindar I hold to 
be responsible for tliat man’s ]troduction. He was seized violently by his 
men, removed to his house, and the Magistrate flhould hold the zemindar 
strictly to his responsibilities. 

Tlie case goes back upon the technical point, the witnesses must be pro¬ 
duced in Court in order to give the opportunity of cross-examination. 

It will be within the Magistrate’s discretion to institute further enqui¬ 
ries or receive additional evidence on cither side or not, but 1 am certain¬ 
ly oi opinion that the zoiuiintar should be brought to trial, acquitted or 
convicted, punished by the Magistrate or committed, just as may appear 
the proper course. The people look to the Courts for protection and tlioy 
arc entitled to it. 

The appellants will remain upon the former bail, unless the Magistrate 
deem it expedient to reduce the amount. 

2 o 2 
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the zemindar.” “ Meanwhile the Darogah is directed to in¬ 
stitute separate enquiry against the zemindar for oppression of 
the prosecutrix during the trial of this case. The investiga¬ 
tion is still going on.” 

From the sentence of the Magistrate tlie defendants appeal 
to the Sessions Judge. The Sessions Judge on examining the 
proceedings of the case finds that “ a very gross assault had 
been,committed,” that “the husband of the prosecutrix was 
forcibly carried off to the house of Joykishen Mookeijee (the 
petitioner)” that “ one Juggoo Paul had been similarly abducted, 
when he went to give notice to the police pTiarree^ and not hav¬ 
ing been released for six weeks, that abduction caused great 
fear and consternation,” and he adds “ from the records I am of 
opinion that the zemindar \spersonally responsible.” 

After animadverting in strong terms upon tlie conduct of the 
petitioner, he proceeds as follows: “ The zemindar, I hold to be 
responsible for that man’s production. He was seized violent¬ 
ly by his men, removed to his house, and the Magistrate should 
hold the zemindar strictly to his responsibilities. 

He lastly, in remanding the case for re-trial upon a technical 
plea which was urged in appeal, gives his opinion, that the peti¬ 
tioner should be brought to trial. 

It was urged by Mr. Allan in behalf of the petitioner, that 
the remarks of the Sessions Judge on the point of the abduction 
of Muddun Day, which was not before him in appeal, were 
extra-judicial and uncalled for, and being prejudicial to the 
character of the petitioner, he prayed that this Court would 
direct them to be expunged. 

There is no doubt that the Sessions Judge in remanding the 
case for re-trial was fully competent to direct the Magistrate to 
j)roceed as he might think proper, and to record such instruc¬ 
tions as he might consider the merits of the case or the require¬ 
ments of justice rendered it necessary for him to record. 

The charge of forcible abduction and concealment was so 
closely connected with the charge of plunder, being, as it would 
seem, thenet of the many oppressive acts complained of 
before the Magistrate, and which formed the continuous series 
of oppression of which he was to take cognizance, that it was 
impossible I think, ill remanding the case for the Sessions Judge 
to separate them. 

'i'he Sessions Judge has certainly used very strong language 
in animadverting on the conduct of th^ petitioner, and it is 
possible that some of the remarks were not altogether called 
ibr by the appeal as it stood, or the evidence on the record. 
The petitioner had no^beeu put upon his defence, and the ease, 
as against him, had not been tried. So far thejrefore the remarks 
may have been to some extent extra-judicial, but I fail to see 
that they are objectionable, as likely to bias the mind of the 
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Magistrate, or that it was possible for the Sessions Judge, under 1858. 
the circumstances, to refrain from giving expression to some opi- 
nion upon the subject of the petitioner’s conduct, as connected 
with the case and the charges before him, and I think he was j^ykishen 
right in directing that the petitioner should be put upon ‘his jjqokekjba. 
defence, inasmuch as such a course was the best course that 
could be pursued in exculpation of the petitioner’s character, if 
he was innocent, and it was due to the petitioner, and the 
husband of the prosecutrix and the right administration of jus¬ 
tice. 

Taking this view of all the proceedings in the case, I see no 
reason to direct that the expressions complained of in the Ses¬ 
sions Judge’s decision, should be expunged and therefore reject 
the prayer of the petitioner. 


Present : 

D. I. MONEY, Esq., Officiating Judge. 


No. 19 or 1858. 

MOZAHUR ALL EE DAROG AH— Petitionee 

Vakeels op Petitionee, Me. R. T. ALLAN and Baboo 
ONOKOOLCHUNHER MOOKEIUEA. 

Vakeel op Goveenment.—Baboo SUMBHOONATH 

PUNDIT. 

The following are the recorded grounds upon which this ap¬ 
peal is preferred. 

Chaeoe. —Dismissal from service. 

I. Although the Sessions Judge has stated in his fysalldh^ 
that this case has been got up by the prosecutor through my 
collusion, yot neither the defendant nor the witnesses have al¬ 
leged so in the lower Court. 

II. The Sessions Judge should ha/e, either himself or 
through the Magistrate, taken my defence and then passed 
the order. 

III. That the witnesses cited for local investigation have 
given their depositions, the fault for non-insertion of their 
names in the soorothal can no longer be imputed to me. 

IV. The Sessions Judge has stated why the Darogah of 
Mancool Menhar has not signed the papers connected with the 
investigation held by me. But it is to be considered by this 
Court that the aforesaid Darogah had no authority, to liold 


Puriieah. 

1858. 

June 19. 

Case of 

Mozahttr 

Alibe 

DAEOOAlt. 

The Sessions 
Judge’s order 
in a criminal 
trial directing 
the Magistrate 
to dismiss the 
petitioner a 
police daro¬ 
gah, from his 
situation, was 
rerersed in 
appeal, up¬ 
on the ground 
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tliat he should 
have been put 
upon his de- 
i’ence, before 
such order was 
juxssod, and al¬ 
lowed au op¬ 
portunity of 
uiakirig any 
statement he 
juiglit wish, 
and of sub¬ 
stantiating 
Bucli state¬ 
ment, in his 
exculpation. 

Held timt the 
Sessions Judge 
was competent 
under the pro¬ 
visions of Sec¬ 
tion 15, Regu¬ 
lation XXV. 
of 1814, and 
Clause 8, Sec¬ 
tion 7, Regula¬ 
tion XVll of 
1816, to direct 
the removal 
from his office 
of any police 
officer, if his 
conduct ap¬ 
peared, from 
any proceed¬ 
ing before liim 
on trial at the 
Sessions, to be 
such as to re- 
quire his re¬ 
moval. 


any etiquir}^ as tlie place of occurrenco was not within the 
jurisdiction of his thannah. 

V. I commenced to search after the plundered property on 
the 2nd June, 1857, and the investigation completed on the 
14fch July, hence how is it possible that the plundered property 
had been found in the pond on the 27th June, after the comple- 
tion of the enquiry. 

VI. When the Magistrate, on approval of my investigation, 
had committed the case to the Sessions, my responsibility is no 


more. 


VII. It is not necessary to say anything about the state¬ 
ment made by the Sessions Judge as to no proof of perpetra- 
tion of the act having been discovered and of the dacoity being 
a got-up one. 

VIII. The prosecutor has stated that no stolen property has 
been found from the defendant’s liouse. 

IX. The Sessions Judge has stated that the Harogah has 
not written in his report that he took the defendant Aothoor s 
confessions in the evening, but the Court will consider that 
when the date and year is written in the said answer, there can¬ 
not be any fault on my part. 

JUDGMENT. 

One, Bhutoo, was committed to the Sessions charged with 
the crime of dacoity. The petitioner was the Darogah who 
investigated the case. The Sessions Judge was of opinion tliat 
the charge was a false one, got up in collusion with the Daro¬ 
gah and the villagers and aoqultted the prisoner, lie refers 
especially in his judgment, to the Darogah’s nxisconduct in the 
preparation of the soorothal, the discovery of the property stolen, 
and the taking down of the prisoner’s confession, and concludes 
with the following remark “ the Darogah having misconducted 
himself in sending up such an utteily false case, is quite unwor¬ 
thy the further confidence of Government, and I therefore send a 
proceeding to the Magistrate directing him to dismiss Moza- 
hur Ally the Darogah from his situation.” 

'J'he first objection urged by the petitioner’s pleader in his 
behalf, viz. that the Sessions Judge was not competent to pass 
such an order, falls to the ground. Under the provisions of 
Section 15 llegulation* XXV. of 1814, and Clause 8, Section 7, 
Ilfguliitiou XVJI. of 1816, the Sessions Judge is empowered to 
direct the removal of any police officer, if liis conduct appear, 
from any proceeding before him on trial at the Sessions, to be 
such as to require his removal from the public situation held by 
him. 

As this is an appeal idirect from the order of the Sessions 
Judge passed in a criminal trial, this Court .can take up the 
case upon its merits. The order was not fitial, and there is no 
other Court to which the dismissed officer could apply for 
redress. 
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I have carefully examined all the proceedings, and although 
I think there are some grounds for suspicion of collusion, and in 
the conduct of the case there is undoubtedly on the part of the 
Darogah an apparent want of diligence and caution, still I think, 
under the circumstances, he should have been put upon his. de¬ 
fence, and alForded an opportunity of statitig anything he could, 
and of substantiating such statements, in his exculpation. There 
may bo cases in which the evidence against a police officer is so 
overwhelming as to justify instant cjis^^issal, but I think even 
in such cases it is due, it may be, sometimes to the character 
ju-eviously borije, but always to the proper administration of 
justice, that he should bo called upon to answer for his conduct 
before the sentence is passed. 

The Sessions Judge’s order is therefore reversed, and he will, 
after taking the petitioner’s defence, reconsider the case and 
pass a fresh sentence with reference to these remarks. 


1858. 

June 19. 

Case of 
Mozahitb 
Allee 
Dauouau. 


Present : 

I). I. MONEY, Esq,, Officiating Judge. 


No. 36 OF 1858. 

IlAJAH PERTABCTIUNDER SINGH,— Petitioner. 

Vakeels of Petitioner,—Mr. R. T. ALLAN, and Baboo 

KISUEN KISHORE GHOSE. 1858. 

Vakeel of GOVERNMENT Baboo SUMBHOONATH JunriT" 

i’UNDlT. Case of' 

The recorded grounds of special appeal in this case are as SuenuNnui 
follows: ^ SiNoii. 

I. It is very improper on the part of the Magistrate to 
impose a tine on me for non-payment ot wages due to dawk orders 

peon Nobiiichunder. ^ lower 


II. The dawk station is at “Sanah” the zemindaree of an- reversed iiTap- 

otlier party, hence under Clause 4, Section 10, Regulation XX, peal, upon the 
of 1817, I cannot be held responsible for the arrangement of ground that 
the said dawk station. Magis- 

III. In conformity with the requirements of said Clause, order, 

the criminal authorities are not justitied to appoint dawk Moon- of 2 ^”;K,uDeT 
shee and peon and to pay their wages by taking the amount on the petit 
from the zemindars. 
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IV. Although the Magistrate under Clause 5, Section 10, 
Regulation XX. of 1817, is authorized to impose line to the ex¬ 
tent of Rupees 100, yet when the dawk station is not within 
my zemindareo the order passed by the Magistrate cannot be 
otlierwise than illegal. 

It was urged by Mr. Allan that the order of the Magistrate 
imposing a fine upon the petitioner, on the ground of his neg¬ 
lecting to pay wages due to a dawk peon was irr(‘gular, that 
the only village in the vicinity belonging to the petitioner was 
situated at a considerable distance from the dawk, and 
within the station of another zemindar, and that he could not 
therefore be held accountable for the dawk arrangements, and 
that even if the order, passed upon the petitioner on the ground 
of neglect and responsibility, was not ojiposed to the provisions 
of the law, still the amount of fine being in excess of the amount 
authorized by Section 10, Clause 5, Regulation XX. of 1817, the 
Magistrate was not competent to pass it. 

It appears from a perusal of the proceedings of the lower 
Courts that the petitioner was first fined by the Magistrate 
200 Rupees for contempt of Court in refusing to carry out an 
order to pay the dawk-runners. This order was reversed. 

The petitioner has now been fined 200 Rupees for neglecting 
to make proper arrangements for the dawk. 

This order of the Magistrate has been confirmed by the Ses¬ 
sions Judge in appeal, the Judge merely stating that “the 
Magistrate has an undoubted right to call on the zemindars to 
make arrangements for the post; and it is clear that the appel¬ 
lant had not carried out the orders.” 

The Court are of opinion that the order of the Magistrate in¬ 
flicting a fine of 200 Rupees upon the petitioner is opposed to 
the provisions of Clause 5, Section 10, Regulation XX. of 1817, 
which authorize only a fine of 100 Rupees as the maximum 
amount to be imposed in such cases. The orders of the lower 
Courts are therefore reversed, and the amount of fine levied and 


paid will be returned, and the case will bo remanded to the 
Magistrate, who will be directed to proceed according to law, 
and, in re-trying the case, will consider and determine any 
pleas the petitioner may urge in his defence. 
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PbESENT; 

D. I. MONEY, Esq., OJiciating Judge. 


No. 51 OP 1858. 

KHEROO SIRCAR and othees—Petitionees. 

Vakeel op Petitionees —Mb. J. W. B. MONEY. 

Vakeel op GOA^EBNMENT— Baboo SUMBHOONATH 

PUNDIT. 1858. 

This is an application for a review of judgment perferred by June 19. 
Mr. Money in behalf of the prisoners whom ho defended in the 
case of Government versus Kheroo Sircar and others, tried by Kheeoo Sib- 
this Court on the 12th May, 1858. cak. 

The grounds upon which the review is asked are as follows : “^d others. 
That the assembly of the prisoners in the cutcherry of which . ,. ,. 

they had possession, was a legal assembly for the defence of it; a review of 
that the resistance made to the attack upon the cutcherry was the judgment 
lawful and justifiable as a defence against trespassers ; that it was of this Court 
not excessive, and a party attacked in his own house may legal- passed in the 
ly pursue his adversary until he ha.s secured himself from yernment w* 
danger ; that none of the prisoners was alleged to have struck Khceroo Sir- 
any blow to which the deaths or wounds could bo attributed, car andotlicrs, 
and consequently they could only be held guilty of such deaths or was rejected 
wounds as aiders and abettors responsible for the acts of others, ^1^® ground 
and that their being such depended ou the purpose, which they ^god 

aided and abetted, whether it was lawful or unlawful, and wlie- 
tber the deaths and wounds were inflicted by others in pursu- tiouor’a Conn- 
ance of a previous unlawful concert with the prisoners ; that, as sel and the 
there was no evidence of this, the prisoners could only be held authorities ci- 
answcrablc for their own acts, and not for those of others, and 
tliat lastly, the prisoners being justified in defending the dwelling ^ot apply 
house against assault and attack by otlior%before dawn, while it to the cirouin- 
was yet dark, the case was one of justifiable homicide. In sup- stances at tond- 
port of these arguments, Mr. Money cited consecutively Russell “’S ^ho alfray, 
on Crime, volume 1, page 273, do. page GG2, Roscoe on Evidence, Court up- 
page 765, Russell, volume 1, page 30, do. page 6G2 and especially gyj" 

volume 5, Select Nizamut Reports, page 15. dence, a long 

The arguments urged by Mr.Moiicy, supported as they are by foud having 
such good authorities, would have had their legitimate weight existed bo- 
with the Court, had not ihe facts attending the affray, as found pities 
by the Court upon the evidence, been such as to preclude their -wlio had made 
application, extensive pro- 
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The Court found that there had been a hot feud of long¬ 
standing between the rival parties, that extensive preparations 
had been made, that that party, who was so ably defended by 
the learned Counsel, and for whom he now again pleads, had 
been armed as well as their adversaries, and were ready for 
the expected collision, and that instead of placing themselves 
under the protection of the law they took the law into their 
own hands and hazarded the issue. Both parties at the timo 
were bound under heavy recognizances to keep the peace. Such 
a state of circumstances is not analagous to those to which the 
learned Counsel’s arguments and the authorities cited would 
justly apply, and which might have formed a ground of justifi¬ 
cation to the prisoners. The only distinction which the Court 
thought proper to make was in favor of the prisoners for whom 
Mr. Money pleads in consequence of their having been proved 
to be in possession of the building which was attacked, and con¬ 
sequently considered as the assailed and not the aggressors, a 
distinction more favorable perhaps than was strictly in ac¬ 
cordance with the intent of the explanatory affray law Begula- 
tion VI. of 1828. 

With reference therefore to the arguments now urged, and 
which to a great extent are a repetition of the arguments used, 
when the case was tried upon its merits, and during three days 
received the fullest consideration, the Court see no reason to 
alter the sentence it passed upon the prisoners, and reject the 
application. 
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REGULAR CASES. 

July, 1858. 

?/• 

Peesestt : 

J. H. PATTON, Esq., Judge, and G. LOCII, Esq., 

Officiating Judge. 


GOVERNMENT 

versus 

SREEMOTTIA GOYA (No. 6,) SREEMOTTIA RAJEE 
(No. 6,) AND SHOOBUL DOSS (No. 7.) 

Crime Charged. —Wilful murder of Mussamut Onee Bcwa 
by administration of drugs to procure her abortion. 

Committing Officer.—Mr. J. M. Lowis, Magistrate of Mid- 
napore. 

Tried before Mr. G. P. Leycester, Sessions Judge of Midna- 
pore, on the 22nd May, 1858. 

Bemarlcs hy the Sessions Judge .—The prisoners plead 
guilty,^' and have really no defence to make. 

The prisoners Goya, No. 6, and Rajee, No. 6, urge their 
confessions were extorted. 

The prisoner Shoobul Doss No. 7, states that his daughter- 
in-law, the deceased, went to her aunt’s where she got ill; that 
she attempted to return home, but was unable to proceed further 
on the road than the village of Tolbageecha, from which he 
fetched her in a dhoolee. 

The circumstances of the case are briefly as follows :— 

Anundo Doss Bustom, witness No. 17, the son of the prisoner 
Shoobul Doss, had, about ten months before this trial, married 
the deceased Onee,* the widow of Sathgoap by the form of 

„ , ^ ^ kuntee huddul or interchange of 

15 neoUaoes, the usual custom, it 

a7| P&S6S 30*39» - • I 11 1 

appears, among the class called 
Bustom. • 

In course of time Onee became pregnant, Shoobul Doss under 
the impression, apparently, that disgrace attached to them in 
consequence of this, determined on destroying the fcetus of his 
daughter-in-law. Ho proceeded accordingly to the house of 
Juggernath Doss and Mussamut Eadhee, witnesses Nos. 15 
and 16, to whom the deceased Onee was related, and from whose 
house she had been married, and consulted with them what 
was to be done; at the same time, upbraiding them with having 
inveigliled him into the connection by the assurance that they 
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had taken means to cause her barrenness.* Juggurnath and 
^ Radhee tried to dissuade him 

15 Ihaife sTsa' from his purpose, and assured 

sJSTofceeBadhee, witness No. 

16, 34, 35. {'ll® pregnancy of his daughter- 

in-law ; in confirmation of which, 
Radhee pointed to the infant in her own arms. 

Notwithstanding this, Shoobul Doss, while his son was absent 
from home, took his daughter-in-law to the house of the 
prisoner Tlajee No. G, and offered her a reward, if she would 
destroy the foetus. The prisoner No. 5,t Gioya was present on 

this occasion. On the following 
t Confessions of Uio three pri- jjaiee prepared some medi- 

soners, pages 4,6 and 55-58. • p i 

^ ° ’ Cine for the purpose, and she 

and Goya took Onee to a jungle where it was administered and 
caused the expulsion of the foetus in about two hours’ time. 
The}’^ then helped her homewards as far as a village called 
Tolbageeeha. At this place, Onee became so unwell as to be 
unable to })roceed, and they left her at the house of Sreemuttia, 
Alladce and Soorjee saying, her father-in-law would come for 
her the next morningj. Shoobul Doss did go as promised, and 

brought Onee home to his house 
witness No. 18, pages Baropath in a dhooleewhich was 

Soorjee, witness No. 19, pages carried by tlm witnesse6§ Puchoo 
42, 43. and Sectul Doolia. On that day 

or the 4jth Choit, Suroop Pritihar 
§ Puchoo, witness No. 20, page witness No. 22,passed the prison- 

^ i 1 HT 01 >ie er’s house a little before noon 

be.tul.mtneB8No.21,p.ge45. found tliat Shoobul Dos*, 

prisoner No. 7, had cut down a 
portion of a tree. On enquiring, he was told by the prisoner 
that it was intended for Onee’s cremation ; but as no intimation 
of her illness had been given to any one, he insisted on seeing 
the body. His suspicions became confirmed on doing so, and he 
gave information to the police. An enquiry was made and 
the corpse sent into the sudder station, but in too decomposed 
a state to permit of a post mortem examination. 

The above facts are substantiated by the evidence of the 
witnesses and the confessions of the prisoners. It is also in 
evidence that Rajee produced from her house and delivered to 
the police mohurrer a bag of medicine, and also the remnant, 
as she said, of the stuff which had been administered to the 


42, 43. 

§ Puchoo, witness No. 20, page 
44 . 

Seetul, witness No. 21, page 45. 


deceased. The confessions of the prisoners are proved to have 
been voluntary by the attesting witnesses, and there is no reason 
to doubt that those cdkifessions are true. The two first prisoners 
called witnesses in defence, but they state nothing in their 
exculpation, S|toobul Doss cited no witnesses. 

The conduct of this prisoner seems unaccountable; from what 
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1 can gather from the evidence no disgrace whatever could 
attach to the pregnancy of his daughter-in-law, and the husband 
thought the same. From his evidence, however, it would appear 
that Suroop Pritihar Chowkeedar, witness No. 22, had been 
active in punishing these parties for having married the widow 
of a Sathgoap by prohibiting the services of the Barber, Dhobee, 
&c., and this may have induced Shoobul Doss to procure 
the foeticide which resulted in his daughter-in-law’s death. 
The Jury return a verdict of guilty in their several degrees 
against all the prisoners, and I convict Shoobul Doss, prisoner 
No. 7, of procuring abortion, Bajee No. 6, of administering 
medicine which caused the abortion and resulted in the death 
of Onee. Goya I convict of being an accomplice in the said 
crime. 

Considering the position in wdiich the prisoner Shoobul Doss 
stands to the deceased, the absence of all warrantable ground 
for his suspicion that any disgrace attached to the fact of his 
daughter’s pregnancy, his offence appears to me most reckless 
and wanton. There is no security that he will not pursue the 
same course with any other woman his son may marry, I 
would make a severe example of this man and imprison him 
for life. The prisoner Rajeo appears to be in the habit of 
administering medicine to women in a state of pregnancy, and, 
by her own confession, to have once before been guilty of a 
similar crime, and I would sentence her at least to fourteen years’ 
imprisonment. The prisoner Goya appears to have taken a 
subordinate part in the transaction, though undoubtedly an 
accomplice of Rajee, and I am of opinion that seven years’ 
imprisonment in her instance will be a sufficient warning to 
others. 

Bemarha hy the Nizamut Adawlut, —(Present: Messrs. J. H. 
Patton and G. Loch.) The prisoners have confessed before the 
Police and Magistrate; and we have no reason to suppose that 
these confessions were other than voluntarily made. From 
these confessions, which are consistent and credible, it is evident 
that the prisoner Shoobul Doss, No. 7, applied to the prisoner 
No. 6, to administer drugs to his daughter-in.law, the deceased 
Onee, in order to procure abortion, she then being about four 
months gone with child. The prisoner R^ee, No. G, consented, 
and in company with the prisoner Goya, No. 5, did administer 
some preparation which caused the rapid expulsion of the foetus 
and the death of Onee in consequence. The prisoner Goya, 
No. 6, appears to have taken no active part in the proceedings. 
She was present when Soobul asked, and Rajee consented to 
administer a drug. She accompanied Rajee to the jungle and 
saw her administer the drug to Onee, who eat it without 
hesitation, and she, with Rajee, assisted the deceased to Tol- 
bageecha where they left her in the house of Anund. The 
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prisoner Shoobul Doss has filed a petition of appeal, but it is 
merely a repetition of his statements made before the police 
when first examined, and of his defence when on trial before 
the Sessions Judge; and we find nothing therein to impugn 
the correctness of the finding arrived at by the Sessions Judge. 
We therefore reject it; and considering that the circumstances 
of the cases as regards Shoobul, No. 7, and Rajee, No. 6, the 
latter of whom appears from her confession to be in the liabit 
of administering drugs, call for the infliction of a severe punish¬ 
ment, we sentence the prisoner Shoobul Doss, No. 7, to imprison¬ 
ment with labor and irons, in banishment, for fourteen years, 
and Mussamut Bajce to imprisonment with labor suited to 
her sex, in banishment, for fourteen years, and Mussamut Goya 
to three years’ imprisonment, with labor suited to her sex, in 
the zillah jail. 


Peesent : 

H. V. BAYLEY, Esq., Officiating Judge. 


Hooghly, 

1858. 

July 15. 

Case of 
Dookhinet 
£amab. 


GOVERNMENT 
versus 

DUKHINEY KAMAR. 

CniMB Cha-EOED.— 1st count, dacoity on the night of 16th 
August, 1850, on the boat of Mohineemohun Roy near Teeluck- 
pore on the river Khurreah, thannah Kotwally, zillah Nuddea ; 
2ud count, dacoity on the night of the 4th October, 1850, in 
the house of Madhubchunder Gangolly of Sliadunparah, thannah 
p . Nuddea, zillah Nuddea; 3rd count, dacoity on the night of the 

Tic”ed”of *^da- 1853, in the Kliurreah river below mouzah Huriu- 

coity, under dangah, in the boat of Rarasuhye Chamar of thannah Hotra, 
Act XXIV. of zillah Nuddea ; 4th count, having belonged to a gang of dacoits. 
1843, and sen- Committing Officer.—Mr. T. E. Ravenshaw, Commissioner 
tenced to be suppression of dacoity, Hooghly. 

for lifef Tried before Mr. J. E. S. Lillie, Additional Sessions 

Remarks on of Hooghly, on the 16th June, 1858. 
the comments Para. 2.— Bernards hy the Additional Sessions Judge. —First 
of the ScBsions count. Two approver* witnesses implicate the prisoner in this 

daooity; and their evidence has 
nf ^ bcen rcoeived by the Nizamut 

complices and ^ ’ Adawlut in the following cases 

the necessity of in which other dacoitios were charged. 

clear evidence Madhub Ghoae andodhers, Nizamut Reports Vol. VI. Part 1, 
as to identity, qqq 

Se^ct above Kistoohunder Ghose, do. do. page 674. 
cited. Madhub Bagdee do. do. Part 2, page 359. 


Judge 
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Wit. No 4, Koobeor Gliose. 
„ „ 5, Soleem Sheikh. 


.Tadoo Ghoso, Nizamut Reports, Vol. VI. Part 2, page 715. 
Hurrish Ghose, do. do., page 304. 

Para. 3.—Second count. Another approver* witness impli- 

^ ^ cates the prisoner in tliis clacoity, 

• Wilnes. No. 3,Mamok Ghoso. No. 1 also im- 

jdicates him ; but he did not name him in his original eonfession. 
The evidence of these approvers has been received in the trial of 
Lokenath .Toogeo, who was sentenced by the Nizamut Adawlut 
on the 14th January last. 

Para. 4.—Third count. Approver-witnesses Nos. 2 and 3, im¬ 
plicate the prisoner in this dacoity ; and their evidence has been 
received in the ti-ial of Poorai Sheikh, who was sentenced by the 
Nizamut Adawlut on the 25th May last. 

Para. 5.—Fourth count. In addition to the above approver- 
witnesses tw'o othersf depose that they have been engaged in 

other dacoities with the prisoner. 
He has also been denounced by 
Shurriat Sheikh, an approver, 

who has escaped. 

Para. 6.—Before the Committing Officer, the prisoner stated 
in his defence, that he had a quarrel with approver-witness No. 4, 
concerning the price of a cart and bullocks. In this court, the 
prisoner denies that the mark of a wound which is visible on 
his head was caused by a blow from a confederate for concealing 
some plundered property, as averred by witness No. 3. The 
prisoner also asserts that the other approver-witnesses have been 
induced to accuse him by No. 4; but as that witness confessed 
after the others, and does not speak to the same dacoities as 
they do, the prisoner’s assertion is manifestly false. Witnes8e.s 
Nos. 6 to 9, depose that the prisoner is a bad character. 

Para. 7.—I fully concur in the following observations of the 
committing officer : “ The statements of the approver-witnesses 
have been most thoroughly tested and frequent convictions have 
been obtained on their evidence, there is no corroboration of the 
approver’s testimony, except as to the fact of the occurrence of 
the dacoities charged ; bub in the absence of any evidence for 
the prisoner’s defence, the repeated corroboration of the approv¬ 
er’s testimony to the whole facts of the cases and to the 
identity of other prisoners previously convicted, entitles it to 
full weight in the present instance.” 

Para. 8.—Phillips observes in his TreatiseJ on the law of evi¬ 
dence that: It is not necessary, that he (the accomplice) should 

+ o 1 j-.. oo be confirmed in every circum- 

^ ® stance which he details in evi¬ 

dence ; for there would be no occasion to use him at all as a wit¬ 
ness, if his narrative could be completely proved by other evidence 
frea from all suspicion. Nor need it appear from the confir¬ 
matory evidence, that he speaks truth with respect to all the 

VOL. VIII. 2 Q 


1858. 


July 15. 

Case of 
Dookuinex 
Xamab. 
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1858. 


July 15. 


Case of 
Dookhinet 
Kamab. 


prisoners, or with respect to the share which each had in the 
transaction. But if the jury are satisfied, that he speaks truth 
in those parts, in which they see unimpeachable evidence 
brought to confirm him, that is a ground for them to believe, 
that he also speaks truly with regard to the other prisoners, as 
to whom there may be no confirmation.” 

Para. 9.—By the more recent practice of the English courts, it 
is undoubtedly required that the confirmation should “ consist in 
some circumstance that affects the identity of the party accused 
but such confirmation is deemed necessary because the tempta¬ 
tion to commit perjury is so great where the witness by accusing 
another may escape himself. It is manifest, however, that the 
same reasoning does not apply to approvers in this country. 

Para. 10.—1 consider that the charge of having belonged to a 
gang of dacoits is satisfactorily proved ; and I would recommend 
that the prisoner be transported for life. 

Memarka hy ike Nizamut Adawlut. —(Present: Mr. H. V. 
Bayley.) I consider the Ist, 3rd and 4th counts proved 
against the prisoner. The 1st count is proved by the concurrent 
and consistent testimony of witnesses Nos. 1 and 2. They named 
the prisoner in this dacoity long before his arrest in 1857, i. e. on 
the 18th January, 1854 and I7th January, 1855, respectively, 
and their testimony then is consistent with their testimony 
now, and that of the one agrees with that of the other, as to 
the general facts and the identity of parties concerned, including 
this prisoner. 

The 3d count is proved in the same manner by the testimony 
of witnesses Nos. 2 and 3. 

The 4th count is proved by the testimony of witne.«ses Nos. 1, 
2, 3, 4 and 5. 1 observe that the evidence in the Commissioner’s 
office of No. 5, has not been sent to this Court. 

I convict the prisoner under Act XXIV. of 1843, and sentence 
him under the same Act to be transported for life. 

In regard to the remarks of the Sessions Judge in paragraphs 
7 and 8 of his letter of reference, the Court refer him to the 


last paragraph, (especially the last six lines of the ]»aragraph,) 
of page 03, Nizamut Adawlut Reports, January 1857, case of 


Jodoo Mundul Chasa. The pa 

• With reference to the remarks of 
tlie Officiating Additional Judge in 
the concluding pangraphs of his 
letter of reference, the Court observe 
tliat the question involved in them is 
not one of a point of law, admitting 
of a general ruling bj the Court;; but 
one of the amount of credibmty and 
consideration to b6 accorded to a 
certain description of evidence, i. e. 
that of accomplices. The solution 


igraph is cited in the margin* 
for ready reference. 

In respect to paragraph 9,the 
Court observe that tlie rule of 
English law as toidentity, there 
cited, is one to be most careful¬ 
ly observed. It nmst he remem¬ 
bered that although pardoned, 
approvers have not, in cases 
like the present in this coun¬ 
try, the temptation to commit 
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of that question must depend on the 
view wltich the presiding Judges 
may take of the various circum¬ 
stances of each particular case, as 
corroborative, and to what extent, 
and to a suiliciont extent or not, of 
tliat evidence; in other words, as 
the presiding judges have to consider 
the weiglit to be allowed to the 
various circumstances in each parti¬ 
cular case, in connection with tho 
credibility or consideration to be 
allowed to such evidence, no general 
ruling could be made, fixing abso¬ 
lutely the weight to be given to such 
evidence per se, in all cases alike. 


perjury to escape punishment 
by accusing others, they have 
other strong temptations pecu¬ 
liar to this country to commit 
that crime; revenge, means, 
of extortion, &u. 

It must also be remembered 
that perjury in this country 
is far more common and pre¬ 
valent than in England. The 
practical evils of it, in cases 
of the Deputy Commissioner’s 
office are to be found in tho 
Nizamut Adawlut Beports, 


cited below from page 259, of Vol. VII. 1857. 

“ In fact the Court desire that the Commissioner and his sub¬ 


ordinates will consider it a rule imposed by this Court that when¬ 
ever the approvers,whose names are referred to, in the cases noted 

in the margin,* as untrustworthy, 
* Khotfcer Kowra and others or otliers who have been declared 


Nizamut Adawlut Beports. gQ jjj other cases by the 

Vol. Part Pago Nizamut Adawlut are entered 

j)o 2 156 calendar as witnesses. 

Do. 2 164 the fact may be distinctly stated 

therein.” 
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2 Q 2 
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Hooglily. 

1858. 


July 2G. 

Case of 
31amdho» 
Kowba 
and others. 

The eridence 
of approvers 
when not cor¬ 
roborated by 
other indepen¬ 
dent testimo¬ 
ny, held to bo 
insufficient for 
the conviction 
of the prison¬ 
ers, who wore 
released. 


GOVERNMENT 


versus 


IIAMDHON KOWRA (No. 4,) MORES KOWRA (No. 
5,) BADUL KOWRA (No. 6,) GOPINATH KYBURT 
(No. 7,) NUI300 MAJIIEE BAGDI (No. 8,) and 

SEEBOO BAGDI (No. 9.) 

Cbime Chabged.— 1st count, dacoity on the night of the 
21st August, 18c57, in the house of Bungsheetlhui- Ghose of 
Nunduiibatee thannah Bydiobatee, zillah Hooghly; 2ud count, 
having belonged to a gang of dacoits. 

Committing Officer.—Mr. T. E. Ravenshaw, Commissioner 
for the suppression of dacoity at Hooghly. 

Tried before Mr. J. E. S. Lillie, Additional Sessions Judge 
of Hooghly, on the 8th June, 1858. 

Memarks by the Additional Sessions Judge. —Prisoner No. 6, 
pleaded guilty. It is proved*, that he freely and voluntarily 

confessed in detail, before the 
* Wit. No, 4, Gopaul Misser, dacoity commissioner, and 

” bJtl, ■ beforethoDeputy Magistrate un- 

(der the dacoity commissioner) 
stationed at Hooghly, to having been engaged in five dacoitics, 
including the one specified in the charge. The remaining prison¬ 
ers pleaded not guilty. 

First count. Two approver-witnessesf implicate all the pri¬ 
soners in this dacoity. Approv- 
t Wit. No. 1, Deenoo Kowra, er-witness No. 1, was appre- 
» »» 2, Ramchand Bagdi. hended,^ with some of the plun- 

X Nuthee No. 88, Page 2. ‘^e**®*^ property in his possession, 

on the night of the dacoity by 
Bungshee Chowkeedar and others; he confessed before the 
darogah§ and before the Deputy Magistrate|| of Serampore; 

and in both those confessions, 

§ Page 9. ajjj in his subsequent confession 

II Page. 19 and 20. I’?'”™ Deputy Ma. 

gistrate, he named all the prison¬ 


ers as his associates. 

All the prisoners are denounced in other dacoities by the 

, • , above approver-witnesses and 

No. 8, Betia Gopaul ^ another.^ • 

XLOwrtt* ys ^ j'j.'L • r> 

JJejence oj the 'prisoners. —Bc- 

fDre the committing officer, prisoner No. 4, stated that he had 
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a caste-dispute with approver-witness No. 1; and that he refused 
to give a place to approver-witness No. 2, when he carried off a • 
woman of the Kyburt caste. In this Court he mentions the 
same causes of enmity, and adds that he threatened approver- 
witness No. 1, with loss of caste for sheltering approver-witness 
No. 3, who had carried off a woman. He further affirms that 
he was on his beat at the time of the dacoity with which he is 
charged ; witnesses Nos. 6 to 10, depose favorably of the prison¬ 
er’s character. 

Before the committing officer, prisoner No. 5, stated that the 
aj'prover-witnesscs entertained enmity against him, because his 
fellow-villagers would not allow witness No. 3, to live with 
witness No. 1; in this Court he avers that witness No. 3, carried 
off his, prisoner’s vvil'o; and that witness No. 2, was incensed 
against him, because ho refused to pay money to have intercourse 
with the daughter of a Banya with whom that witness was 
cohabiting; witnesses Nos. 11 to 13, depose unfavorably of the 
prisoner’s character. 

Before the committing officer, prisoner No. 7, stated that he 
had dispute with witness No. 1, about cattle-trespass ; and that 
he had a dispute with witness No. 2, who was a chuprassee in 
an indigo-factory, and who reproved him because an indigo-held 
was not properly weeded. In this Court he avers that the cattle 
of witness No. 1, destroyed his, prisoner’s crops, and that they 
quarrelled in consequence; that he took advances for indigo 
plant from the factory of which witness No. 2, was a chuprassee 
but that he, prisoner, did not cultivate his land; that he remon¬ 
strated with that witness for an act of immorality ; and that 
his house is in Bherahheree, and not in Bazeemcle^ as was stated 
by witness No. 3; with reference to the last allegation, it would 
appear that the two villages are close together. Witnesses 
N os. 14 to 17, do not speak favorably of the prisoner’s character. 

Prisoner No. 8 stated before the committing officer that he 
refused to give dustooree to witness No. 1, when he was 
employed in a factory; and that having once neglected to work, 
he was abused and assaulted by witness No. 2. In this Court 
the prisoner adds that witness No. 2, came to his house with 
the daughter of a Banya, and that he reproved that witness for 
speaking to her. Witnesses Nos. 18 to 2l, depose unfavorably 
of the prisoner’s character. 

The defence of prisoner No. 9 is much to the same effect: 
according to his statements, he reproved the witnesses fur acts 
of immorality. Witnesses Nos. 22 to 24 depose unfavorably of 
the prisoner’s character. 

The evidence on the first count having been so satisfactorily 
confirmed, the affirmations of the approver-witnesses, that all 
the prisoners belonged to a gang of dacoits, may be credited; 
and I would recommend that they be transported for lile. 


1858. 

July 26. 

Case of 
Eamdhoit 
Kowba 
and others. 



1858. 

July 26. 

Case of 
Ramdhon 
Kowiia 
aud others. 
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JRemarfcs hy the Nizamut Adawlut. —(Present: Messrs. J. H. 

’ Patton aud G. Loch.) With the exception of the prisoner 
No. 6, all the other prisoners plead not guilty^ and assign 
reasons, which it must be admitted, are of no great weight, for 
their being charged with the crime by the approvers. In the 
first count, the prisoners are charged with the commission of a 
dacoity in Mouzah Nundunbatee on the night of 21st August, 
1857. The approver-witnesses Nos. 1 and 2, confessed to the 
Deputy Commissioners for the suppression of dacoity on Ist 
September, 1857, and 17th February, 1858, to having committed 
this dacoity and they mentioned the names of the prisoners as 
among their accomplices. They further stated that the prisoners 
had been engaged with them in the commission of a dacoity at 
Dharpoor, and witness No. 2, mentioned otlier dacoities which 
they liad mutually perpetrated. The record of the Nundunbatee 
dacoity is submitted to corroborate the evidence of the approver- 
witnesses. It shows that on the night of the robbery (August 
21st, 1857) one of the dacoits the approver Dunoo Kowur No. 1 
was seized by the villagers; that on the 22 ik 1, he made a con¬ 
fession to the darogah in which he implicated the witness No. 
2, and all the prisoners. No further corroboration than the 
confession of this approver taken before the darogah eight or 
ten days before his confession was made to the Deputy Com¬ 
missioner is given. In order to test the accuracy of the evidence 
given by the witnesses Nos. 1 and 2, reference was made to 
their confessions regarding the Dharpoor dacoity in which they 
deposed that they and the prisoi»er8 had been engaged. In the 
confession of witness No. 1, the name of one only of the 
prisoners, Nuboo Majhee prisoner No. 8, appears and in the 
confession of witness No. 2, mention is made of three prisoners 
Nos. 5, 6 and 8. 

The evidence of the witness No. 3, is adduced to prove the 
general count. He identifies the prisoners Nos. 5 aud 6, as 
being concerned with him in the llamchunderpore dacoity and 
Nos. 4 and 9, in the Dogachya dacoity. His confession before 
the Deputy Commissioner shows that he mentioned the names 
of Nos. 5 and 6, as having been engaged in the former, but, the 
names of neither of the two other prisoners are found in his 
account of the latter dacoity, unless Dhuna Hari of Gopalpoor 
and Eamdhun Kowra prisoner No. 4, of this trial be one and 
the same, a point which neither the committing officer nor the 
Sessions Judge have taken the trouble to determine. 

As the evidence of the approver-witnesses has not been 
corroborated by other independent evidence, the Court do not 
think that evidence Efficient of itself for the conviction of the 
prisoners. They, thel'isfore, direct, that the' prisoners, with the 
exception of Badul Kowra prisoner, No. 6, be released, and they 
convict the prisoner, Badul Kowra on his own confession and 
sentence him to be transported for life. 
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Peesent ; 

O. LOCH, Esq., Officiating Judge. 


GOVERNMENT and LUCHOO MOHTO 


versus 

THAKOOREE DOME (No. 1,) SHAYKOOA GOALLA 
(No. 2,) THEKOOREE SINGH (No. 3, apeella^nt) 
TOOPANEE DOME (No. 4,) ZALIiVl SINGH (No. 5 
APPELLANT) AHEAD SINGH (No. 6,) OHOONIA DOME 
(No. 7,) AND OOOHOOA DOME (No. 8.) 

Crime Charged, —1st count, dacoity in the house of the 
plaintiff, and plunder of property valued at Rupees 12-6 ; Nos. 
1, 3, 4 and 6, 2d count, knowingly possessing a part of the 
above mentioned stolen property. 

Ceime Established. — Dacoity in the house of the plaintiff, 
and plunder of property valued at Rupees 12-6.- 

Committing Officer.—Mr. W. Aiuslie, Magistrate of Bhaugul- 
pore. 

Tried before Mr, T, Sandys. Sessions Judge of Bhaugulpore, 
on the 12th May, 1858. 

Remarks hy the Sessions Judge. —A dacoity took place in 
prosecutor’s house, on 12th March last, which led to the prison¬ 
ers’ apprehension, as recognized by the prosecutor and witnesses* 

at the time of the occurrence, and 
on searching their houses some 
of the plundered property was 
duly recovered at prisoners Nos. 
1, 2, 3, 4 and 6, the prisoners 
set up no particular defence be¬ 
yond assigning frivolous and 
somewhat contradictory motives to the prosecution. The wit¬ 
nesses cited hy them speak to nothing in their favor, . 

The recognition of Pheykoon, prisoner No. 2, is defective. 
He was not, like the other prisoners, consistently named from 
the first. The property claimed, as foupd in his housed also 
only consists of some hhang. 1 hud the evidence against him 
weak and defective, and, giving him the benefit of such doubt, 
acquit him. 

All the other prisoners are convicted and sentenced as follows: 
Sentence by the lower court, each to seven years’ imprisonment 
with labor and irons in banishment to another zillah. 

Remarks hy the Nizamut Adawlut. —(Present: Mr. G. Loch.) 
The appellants and other prisoners in this case were recognized 
bytho prosecutor and the witnesses. The evidence of the prose¬ 
cutor and that of his brother-in-law, Gopaul, witness No. 1, 


Bhaugulpore. 

1858. 


* Luchoo Mohto, prosecutor 
Wit. No. 1, Gopuul Mohto, 

„ 2, Leeloo Mohto, 

„ 3, Bhooput Mohto, 

„ 4, Punch Couree, 

„ 5, Punchoo Mundul. 


July 30. 

Case of 
Thjekoobee 

SiNOH 
and others. 

Appeal re¬ 
jected, as the 
appellants had 
been identifi¬ 
ed by the pri¬ 
soners and one 
■witness at the 
time of the 
dacoitj’, and 
were unable to 
])rove their 
claim to cer- 
tain articles of 
alleged plun¬ 
dered proper¬ 
ty, nor to sub¬ 
stantiate their 
plea of enuii- 

As some 
cheek to col¬ 
lusion ou the 
part of the po¬ 
lice, it is advi¬ 
sable that of¬ 
ficers of police 
investigating 
cases of dacoi¬ 
ty should, be- 
foi’cproceeding 
to apprehend 
parties on the 
iufonnatiou of 
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1858. were taken before the apprehension of the prisoners, and in their 

—Tt-first stat(fments they mentioned the names of the accused parties, 

July 30. evidence of the other witnesses was taken subsequent to 

Case of apprehension of the prisoners. I therefore put little trust in 

their evidence as to recognition, the more especially as their 
and others, statements appear to be a mere tutored repetition of each other’s 
evidence. Property sworn to by the prosecutor and identified by 
tho prosecu- the witnesses was found in the premises of the prisoner, The- 
tor, Hseorttiin kory Singh. He claims it as his own, but has failed to bring 
from lum the jjjjy proof of his assertion. He, as well as Zalirn Singh, tho 
witneLes ^to appellant in this case, plead in their defence, on the trial 
the fact and in their petition of appeal, ill-will on the part of the prose- 
should exa- cutor’s master arising from cattle trespass, but have adduced 
mine them as no evidence to support the statement; and the witnesses called 
to their recog- |jy speak only to their being of good character. I do not 

robbers” and sufficient ground for interfering with the conviction of 

after record- these pri.Sf>ner8, as 1 consider the evidence of the prosecutor 
ing their an- and witness No. 1, to be credible; and the prisoners have 
ewers concise, failed to prove either their right to the property or the plea of 
]y, should dis- enmity. 1 therefore reject the appeal. 

with the pro' observable in most of the dacoity cases, which come from 

seeutor’a ^in- Bhagulpore, that the witnesses to the fact are seldom, 1 may 
formation to say never, examined by the police officer, making the investiga- 
theMagistrate tion, till after the prisoners, whetlier named by the prosecutor 
without delay, qj. an-eated on suspicion, have been apprehended and examined, 
and then they invariably identify the whole of them. Such 
evidence is of course open to the greatest suspicion, for, whether 
it be so or not, it always bears the appearance of having been 
prepared by the police, and a conviction can seldom safely bo 
made on such evidence, unless it be corroborated by other 
credible evidence. Were the police officer, making the enquiry, 
after ascertaining from the prosecutors the names of tho dacoits 
he identified and the names of the witnesses to the fact, to send 
for the latter and ask each of them separately before proceeding 
to apprehend the parties accused by the prosecutor whether he 


bad recognized any of the robbers, and wore to despatch their 
statements at once to tlie Magistrate along with the prosecutor’s 
information, there would bo some little, though it is admitted an 
imperfect, check on £he proceedings of the police, and tliere 
would be less room for collusion than there is at present. The 
evidence need not be taken in detail. After taking down tlui 
information of the prosecutor and before proceeding to take 
stops for the apprehension of the parties charged by him, a 
darogah could ajways find a few minutes to question the eye¬ 
witnesses as to the faclfj of recognition ; for, having ascertained 
the names of the witnesses from the prosecutor, he might 
without losing time send for them if not in attendance while 
taking down the deposition of the prosecutor, and the only 
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tjuestions he would tlien be required to put, would be, “ Were* 
you present and whom did you recognize ?” and the answers 
might he as briefly recorded, Yes ! 1 saw A. B. C. or D. Any 
further information required from them might be subsequently 
recorded. By adopting some such method as now proposed 
there would be some cdieck to the wholesale system of recogni¬ 
tion, which renders the evidence unworthy of credit, as in the 
present case, and in the case of Laloo Munder versus Dowlut 
Mangee and others charged with dacoity, attended with murder 
&c. recently disposed of by this Court. In this latter case, the 
})rosecutor mentioned tiie names of three of the piisoners under 
trial, Nos. 15, 16 and 17, to the darogah on giving his informa¬ 
tion on 2Uth Aj)!'!! last. On 23d idem, the prosecutor gave a 
further deposition that peojde of the Bhooean caste and Karoo 
Bnrkeah ami Mohes Purkeah had committed the dacoity. 
'I’lie darogah then hunted the country in all directions, searched 
houses and ultimately on 24th and 26th, apprehended four 
others, not named by the prosecutor. On the 26th subsequent 
to the apprehension of the prisoners, the darogah took down 
the stat/cments of the witnesses to the fact, and, with one accord, 
they declared that they identified the whole of the prisoners at 
the time of the dacoity, though till the time tlieir statements 
were recorded, (and some of them had been in company with 
tlm darogah three or four days,) they ha<l not mentioned the 
name of one of the parties wlm were subsequently apprehended. 
Before the Magistrate and the Sessions Judge the prosecutor 
and witnesses swore that they had recognized all the prisoners 
while committing the dacoity. 41'l»e Sessions Judge consitlering 
tlm evidence unworthy of credit, as regarded the four prisoners 
la.st apprehended, released them ; and this Court, observing tliat 
tlie whole evidence was shewn to be untrustwoithy and that 
there was no other evidence of any kind, except the oral testi¬ 
mony of the prosecutor and witnesses, which had been declared 
unworthy of credit, as to four of the prisoners, upon whicli to 
convict the remaining three prisoners, directed their release. 
The evidence in this case was evidently pre])ared by tlie j)olice 
to ensure the conviction of the parties apprehended and failed in 
its object because it was overdone. 

A copy of these remarks to be sent to "the Superintendent of 
Police of the Bhaugulpore division for his consideration. 


1858. 

July 30. 

Case of 
Thekoobbe 
.SINOH 
and others. 


VOL. Vlll. 


2 R 
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PbeSENT : 

J. H. PATTON, Esq., Judge and 0. LOCH, Esq, 
Oj^ciating Judge. 


GOVERNMENT and LA TOO MEAH 13 UR 1100 YAH 


Sylliet. 


versus 


jggg NUKEE MEAH alias GUllEEBSHAW FUQUEER. 

_- CniME Charged. —Wilful murder of Nun um BoeUee. 

July 30. Committing Officer.—Lieutenant R. Stewart, Officiating Su- 
Case of periutendant of Cacliar. 

Nxjkkeb Tried before Mr. E, S. Pearson, Officiating Sessions Judge of 
Me AH alias Sylhet on the Kith June, 1858. 

(^BEEESHA Remarks by the Officiating Sessions Judge. — The facts of the 
UQUEEE. evidence are as follows : deceased, an aged woman, was 

A witness of seated one morning early, when all tliemen were out jdoughing, 
immature age in the verandah of her liouse. Prisoner came up to her and asked 
who, in iho for a rupee, she said she could not give it him as lier son had 
Coiiir°” then asked for rice and she said there was none 

not^to’ bT'ad- Hpon this, he threw a chudder, which was lying close 

mitted to give % round her neck, twisted it into the consistency of a cord, and 
evidence on dragged her inside the house; then, keeping his foot on the 
oaihorBolemn ends of the cloth, he broke open her ciiest, al»»tractrd a lotah, 
ad contain rupees, &c., opened the door and made off across 

mUiod to^ive country to a neighbouring village, where he was captured 
evidence on having been chased and followed up by jirosecutor and others, 
simploaffirma- who saw him leave tlie liouse and leap over the palings, 
tion; and such Deceased wuis found inside the house strangled with the cord 
affirmation her neck and the chest broken open. 

corded on the evidence is both direct and circumstantial. 

written depo- The direct evidence is that of witnesses Nos. 1, 2 and 3,* 

Bitioii of such „ „ , . , , eve-w'itnesses to the murder, 

witness. Tbo No. 1, J^oo Meab, of these, the evidence of wit- 

eviclenoe of a »» 2, Mussamut Savoo Doomnee, twt , , , . , 

witnessreiected » Mussumut Ander Doomnee. I*®SS No. 1 was taken without 

by the Court, . ^ ^cil- 

because there Jer age, six or seven years old apparently, and not comprehending 
was no proof the nature of an oalfii. He, notwithstanding this, gave his 
th t^^\ evidence clearly and consistently and shewed such signs of 
bera examined satisfied me that hc was capable of rvceiving 

either by thoJ*^®^ impressions of the facts regarding which he was examined. 
Magistrate or Before me and the police, he stated, that he saw prisoner throw 
.riidpp on sini. the cloth round deceased’s neck, drag her into the liouse, and 
pleaflh-matioB. the door. Intermediately, before the Magistrate, he added, 
that he went round to tWe window looked in, and saw prisoner 
conMimmating the deed and rilling the chest. This discrepancy 
was ascribed by the Magistrate to the fact of his having heard 
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the latter part of his story talked of after the occurrence and thus 
Imving at length come to believe that he really witnessed the 
whole, and indeed, when questioned by me as to the discrepancy, 
ho said, that the latter part of his story, before the Magistrate 
was, what he had lieard, not seen, and that his relation before 
me was the real truth. 

There is a discrepancy somewhat similar in the evidence of 
witness No. 2 before me, and that before the Magistrate and the 
police, llefore me she said that on looking through the window 
of the house, she saw prisoner riflitig the chest; before the 
Magistrate and police she added that she likewise saw him with 
his foot on the ends of the cloth round deceased’s neck who was 
lying under him. Her own ex))lanation of the discrepancy is 
such as I have generally met with amongst female witnesses, 
viz. that she was frightened wlien first giving her evidence 
b(!fore me, but that she really did see all that she related before 
the Magistrate. This may or may not be true, but from a 
discrepancy between a point in her evidence, and that of prose¬ 
cutor, I am somewhat doubtful as to ber credibility, viz. this, 
she states that having witnessed the consumuiatiou of the 
murder, she went and called Latoo Meah, prosecutor; that he 
came out at her third call, and then she told him what she had 
seen ; but prosecutor on the contrary states, that he ran out 
hearing Jadoo, the boy No. 1, crying out, “ Nukkee has murdered 
grand-inotber,” and that from the time that he left his own 
house to the time that he went into deceased’s house and found 
her dead, he saw no one but the prisoner running away, and in 
this statement he is supported by the evidence of witness No, 4, 
who was with him. He also states, that ho first came to know 
of witness No. 2, having been an eye-witness of the deed c^ter 
his return from capturing prisoner when they were all sitting 
round, ajid talking about it. As, however, her evidence is sup¬ 
ported as to the fact of prisoner having gone into the house by 
that of Nos. 1 and 3, and as to the fact of his having been seen 
leaving it, by that of prosecutor, and Nos. 3 and 4, it may 
doubtless be true. 

’J'he evidence of witness No. 3, agrees with her deposition.? 
before the Magistrate and statement in the mofussil. It is, 
however, open to a degree of suspicion fr^lm the circumstance of 
its not having been known to any one except lier Merasdar, 
Golam Dlmr, that she had witnessed the murder till the 2nd day 
after the occurrence, when the said Golam Dhur mentioned to 
the darogah, that she had told him. She was walking past the 
verandah when prisoner threw the cloth round deceased’s neck. 
She saw him go into the house, and waited, going along the 
edge of the tank, as she says, till he came out again, when she 
turned and saw him making off. If this be true, it is somewhat 

^ E 2 


1858. 

July 30. 

Case of 
Nukkbe 
Meah alias 

GrRESBSHA 

f'UQITBEB, 
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1858. strange that neither prosecutor nor witness No. 4, who wa* 
with him, saw her. 

Ju y 30. Qjj whole I am not fully convinced of the truth of the 
Case of evidence of either of these femnle witnesses, of the truth of the 
M^^aUas ^ doubt. Eut the circumstantial evidence 

Gueebbsha (pr osecutor and witness Nos. 4 and 7,) is, in my opinion, of far 
FrQrjsEE. greater importance, and upon it, a violent presumption amount¬ 
ing to proof arises that prisoner committed the murder. 

Prosecutor and witness No. 1, ran out, hearing the boy cry, 
they saw the prisoner actually leaving the premises of deceased's 
house and running a\va 3 \ They went into the house immediately 
and found deceased lying dead, strangled, no one else was by, 
they chased and followed up the prisoner to a neighbouring 
village and there cauglit him j witness No. 7, also saw tlie prison¬ 
er walking quickly away from the deceased’s house. There is 
some confusion and doubt as to whether he had or had not the 
lota and haslee, said to have been taken from deceased’s house 
on him, when prosecutor and the rest came up with him. If he 
had, and their statement be true, that Delye Meah the man into 
whose house he ran, snatched the bag, containing them, away, 
and beat ott‘ prosecutor and bis friends, this person ought to 
have been committed as an accessary after the fact, but tlie 
Magistrate appears to have doubted that part of the story, and 
it is not, 1 think, material to the issue of the case. 

The prisoner pleaded not guilty^ and, in his defence, urged ill- 
will on the part of prosecutor on account of a false ciiarge of 
theft brought against him some years bel'ore by prosecutor, and 
a similar I'alse charge brought against him by witness No. 4, 
three mouths previous, but he called no witnesses, and in his 
mofussil Eoujdaree answers he admitted having been in jail 
some years ago lor cattle-stealing, in fact almost all the witnesses 
in this case styled him “ Nukkee budmask." 

The inquest was held in a most careful and satisfactory 
manner by Dr. Shircore, the As-sistant Magistrate, who made a 
professional examination of the body on the spot, from which it 
was proved that deceased had died from strangulation. 

The law olKcer gave a futwa of ghalib" rendering 

prisoner liable to kisas at discretion of the Court. 

In this finding 1 cohcur, and, considering the cliarge of wilful 
murder established against the prisoner upon violent presump¬ 
tion, recommend capital punishment. 

JRemarke by the liizamut Ad-awlut, —(Present: Messrs. J. H. 
Patton and (I. Loch.) 'J'he circumstances of the case as 
gathered from the evidence are these. The deceased Nurrum 
Beebee, a woman of about eighty years of age, was seated in the 
verandah of her house, the 15lh Bysack 1265, B. S., the male 
portion of the family, with the exception of a bby, about seven or 
eight years old, having gone out to plough, when the prisoner, 
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SheikhNukkee urcebshawFuqueer,entered and asked alma. 

This was refused by the deceased oi\ the ground that her son 
was absent and she could not give the money asked for. The 
prisoner then asked for rice. This was also ret'uscjd for the same 
rea'-on, the prisoner on this twisted a chudder which was lying 
in the verandah round the deceased’s neck, di agged her off’ the 
stool on which she was sitting into the house, shut the door 
and having strangled the deceased, he broke open a chest, 
which contained the family property, and taking from thence a 
lotah, containing money and the hasly, belonging to the deceased, 
made his escape. The alarm had, however, been given by the boy 
Jadoo witness No. 1, and as the prisoner was leaving the house, 
the prosecutor and others entered the premises, and saw him break 
through the surrounding tattee and take an eastward course. 
After a momentary delay to ascertain wliat had occurred, prose¬ 
cutor and others went in pursuit, and observed him making for 
Monza Gunny, where they followed him and captured him as 
he entered the premises of Delaimcah, 

The witnesses to the fact are Jadoo, the child who saw the 
prisoner twist the cloth round his grandmother’s neck and drag 
her into the house, when he rushed off" to call his uncles. Mussu- 
mut Saroo Doomnee, who came for wages due ; but observing 
the front door shut, went to the south-end of tlie house, where 
there is a back door through a cooking shed and looking in for 
the deceased, saw the prisoner rilling the chest and the deceased 
lying apparently dead with a cloth twisted round her neck, and 
the prisoner’s foot on the two ends of the cloth, Mus.sumut 
Adur Doomnee was passing by in front of the house, when she 
saw the prisoner, after twisting the cloth round the deceased’s 
neck, drag her inside the house and shut the door, The witness 
frightened at what she saw, went away home, and Jadoo ran 
past her, crying out for assistance. Alarmed by his cries, tlic 
prosecutor, a son of the deceased, but living in an adjoining 
hari, and Mohamed Ally, witness No. 4, who was with the 
prosecutor ran to the deceased’s house and saw the prisoner 
make his escape and found the deceased lying dead on the floor 
of the house with the cloth twisted round her throat. 

'J he Sessions Judge convicts the prisoner on violent presump¬ 
tion and recommends a capital sentence. He considers the 
evidence of the boy, Jadoo, worthy of full credit, notwithstand¬ 
ing the additions he made to his previous statements to the 
police when examined by the Magistrate; but the knowledge 
of which, on the trial before the Sessions Judge, he admitted to 
be derived from hearsay. The Sessions Judge rather discredits 
the evidence of the other two eye-witnesses for the following 
reasons; Saroo Doomnee, witness No. 2, says that when she left 
the deceased’s house she saw the prosecutor and told him what 
had’occurred ; but the prosecutor in his evidence says he was 
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alanned by the cries of Jadoo and ran to the liouse. And Adur 
Doomnee, witness No. 3, did not give her evidence till produced 
by her Merasdar the second or third day after the murder. 

The Court have carefully perused the record and are obliged, 
through an apparent irregularity of the Magistrate and Sessions 
Judge, to reject the evidence of the boy, Jadoo, in toto. Ho is 
of tender years and incapable of understanding the nature of 
an oath and has, in consequence, been examined without oath. 
Act 11. 1855, Section 15, prescribes that a witness of immature 
age, such as this child, shall be admitted to give evidence on a 
simple affirmation, declaring that he will speak the truth, the 
whole truth and nothing but the truth ; but the record docs 
])ot slievv that this affirmation was taken from the witness before 
his examination by the Magistrate and Sessions Judge, and 
consequently his evidence is worthless and lost to the case. If 
the affirmation were taken, it should be distinctly noted in the 
record, so as to leave no doubt that the evidence had been pro¬ 
perly taken. It would have been necessary to have returned 
the record to the local authorities in order that the evidence of 
Jadoo might be taken as required by law, liad not the Court 
considered the evidence of the other eye-witnesses corroborated 
by the circumstantial evidence, sufficient for the conviction of 
the prisoner. The Court see no reason to question the credibility 
of these witnesses and as the medical testimony shews that the 
deceased’s death was caused by strangulation and as the prisoner 
was seen by witness No. 3, to drag the deceased into tlie house 
after having twisted the cloth round her throat, and by witness 
No. 2, with his foot on the two ends of the cloth, wliich was 
twisted round her neck, while he rilled the chest, and the 
deceased was found lying dead on the spot, where the prisoner 
was last seen with her, and the prisoner admits having left 
Phoolbaree, the residence of the deceased, that morning and is 
unable to shew any sufficient cause for a false chaige being 
brougiit against him, there remains no doubt in our minds as to 
the guilt of the ]irl8oner, whom we convict of the wilful murder 
of Mussumut Nurrura Beebee, and as there are no mitigating 
circumstances in the case, we sentence him to sulTcr death. 
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Present : 

J. II. PATTON, Esq., Judge, and G. LOCH, Esq., 
Officiating Judge. 


LALOO MUNDUU 

versus 

DOULUT MANJEE (No. 15,) MEELOO PSWAOT (No. 
16,) and PUNCIIOO hoy (No. 17.) 

Crime Charged. —Dacoity attended with murder of Sonoo 
Hulwaha and theft of property valued at Rupees 49-13. 

Committing Officer.—Mr. E. B. Drummond, Joint Magistrate 
of Bhaugulpore. 

Tried before Mr. Sandys, Sessions Judge of Bhaugulpore, 
on the 18th June, 1858. 

Iiema7'hs hy the Sessions Judge. —Dacoits attacked prose¬ 
cutor’s dwelling, on the night of the 18th Ai)ril last, and 
plundered it of what it contained consisting of grain and 
household articles. The dacoits slightly beat the prosecutor. 
He escaped and brought up the villagers. The deceased, 

prosecutor’s laborer running 
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Wit. No. 1, Gangoo Chowkccdar, 
„ 2, Rudhay Khcrhurue. 

„ 3, Mcerun Musliin, 

„ 4, Bhuggoo Munder, 

„ 5, Jliooproo Chamar, 

„ t>, Jhubbun Eocmhar, 
„ 7, Bhyro Singh, 

„ 8, Bhiiikoo Munder. 


9} 
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33 

33 

33 

33 


Wit. No. 9, DwarkanathChatterjea, 
Sub-Assistant Surgeon. 


up in a different direction, 
was struck down and killed 
on the spot, by some one of 
the party of dacoits stationed 
outside the prosecutor’s dwil- 
ling and amongst whom were 
the prisoners. The post nioriem 
shew'od the deceased to have 
received mortal blows on the 


head. 

Prosecutor and the eight above witnesses t'lien stood aloof 
watching the dacoits until they departed, during which they 
depose both before the police, the Magistrate, and this Court 
that they recognized all seven prisoners amongst the dacoits. 

Trifling articles of plundered property such as brass vessels, 

cloths and grain are said to 
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declare 1 alto¬ 
gether un¬ 
worthy of cre¬ 
dit and they 
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iiidepciulent 
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to be iiisutli- 
cient to con¬ 
vict. other pri¬ 
soners impli¬ 
cated in tile 
same charge. 


Wit. No. 1, Gangoo Chowkeedar, 

2, Kadhay Kberhuree, 

3, Meei-un Mushin, 

4, Bhuggoo Munder, 

5, Jhooproo Chamar, 

„ 8, Bhinkoo Munder, 

„ 10, Panohoowree Singh, 

„ 11, Khemam Bawaot, 

„ 12, Mohee Bawaot. 


33 

33 

33 

33 

33 

33 

33 
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33 

33 

33 
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have been*recovered and iden¬ 
tified during the search of each 
of the prisoner’s houses. 

The prisoners, except plead¬ 
ing not guiltyy have not set up 
any particular defence, except 
claiming the recovered proper- 
their 


ty as their own, to which 
effect they cite numerous witnesses who, however, know nothing 
in their favor beyond that of previous good character. 
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The weight of proof, in such a case, necessarily rests on the 
recognition of the daeoits at the time of the occurrence, for, the 
recovery of the plundered property is of too trivial a kind to 
place sole reliance on, more especially in a case like the present 
one, in which there is much reason to suspect the police of grave 
laxity. There is enough of hard swearing thrice repeated by 
tlie eight eye-witnesses as to their recognition of all seven 
prisoners, but tested by the record itself, it grievously fails. 

TVT 0-1 T» 1 . From the manner in which 

Wit. Jno. 31, Qopeenath Darosah. ., . .. .. 

^ ® the investigation was com¬ 

menced and carried through by the police darogah, there is too 
much reason to discredit it, as having been forced against Qoolal 
Sunker, Poorun and Jhooproo prisoners Nos. 18 to 21, from no 
otljor motives apparently than the reckle.ss one of completing 
a case for the glory of the police, and to which, native com- 
])lainants arc ever ready to lend themselves. Doubtless under 
the circumstances, the witnesses enjoyed a lengthened oppor¬ 
tunity for recognition which, otlierwise corroborated, would have 
been entitled to much weight, but I find that not one of the 
prisoners Nos 18 to 21, was originally mentioned or pursued. 
They were not named in the prosecutor’s original deposition of 
20th April, No. 10, nor his supplementary one of 23rd following 
No. 17, and when questioned about it by this Court, he remained 
silent and would give no explanation. Yet the darogah says, tliey 
were apprehended on prosecutor’s pointing out and no one else, 
although witnesses Nos. 1, 3, 4 and 6, of the eye-witnesses 
accompanied hini throughout the whole of his enquiries. When 
further questioned, he acknowledged that prisoners Nos. 18 to 21 
were not originally named by any one, consequently they were 
not at once apprehended. To all this must be added the singular 
fact, that the darogah never took the depositions of a single one 
of these eight eye-witnesses. Four of whom were thus his com¬ 
panions during his enquiries, until after all the prisoners had 
been apprehended viz. on 26th April, vide No. 43, as also acknow¬ 
ledged both by himself and these eight witnesses. Of coui se the 
recognition became easy enough after the apprehensions though 
as to what led to such apprehensions we are left in the dark. The 
darogah’s own reports are the best confirmation of these untrust- 
worthy proceedings. 


22nd Apiol, Ko. 12, 


I refer to those dated and numbered as 
within. It was in the last of these, he, 
for the first time, mentioned generally 
the witnesses as being in attendance. 
It is self-apparent from these reports 
themselves that the darogah was at his 
wit’s ends in apprehending prisoners Nos. 18 to 21, after 
having first seisied many others (released). Prisoners Nos. 18 to 
21’8, names appear for the first time in the two last reports. It 
is thus impossible to believe eitiier prosecutor, or witnesses as 


23rd ditto 
24th ditto 
26th ditto 


» 
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to their recognition of these prisoners, for whether either in the* 
naming or the pointing out of them by so many who thus, in 
the darogah’s company, ought to have been able to recognize 
them at once, had there been any thing truthful in such recog¬ 
nition, not a single one originally took place, at the same time 
that there is no getting over the difficulty of the contradictions 
between the darogah and the prosecutor himself, the latter 
according to the former being the originator of the whole; 
whereas neither by the record or his own tongue was prosecutor 
anything of the kind. Prosecutor told this Court he did not 
name prisoners Nos. 18 to 21, until four days afterwards, 
because he had forgotten, and was not in his senses, but wit¬ 
nesses Nos. 1, 3 and 6, were in company, and if true, would 
doubtless have refreshed his memory. It is impossible to convict 
prisoners Nos. 18 to 21, on such worthless proceedings and 
giving them the benefit of the doubts they necessarily give rise 
to, I acquit them. 

The case, however, is altogether opposite in respect of Dowlut 
Meeloo, and Punchoo prisoners Nos. 16 to 17. The very same 
documents are adverse to their innocence. They wore from the 
first named by prosecutor, vide No. 10, the two first were at 
once apprehended vide 1st report, No. 12, which also mentioned 
being in pursuit of Punchoo apprehended the next day vide 
report No. 15, I therefore do not find tho same reasons for 
rejecting the testimony of the prosecution as against them, 
and under the weakness of the defences I convict Dowlut, Meeloo 
and Punchoo of the dacoity and plunder attended with the 
murder of Sonoo Hulwaha and would sentence them to transport¬ 
ation beyond sea for life. 

Remarks hy the Nizamut Adawlut. —(Present: Messrs. J. If. 
Patton and (>. Loch.) The prosecutor states that a gang of 
about twenty-five dacoits attacked his house on the night of the 
I8th of April last, and plundered it of grain and household articles, 
wounding him slightly with blows from a club, and killing Sona 
Hulwaha, his laborer, who chanced to come across them on 
their exit from the premises. Seven persons were apprehended 
on suspicion of being concerned in the dacoity, the three prison¬ 
ers and four others, named severally Goolal Bai, Sunkin Rai, 
Poorun Rai, and Jhooproo Manjee. All were arrested on their 
alleged recognition by the prosecutors and neighbours on the 
night of the dacoity, and the finding in their houses, of articles 
of household furniture in common use among people of their 
class, said to be part of the stolen property, and all committed to 
take their trial in the Sessions Court upon that evidence. Tho 
Sessions Judge has given a somewhat elaborate judgment to 
show why that evidence in his opinion does not criminate the 
four persons above named and we think he is quite right in the 
view he has taken of the guilt of the prisoners as deducible 
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1858. from that testimony and in ordering their release; but as seven 
' persons are alleged to have been identified at the time of the 
July 31. dacoity by the same witnesses, and property of precisely the 

Case of same character was found in the houses of all, its identity with 

Dotrxrx stolen articles not being satisfactorily established, it is difii- 

and^hew imagine how the Sessions Judge considers the proof good 

against three and bad against four of the parties accused. He 
has certainly assigned causes for entertaining this difference of 
opinion, but these causes appear to us insufficient for a convic¬ 
tion, for as the Sessions Judge has released the four named 
prisoners because he considered the evidence for the prosecution 
quite unworthy of credit, therefore the other prisoners cannot 
we think be convicted on the same evidence uncorroborated by 
any independent and credible testimony. Evidence to recognition 
in cases of dacoity must always be received with the greatest 
caution, but where that evidence has broken down as regards 
some of the persons charged with the crime and has been found, 
as in the present case, to be utterly untrustworthy, it cannot be 
made use of to convict other prisoners implicated in the same 
charge. It is clear to us that this case, in which a conviction 
might possibly have been obtained, had the prosecutor adhered 
to his first story, has been spoiled by his collusion with the 
police, and among other internal evidence of this fact apparent 
on the record is this, that none of the persons released by the 
Sessions Judge were named by the witnesses until after their 
apprehension. Seeing therefore no corroboration of the only 
evidence recorded against the prisoners, viz. their recognition at 
the time of the occurrence and deeming that proof in itself in¬ 
sufficient for their conviction, we acquit the prisoners and direct 
their immediate release. 
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GOVERNMENT and othbbs 
versus 

MON JAN (No. 1,) GOPEE (No. 2,) SHUCHARAN (No. 

3,) AND SOBNATH (No. 4.) 

Crime Chaboed. —Wilful murder of Gundhoo, the prosecutor, 
theft and plundering cattle and severely wounding the prosecu¬ 
tors and being an accomplice in the above crime. 

Committing Officer.—Moulvy Waheedoodin Principal Sudder 
Ameen with the powers of Magistrate, Shahabad. 

Tried before Mr. William Bell, Sessions Judge of Shahabad, 
on the Ist July, 1858. Prisoners re- 

Remarks hy the Sessions Judge .—The occurrence, took leased as the 
place on the 26th of Junef 1857, and information was evidence of the 
given at the Ekwarry thannah the following morning, and g^,^°^|t^es8es 
all the wounded men were sent into the Sudder station considered 
and made over to the assistant surgeon’s charge, under unworthy of 
whicli Gunnoo died on the 14th of July and all the rest credit, 
recovered. None of those suspected were arrested until January 
16th and 17th. When Gopee No. 2, Monjan No. 1, Shucharan 
No. 3, and on the 13th of February, when Sobnath No. 4, 
was taken, the case was made over ou the 7th of April last, but 
in consequence of the disturbed state of the district, it was 
impossible to get the witnesses until the 24th of June, when 
and on the 28th, the prisoners were brought to trial. It appears 
from the statement of the prosecutors and of the witnesses Nos. 

1 to 5, that on the night of the occurrence an attack was made 
on the out-houses of the prosecutors and their buffaloes to the 
value of 150 Rs. plundered. That the prosecutors came to the 
rescue, but were driven back by the assailants and the four men 

noted in the margin* wounded 
as described. Rad he prosecu¬ 
tor nam^d none of the prison¬ 
ers before the darogah and 
only spoke of Nos. 2, 3 and 4, 
of the prisoners before the 
Magistrate, but recognized all 
befoi« my Court, which may be 
accounted for by his wound 
and agitation on the morning of the occurronco and eleven months 
having elapsed since he deposed before the Magistrate, during 
which time the matter has been freely discussed and he has 
2 B 2 


• Badhe Aheer—wound I inch deep 
in thigh. 

Hulloo Goala—wounds on elbows 1 
inch deep. 

Modun,—wound 1 inch deep on 
throat. 

Bheenak,—2 wounds, one in belly 
and the other ou finger, description 
not given. 
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learnt to consider No. 1, as a principal. Meelun was equally 
‘ silent as to tlie names before the darogah, but implicates all 
before the Magistrate an derecognizes all before the Court. 

The other two prosecutors swear to all four of the prisoners 
on every occasion. Witnesses Nos. 1, 2, 3, 4 and 5 swear to all 
the prisoners most clearly before the Court and Nos. 2, 3 and 5, 
have done so on all occasions. In the evidence of No. 1, taken 
before the darogah the name of Monjan, prisoner No. l,and the 
evidence of No. 4 before the Magistrate, the name of Copee 
No. 2, does not occur, but they both swear before me that they 
did name them. 

Witness No. 8 swears that on the night of the occurrence, ho 
met tlift man who is said to have inflicted the wound of which 
Gunnoo died, with prisoner No. 2, and he got a short answer 
and was ordered about his business when he asked who they were, 

Tliis constitutes the case for the prosecution. The prisoners 
all plead “ not guilty'^ Prisoner No. 1, Monjun says he had 
nothing to do with the business, that there is an old quarrel, 
that the prosecutor Radho drove his buffaloes away and there 
was a row. He calls three witnesses, the first of whom knows 
there was a dacoity, but knows nothing more, aud the others 
know nothing. 

Prisoner No. 2, Gopee pleads an alibi, says he was at Nasree- 
gnnge one coss off' at the time. His two witnesses merely prove 
that be told them he was at Nasreegunge. 

Prisoner No. 3, Slmcharan says he was at his own house 
and his mother died on that night. His first witness declares 
he can’t remember the date, but one day in that month his 
mother died and his second witness says he knows that one day 
he burnt his mother’s corpse, but he does not know when. 

PrisonerNo.4,Sobnath,says he was at a wedding on that night. 
Hi.s first witness speaks to character, his second .as to his going 
Ids rounds, and his third deposes he was at a wedding at Koonj 
Beharry’s, but he does not remember the date or month. 

The Law Officer convicts Nos. 1 and 2, and acquits Nos. 3 and 
4, on the grounds of their defence. I am not disposed to agree 
with the Law Officer in his acquittal, the same evidence on which 
he convicts prisoners Nos. 1 and 2, bears equally hard on the 
other two prisoners, and if the evidence is good on one point it 
must be received on all. The defences set up, appear to me quite 
untenable. 

Shucharan No. 3, declares his mother died that night and 
two witnesses depose to his mother’s death some time there¬ 
abouts, but they cannot say when, and this, which might 
have possibly occurred some days before the attack on the 
prosecutor’s house, is opposed to the oaths pf nine men, which 
is held quite sufficient by the Law Officer to convict the other 
two prisoners. 
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Sobnath No. 4, merely says he was at a wedding on that' 
night and one witness alone states he met him there, it would 
have been easy enough to call some of the family and prove the 
day of the wedding, if the prisoner wished to do so. I set no 
store by such an excuse and cannot agree with the Law Officer 
in believing his defence, backed by one witness who does not 
pretend to know when the wedding took place, in preference to 
the clear depositions of the four prosecutors and five good 
witnesses. I would therefore convict of theft, and plundering 
cattle and severely wounding the prosecutors, and recommend a 
sentence of ten years’ imprisonment with labor in irons. 

The Court will observe from my vernacular proceeding of the 
28fch to the committing officer, that I am quite aware of the 
irregularities of the calendar. I should have returned the case 
to have had a fresh committal made, but in the present state of 
this district with the rebels plundering the villages all around 
to within four miles of the Sudder station, I did not like to detain 
the prosecutors and witnesses from their homes one hour longer 
than absolutely necessary. 

Remarks hy the Nizamut AMiolut. —(Present: Messrs. J.H. 
Patton and Gl. Loch.) It is unnecessary, the Court observe, 
to point out the numerous discrepancies in the evidence as given 
before the Magistrate and the Sessions Judge; but it maybe 
remarked generally, that contrary to what is usual, the memory 
of the witnesses as to what was done by each of the robbers, 
has become more clear and precise, the longer the period which 
has intervened since the occurrence ; rendering it apparent to 
the Court that the evidence now given by the witnesses docs 
not consist of what each saw and knew at the time, but is the 
result of subsequent conversation or collusion. It was a dark 
night when the attack was made on tlie hathan. The prosecutors 
Nos. 2, 3 and 4, and the deceased were roused from sleep and 
immediately engaged in a hand-to-hand struggle with the rob¬ 
bers ; and in such proximity it is possible that one or two of 
them might be identified by the parties opposed to them, 
though there was no light to assist them in making the recog¬ 
nition ; but it appears to the Court utterly impossible that, 
under the circumstances narrated on the trial,sixteen or seventeen 
men could have been identified as deposetf to by the prosecutor 
No. 4, and the witnesses. It may be observed also that the 
evidence as to recognition becomes stronger the further one gets 
from the date of the occurrence. Prosecutor, No. 1, on 27th 
June, the day after the attack, deposes to having identified five 
persons not before the Court by their woices; prosecutor, No. 4, 
on 28th idem, deposes to having identified fifteen persons 
including the prisoners by their voices, and that Gopee, 
prisoner No, 2, struck him witli a loharbandha. The wit¬ 
nesses, whose depositions were taken on 29th idem, identify 
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sixteen or seventeen of the robbers and describe the 
weapons they carried. The Court cannot convict on such 
evidence. It is to be regretted that so serious a crime should 
go unpunished; but if prosecutors and witnesses, instead of 
stating what each saw and knew, choose to overdo the thing, 
as in the present instance, in order to ensure the punishment of 
a number of people, they defeat their own purpose and the ends 
of justice. The Court direct that all the prisoners be released. 
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SUMMARY CASE. 
July 1858. 


Peesent : 

J. n. PATTON, Esq., Judge, akd G. LOCH, Esq., 
Officiating Judge. 


BHEEKOO SHEIKH,— Peosectjtoe. 

versus Moorsheda- 

OJEER SHEIKH. 

This case was referred to the Nizamut Adawlut under Sec- 
tion 5, Act XXXI. of 1841, and Circular Order dated 18th jg_ 

March, 1842, by Mr. A. Pigou, OflSciating Sessions Judge of p * 

Moorshedabad on the 18th June, 1858, with the following Oje^b 

report. Sheikh. 

On remarliing in the Bengalee monthly statement of the 
Pundit of the Moorshedabad Circle, that he had sentenced the ®uled that 
prisoner to imprisonment on a charge of arson, I sent for the comes^wiUiin 
case and found that he was charged with and convicted for, mining 
having wilfully set fire to the thatch of a house belonging to of the word 
the plaintiff. As, however, the setting fire to a house is, by the “building” 
Circular Order of the 5th June, 1848, No. 13, paragraph 2, of 

arson and punishable only by the Sessions Court, I returned “ o ^o/sth 
the case on the 16th instant with directions on the back of the ' 1S48 

Pundit’s decision for the Magistrate to give reason why the No. ’ 13, and 
sentence should not be tjuashed. The Magistrate in his reply, that eettiug 
No. 380, of the I7th idem, declares that as it was the thatch of^™ the 
the detached gateway of the plaintiff’s abode and not used as his °must 

dwelling-house, and as very little of it was burnt, the case came 
under ]>aragraph 3 of the above Circular Order and was cognizable « arson.” 
by the Foujdary authorities. It appears to me that the M agis- 
trate is wrong, as paragraph 3 refers to incendiarism, which is 
to the burning of goods, and not to the wilful burning of the 
thatch of a house or buijding, which is arson, and it is not the 
actual damage sustained, which is the sole criterion as to the 
heiiiousness of a case of this nature, but the intent of the pri¬ 
soner. It seems that the prosecutor and villagers speedily 
assembled and put out the fire, and therefore a small portion of 
the thatch was burnt, but there is nothing in the proceedings 
to show that had the fire not been extinguished, it would not 
have extended to the plaintiff’s dwelling-house, or that the 
building burnt was detached I'rom his dwelling-house. Under 
these circumstances, I submit that the Pundit’s sentence 
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should be quashed, and the Magistrate be directed to commit 
■ the accused for trial before the Sessions Court. 

Resolution of the Nizamut -4JoioZwi.—(Present: Messrs. 
J. H. Patton and G. Loch,) No. 419, dated 8th July, 1858. 

It appears to the Court from a perusal of the record and of 
the Judge’s letter of reference, that the place set fire to is 
comprised in the word “ building” made use of in paragr.aph 2 
of Circular Order of 6th June, 1848, No. 13, and consequently 
the setting fire to it, whether it be used as a dwelling 
or otherwise, is arson, a crime not punishable by the Magis¬ 
trate. They, therefore, quash the proceedings of the Pundit, 
as having acted without jurisdiction ; and direct that the pri¬ 
soner be committed for trial in the usual manner to the 
Sessions. 
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REGULAR CASES. 
August, 1858. 


T*TIES15NT : 

C. B. TREVOR AND H. V. BAYLEY, Es(ia., 

Officiating Judges. 

GOVERNMENt 


versus 

TllTAIi No. 1. 

CHUCK A KOOROR 

Tbtal No. 3. 

PURRESH DOME. , 

JVIoorshcdai 

Chime CnARGED. —Trial No. 1, 1st count, dacoity on the bad. 
ni"ht of 16th February, 1849, corresponding with 6th Palgoon, 

1255, in the house of Hurrochunder Shaha of Gadeebalye, 
thaiinah Mirzapore, zillah Moorshedabad ; 2nd count, dacoity AutusTTi 
on the night of the 22iid March, 1852, corrc.'?ponding with Case of * 

10th Choitro, 1258, in the house of Anardee Mundlo of Runi- 


nah, thannah Dewanshurge, zillah Mooi>hedabad; 3rd count, Kooror and 
h.^ving belonged to a gang of daeoits. another. 

Trial No. 3.—Isb count, dacoity on the niglii of the 13th 
September, 1853, corresponding with 29th Bhadro 12l>0, in the 
house of Gunganarain Dutt of Sagurdeegec, thannah. Bhadoo- aire'^-tod to bo 
rehat, zillah Moorshedabad ; 2nd count, dacoity on the night released inas- 
of the 16th April, 1855, corre^ponding with 4th Bysaclc, 1262, mueli asthero 
in the house of Ramsanker Dahy of Modooina, thanuah Bhee- sufllcient 
rutpore, zillah Moorshedabad ; 3rd count, having belonged to cou- 

a gang of daooits. 

Committing Officer.—Baboo Hemchunder Kur, Deputy the commit- 

Magistrate for the RUT)pression of dacoity, Moorshedabad. mont of the 

Tried before Mr, J. E. S, Lillie, Additional Sessions .Fudge dacoity 

of Hooghly, trial No. I, on the 18th June and trial No. 3, on 

the 16th June, 3858. _ SthopartS! 

Bemarks hj the Additional Sessions Judge .— Trial No. 1.— lar approvers 

The prisoner pleaded not guiltg to the first ‘count, and refused corroborated 

to plead to the other counts. The meaning of those counts by evi- 

were repeatedly and clearly explained to him, there etui be no * of 

doubt that he understood what was said to him; but he per- the dacoity is 

• xtlt l XT .1 T IV 1 j sisted in giving evasive answers, insufficient for 

W.t. No. 4. Borol. 

” ” * * voluntarily confessed in detail 

before the Deputy Magistrate to having been engaged in five 
dacoities, including the two specified in the charge, 

VOL. YlII. 2 T 
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Au^iint 11. 


Cnso of 
CiTTTKA 
Koobob and 
another. 


First count .—The prisoner’s confession regarding this 
dacoity is corroborated by the evidence of two ai)provcr wit¬ 
nesses, their respective statements eorrespoiid and are confirmed 
in respect to general incidents by the record, which was received 
by the Deputy Magistrate after the confession of approver- 
witness No. 1. 

Second count .—The prisoner’s confession is corroborated by 

„ T.T „ . 1 -I 1 the evidence of the owner* of 

• Wit. No. 3, Anardee Mundul. xv i j j i i 

the plundered liouse, who proves 

the occurrence of this dacoity. The record shows that the 

prisoner was criminated with 

t Nv,iUe No. 78, page 65. Foujdary confessionf of ono 

J Page 18. Ramlal Kishec, and that he was 

arrested.J 

The prisoner’s defence is, that he gains his livelihood by 
cultivation, that he has never been in Court, and that he has 
never been marked as a bad cliaracter. 

The prisoner’s confession has been satisfactorily confirmed, 
and 1 consequently convict him of having belonged to a gang 
of dacoits, and recommend that he be transported for life. 

Trial No. 3.—The prisoner pleaded not guilty. It is 

proved§ that he freely and vol¬ 
untarily confessed in detail be¬ 
fore the Deputy Magistrate to 
having been engaged in five 
dacoities, including the two 
specified in the charge, 
prisoner’s confession regarding this da- 

II Wit. N», 1, Madhub Mist™,. “"‘‘y oorroborate.! by two ap- 

„ „ z’FukeerKoomar. prover.witnM8eB,|| tbeir respec- 

tive statements agree, and are 
confirmed generally by the record. 

Second count .— I'he prisoner’s confession regarding this 
dacoity is corroborated by the evidence of the owner of the 
plundered house, who proves the occurrence. The record was 
traced in consequence of the prisoner’s confession, Bhola Bagdee 
one of the gang mentioned in the prisoner’s confession, was 
recognised by the witness, as he now states, and as he stated 

formerly,^ and two or three 
others thus mentioned by the 
prisoner were committed* to the 
Sessions. 

Third count. —The prisoner is implicated in other dacoities 
t Wit. No. 4. Maniol Mdl. ‘S” Wrovor-witaeaees, 

soner has been twice arrested in 


§ Wit. No. 6, Gopalchunder 
M laser. 

I 7, Joynarain Chuckor- 
butty. 

I 8, Lttlbebary Boral. 

, 9, Hafez. 


» 


9f 


First count .—The 


*[[ Nuthee No. 187, page 6. 
♦ Page 80. 




» 


cases of dacoity. 

The prisoner maintains in his defence that if the statements 
of the approver-witnesses had been true, they would have been 
confirmed by the records, and he would have been apprehended. 
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It has been proved that the detailed and circumstantial 1858. 

confessions of the prisoners were free and voluntary; there is- ■ 

no reason to suppose that ho was influenced by any inducement; August 11. 
the correctness of the confessions are not challenged in his Cmo of 
defence; and they have been confirmed by other testimony. 

I convict the prisoner of having belonged to a gang of dacoits, another, 
and recommend that he be transported for life. 

Memarks hy the Nizamut Adawlut. —(Present: Messrs. C. B. 

Trevor and H. V. IJayley.) In regard, to the case of Chucka 
Kooror, the Court observe tliat he confessed to the Deputy 
Magistrate; but pleaded not guilty at the Sessions as to both 
the counts. But that in regard to the first count, the confes¬ 
sion lias only the evidence of Mutra Haree and Fukeer Koora 
to support it; and in regard to the second count, there is only 
the evidence of the owner of the house, Anundram, to the occur¬ 
rence of the claeoity ; there is none to the identity of the pri¬ 
soner as being concerned in the dacoity. The Court also note 
that this witness was not examined by the Committing Officer. 

Under these circumstances, they do not consider that the 
conviction of Chuka Kooror can stand, and they acquit him, 
and direct his immediate release. 

The case of Purresh Dome is similar. He also confessed to 
the Deputy Magistrate and denied his guilt at the Sessions. 

'I'he evidence against him in the first count is that of the 
approvers Fukeer Koora and Madhub Mistree; on the third 
or general charge of belonging to a gang of dacoits, it is that 
of Fukeer Koora, Madhub Mistree, Chuka Haree, and one 
other. Thus, all tlie reliable evidence is that of one approver 
(not examined by the Committing Officer) on the second and 
one on the third counts. This is not, in the Court’s opinion, 
especially under such circumstances as have come to their 
knowledge from the letter of the Additional Sessions Judge of 
the* 13th ult. No. 31, sufficient to warrant a conviction. 

The Court therefore acquit the prisoner Purresh Dome, and 
order his immediate release. 


• Copy of letter No. 31, dated VAth July^ 1858 from the Additional Sessions 

Judge of “Z irFergunnalbs to the address of the Jtegister of the Sudder 
Court. ^ 

I have tlie honor to submit copies of my decision in the trial of Q-ovem* 

* No. 31, dated lOth July, 1858. ment Kamjoy Harree and of a 

letter* I have addressed to the dauoity 
Commissioner relating to the false statements of certain approvers. 

The evidence of Mutra Harreo and of Fukeer Kooror having been accept¬ 
ed in several trials, it has become necessary to represent the matter to tlie 
Court, and I accordingly enclose a statement blowing particulars of those 
trials. 


At the time the statement was prepared, I was unaware that Madhub 
Mistree was in any way connected with the fraud; ho had not been 
named as a witness lo the Muheenuggur dacoity in the trial of Bainjoy 
Ildrie.!. 


2 T 2 
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PllESElTT ; 

J. H. PA TTON, Esq., Judge, and Q. LOCH, Esq., 
O^oiating Judge. 

GOVERNMENT and MUSST. JOOMAH 

versus 

TOJOOMOODEEN (No. 1,) WAZEER MAHAMUD 
(No. 2,) AND SADOO (No. 3.) 

CtitiiE CHAliGteD.— Isfc count, dacoity attended with the 
Case of tftuvder of Musst. Soobunja and carrying oft’ property valued 
Tojoomood- At Co.’s Rs. 48-9-3-10; 2nd count, knowingly and wilfully 
IN and others, receiving and keeping the property obtained by dacOity. 

, Committing Officer.—Mr. H. A. R. Alexander, Magistrate 

«of Backergunge. 

dTcoity* at- Tried before Mr. F. Kemp, Sessions Judge of Backer- 
tonded with gUl^e, on the 2nd July, 1858. 

murder, sen- MemarJcs hy the Sessions Judge. —I tried this case alone 
toiiced capi- under the provisions of Act XXIV. of 1843. This is a very 
tahy- bad case. The prisoner No. 1, Tojoomoodeen and No. 2, 

Wazeer Mohamed, are uterine brothers. The prisoner No. 3, 
Sadoo, is cohnected by marriage with No. 2. 

The prisoners made full confessions before the police and the 
Magistrate, these confessions appear to me to have been per¬ 
fectly voluntary and they have been sufficiently attested. 
In this court, the prisoners plead not guilty and call witnesses 
to character. They further urge that they were under tlie 
influence of some intoxicating liquor or drug when they were 
brought before the Magistrate, and are unable to recollect what 
they may have said on that occasion, in short they retract their 
confessions. This plea of being under the influence of intoxi¬ 
cation is now resorted to In this court by every confessing 
prisoner who sees fit to retract his confession. The confessions 
of the three prisoners were recorded in the Magistrate’s house 
in his immediate presence. There was nothing to distract the 
Magistrate’s attention and it is quite impossible to believe that 
had the prisoners been under the infiuence of liquor or any 
intoxicating drug, that tlie fact should have escaped the Magis¬ 
trate’s notice. 

The deceased woman was reputed to be rich, sbe was a widow 
and childless and lived with her relations in the same hornet- 
stead, but in a iejiarate house and. not in commensality. The 
inmates of the “ bdree*^ appear to have been Nyemooddin witness 
No. 0, his wife Jeerah, witness No. 1, three infant children, 
the mother of Jeerah who is blind, deaf and bedridden, the 
prosecutrix Mussfi. Juomah aud the deceased. 


Backergunge. 

1858. 

August 11. 
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On the night of the dacoity and on the previous night the 1858. 

witness, Nyeraooddin No. 9, had been got out of the way by a ———- 

neighbour by name Durvesh, the father-in-law of prisoner August 11. 

No. 2, and step-father of prisoner No. 3. The Magistrate has, Case of 

I regret to say, acquitted Durvesh It appears that Nyemoodin Tojoomooj>. 

can read the Koran. Durvesh on tlio pretence that he had 

seen had dreams asked Nyemoodin to come at night and read 

the Koran to him, Nyemooddin suspecting nothing, went for 

that purpose for two successive nights the 1st and 2nd of 

May to the house of Durvesh and remained there on these 

nights. 

1 gather from the Mofussil confessions of the three prisoners, 
that it was their intention to commit the dacuity on the night 
of the Ist of May, Saturday, and that they would have done so 
but fur a bad omen in the shape of the call of a lizard at the 
time they were setting out. On the 2nd of May, Sunday, the 
three prisoners with sticks and a sickle proceeded to the house 
of the deceased (1 may here mention that the prosecutrix was 
then absent on a visit to her sister’s husband). It appears 
that when the prisoners reached the bouse, the deceased and 
the witness Jeerah had gone out to obey a call of nature. It 
is usual amongst poor native women, and particularly in the 
interior of the country where there is much jungle to go out 
in company at night for the above purpose. The deceased was 
about to enter her house on her return, and the witness Jeerah 
had got as far as into the verandah of her house which is 
separate from the house of the deceased when the deceased was 
seized, thrown down, beaten, throttled and trodden upon. 8he 
died on tlie spot. The prisoners then dug up the earthen floor 
of the house with a dao^ cut open the large baskets containing 
grain, smashed the puts, and instituted a strict search fur money. 

It does not appear that they found much, for there was no truth 
in the rumour that the poor murdered woman was rich. 

A silver huslee, a tal^ two brass cups and some pice were 
found by the P>ilice, belonging to the deceased and to the pro¬ 
secutrix, as also two dhooties used by Hindoos when they 
perform poojah and a tool used by goldsmiths for moulding 
ornaments. For the possession of these very suspicious 
articles, the prisoners did not satisfactorily account before the 
Police. 

The only eye-witness to the murder is Musst. Jeerah No. 1 
ber evidence before the Police, the Magistrate and in this Court 
is full and consistent in the main points. Her demeanour 
before me whilst delivering her evidence which took some time 
in recording, was cai’efully watched by me, and her whole con¬ 
duct left a strong impression upon my mind that she was 
speaking the truth. 

The prisoners as is usual in such oases implicate one the 
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1858. 

* August 11. 

Oase of 
Tojoumood- 
IN uiid others. 


other in the actual murder. Before the Police and Magistrate 
Tojooinoodoen No. 1, stated that Sadoo alone committed the 
murder, he does not imidicate his brother the prisoner No. 2. 
Before the police, Wazeer Mohatnod No. 2, implicated his 
brother Tojoomoodeen and Sadoo, before tlie Magistrate only 
Sadoo. Again Sadoo both before the Police and Magistrate states 
that Tojoomoodeen committed the murder and that he, Sadoo, 
held the legs of the deceased to prevent her struggling. 

Sadoo is very young, say eighteen, and I am of opinion that 
alone and without assistance, he could not have throttled and 
killed the deceased. 


It is to be regretted that the Medical Officer was unable to 
hold &post mortem examination, the body was too much de¬ 
composed to admit of it, but the Mofussil inquest, report and 
„ evidence of the witnesses’* 

No. 2, Neelniadhub Seel. inquest go to prove that 

„ 4, Ramlochun Biswas. deceased who was a healthy 

woman, died a violent death. 


Mud marks were observed on the body as if it had been 
trampled upon, the throat was swollen, aud the tongue pro- 
tiu<led from the mouth. 


The witnesses to the defence depose that the prisoners have 
hitherto borne a good cbaracter. 

1 convict the three prisoners of dacoity and accompliceship 
in the wilful murder of Musst. Soobunja, as also of knowingly 
and wilfully receiving and keeping property obtained by 
dacoity. There are no extenuating features in this cruel 
murder, beyond the fact that the prisoner No. 3, Sadoo, is very 
young ; dacoities I regret to say aie becoming common in this 
district and since this trial another dacoity attended with 
murder aud other aggravated circumstances has been reported 
by the Police. A severe example is called for. 1 therefore 
recommend that the prisoners No. 1, Tojoomoodeen aud 
No. 2, Wazeer Mohamed, be sentenced capitally and that in 
consideration of his youth and that alone, Sadoo No. 3, be 
transported for life. 

Bemarka hy the Nizamut Adawlut. —(Present: Messrs. J. 11. 
Patton aud G-. Loch.) The guilt of the prisoners is fully 
proved by their own'‘voluntary confessions before the Police 
Darogah and the Magistrate, aud by the evidence of Musst. 
Jeerah prisoner No. 1, who was able to recognise them Ijy the 
light of the torch made by Wazeer Mahomed prisoner No. 2, 
from the thatch of one of the houses, and by the discovery in 
their possession of the plundered property belonging to the 
deceased. So thoroughly cqjid-blooded a murder, in the com- 
missiou of robbery is, we think, seldom before tlm Court and 
calls for, as remarked by the Sessions Judge, a severe sentence. 
The deceased appears to have been reported wealthy, aud the 
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prisoners with their relative Durvesh, were for a long period, 
conspiring to rob her and at last determined to kill her and 
plunder her property; they took advantage of her sister’s 
absence on a visit to a relative while ^ilyemoodin the only 
adult male in the house was inveigled away by Durvesh under 
pretence of reading the Koran to him, and the robbers proceeded 
armed with a club and sickle to the deceased’s house with the 
fixed determination, as shown by their confessions, of killing 
and robbing the deceased, which they. did. The Sessions J udge 
proposes a mitigation of capital sentence in the case of Sadoo 
prisoner No. 3 on account of his youth. The prisoner is about 
eighteen. The Court would have attended to the recommend¬ 
ation did it not appear from the record that Sadoo knowingly 
and thoroughly entered into the plot, and was as willing and 
active an agent in the perpetration of the crime as the others. 
By his own showing, he not only held down the deceased while 
Tojoomoodin prisoner No. 1, stamped upon her chest and throat, 
but immediately after closed and fastened Jeerah’s door to pre¬ 
vent her running out and giving the alarm; and then stood on 
guard while his companions made a deliberate search for the 
woman’s proj)erty. Taking up the floor of her house, breaking 
open the receptacles for paddy and destroying such of the 
earthc'u utensils as they supposed likely to be used for the 
concealment of money or ornaments. The Court sentence all 
three prisoners to be hanged. 


1858. 

August 11. 

Case of 
Tojoomoo- 
DiN and 
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Present : 

13. J. COLVIN AND A. SCONCE, Esqs., Judges, and 
H. V. BAYLEY, Esq., Officiating Judge, 


24-rergun- 

nulls. 

1858. 

August 23. 

('a»o of 
CirnMUiT 
BuitMAIX. 


GOVERNMENT and NAKOOA MUG 
versus 

CHEMUN BUEMAH alias NGA TSAN MENG life con- 
YICT, SON OF NOOGEE BURMAH alias NGA SllOAY 
GY A. 

Crime CnABGED. —That he being a convict sentenced to 
imprisonment and transportation ibr life, did on the 27th day 
of July, 1858, assault, cut and wound another convict named 
Nakooa A'lug with the intention of thereby causing, and with 
the knowledge that he was likely thereby to cause, the death of 
the said Nakooa Mug. 

In a commit- Committing Officer.—Mr. H. Fergusson, Magistrate of the 

incut under n.i n i .. ^ w 

iVct XViri 24i"P6i’|^iinn8.lis* 

of 1845; held Tried before Mr. E. Jackson, Officiating Additional Sessions 
that the pri- Judge of 24f-Pergunnahs, on the 30th July, 1858. 

Boner should Remarks bg the Additional Sessions Judge .—The prisoner 
be eenteiiced being already under sentence of imprisonment for life in the 

intent to'cause committed under Act XVIU. of 1845, 

death being having wounded another prisoner the prosecutor Nakooa 
considered by Mug, with a knife in the throat and side with the knowledge 
the majority tiiat he was thereby likely to cause death, and with the inten- 
to bo proved Qf causing death. 

cinnstances^ of ^°^h prisoners are Burmese, and do not understand Bengallee. 
the case. has been necessary therefore to employ a Burmese as inter¬ 

preter in the case. He was previously sworn to interpret 
correctly. 

The prosecutor Nakooa Mug states that one of his friends 
Mumbooa Mug had had several disputes with the prisoner 
Chemun and his associate one Rajah, another Burmese prisoner, 
the latter being in the habit of stealing and pilfering things 
from the other prisoners. It would appear from the evidence 
of witness No. 1, that the j)ri8oner Chemun had on the same 
day on which he committed the assault threatened with an 
oath that he would kill the prosecutor. A short while after, 
while he was sitting at his work with the witnesses Nos. 1,2 and 
8, the prisoner came up quietly and without saying a word 
struck a knife into bis nerk, and before he could be seized he 
again attacked the prosecujiior and struck him several blows 
with great force on the side and one on the hajid. He was 
then seized from behind ; and the knife was wrested out of his 
hands. 
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Witness No. 4, Sheikh Mungloo, native doctor, dressed the 
prosecutor’s wounds, and describes them. He states that they ' 
were not very severe, but that had the wound on the neck, 
which was half an inch deep been a little to one side, it might 
have divided an artery and caused death. 

The prisoner acknowledges the assault in this Court, as he 
did before the Magistrate, but states that he had no intention 
to cause death, he only desired to cut the prosecutor’s eyes 
out. I 

The case was tried with the assistance of the law officer, who 
agrees with me in the conviction of the prisoner under Act 
XVIII. of 1845, of the charge on which he is committed. 
Seeing no ground for mitigation, I am bound to recommend 
that the prisoner be sentenced capitally. 

Remarks hy the Nizamut Adawlut. —(Present: Messrs. B. J. 
Colvin, A. Sconce and H. V. Bayley.) 

Mr. B. J. Colvin .—I would sentence the prisoner as propos¬ 
ed, to death. 

1 think his purpose was deadly, when he not only gave the 
first wound on the neck, but returned to the attack and dealt 
blows indiscriminately. I think his defence of intention only 
to cut out the prosecutor’s eyes is disproved by the direction of 
his first attack on the nock, and considering the vicinity of the 
artery, he certainly may be presumed to have known that what 
he was doing, was likely to cause death, notwithstanding the 
alleged bluntness of the knife. 

Mr. A. Sconce .—I am not satisfied that the prisoner Chemun 
can be convicted of stabbing the prosecutor Nugooa with 
the intention of killing him. No doubt there are indications 
of a violent attack ; but the injuries sustained were slight, and 
the knife used was short and blunt. I would convict for the 
oflence of stabbing only; and sentence the prisoner to suSor 
corporal punishment to the extent of thirty-nine stripes. 

Considering the alternative modes of punishment prescribed 
by Act XVII I. of 1845, in the cases of convicts actually 
sentenced to imprisonment for life being again convicted for 
another offence, it seems to me very important that Magis¬ 
trates in committing convicts for trial under that Act, should set 
forth evidence respecting the past conduct of the prisoner under 
trial, if he had ever been punished for disorderly conduct or for 
any offences committed within the jail; and also evidence 
regarding the demeanor of other prisoners in case the peace and 
good government of the jail should have been violently inter¬ 
rupted. Even if a convict be convicted of doing an act with 
the intention of causing death, a sentence of death is not 
imperative : and it seems to me that all the circumstances which 
may be permitted to affect the judgment of the Court in im- 

VOL. Till. 2 u 
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Case of 

CHBMTJir 

BcriiMAU. 
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1858. 

August 23. 

Case of 
CnEMTTK 
Bubmah. 


posing the sentence most suitable in each case should be brought 
■ fully before it. 

Mr, II. V. Bayhy .—This case is a commitment under Act 
XVTII. of 1845. The preamble recites that “ It is expedient 
that otfences committed by convicts sentenced to imprisonment 
for life should be punished with greater severity than such 
offences are punished with in other cases.” Section 1 provides 
that any such convict “ who does any act with the intention of 
thereby causing, or with the knowledge that he or she is likely 
thereby to cause the death of any person shall, upon conviction 
thereof before the Sessions Court, subject to confirmation by 
the Sudder Court, be punished with death, or with transport¬ 
ation for life, or with corporal punishment not exceeding thirty- 
nine stripes, whether such conviction does or does not by such 
act cause the death of any person.” 

The facts clearly proved on evidence by witnesses Nos. 1, 2 
and 3, are that the prisoner first deliberately, without a word, 
attacked Nugooa, the wounded man, with a knife, seizing his 
head with his left hand and striking the throat with the knife in 
the right; that he then was partially interfered with by other 
convicts; got free again; and again attacked the prisoner with the 
knife; and was then overpowered, and the knife taken away ; 
that the blows given with the knife were made with violence ; and 
that there had been a threat previously made by the prisoner. 
The facts proved by witness No. 4, the native Doctor, are, that 
a wound one inch long and half an inch deep was in the left 
side of the throat, and on the left side under the arm a skin, 
wound seven inches long, another on the shoulder one inch 
long, and a third on the head one inch long; that the wounds 
were made by a blunt knife ; th at such a knife was not likely 
to cause death unless it severed an artery. 

The prisoner pleads that he had a quarrel with Nugooa as to 
theft of his pice, and wished to cut out his eyes, but did not 
intend to kill. This defence is in no way substantiated by 
evidence. 

The question is, do the facts call for the extreme sentence of 
death, or the minor sentences of transportation for life, or 
thirty-nine stripes provided by the same law. 

I think the facts quite take the case out of the category for 
which thirty-nine stripes would be a proper punishment. As to 
transportation for life the prisoner is under that sentence. 
Then are the facts such as to call for the capital sentence pro¬ 
vided by the law cited ? 

We must always bear inrmind that the special law contem¬ 
plates in the preamble, that the punishments in cases such as 
this shall be more severe than the ordinary law provides. 

The intention to kill is to be presumed from the instrument, 
a knife, the locality of the wounds, and the violence with which 
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the blows are deposed to have been struck. The additional 
ftuits shewing this intention are, that the first blow, before he 
was interfered with, was deliberately directed to the throat, and 
his reckless repetition of the blows with the same instrument 
after he got away from those who held him, and the striking 
on the side on the shoulder, and head; and prisoner not 
ceasing his attack till overpowered and the knife taken from him. 

On the other hand, we have the evidence of witness No. 4, 
that the knife was not lilcely to cause death, except it severed 
an artery. 

I cannot, however, believe that this last fact was in the con¬ 
templation of the prisoner, or known to him, but on the con¬ 
trary 1 think that, as far as the prisoner knew, ho was doing an 
act likely to cause death. 

I also cannot but feel from the facts above stated by me, and 
from the evidence of witnesses Nos. 1, 2 and 3, that there is a 
strong legal presumption that the intention of the prisoner was 
to kill. 

I cannot therefore help coming to the painful conclusion, that 
the law under which this commitment is made, contemplated 
that in such a case as this, the prisoner should be sentenced 
cajjitally. I would sentence him accordingly. 


1858. 

August 23. 

Case of 
Chbmun 
Bubha.1I. 




REGULAR CASES. 


SEPTEMBER, 

1858. 
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REGULAR CASES. 
September^ 1858. 


Present : 

B. J. COLVIN AND A. SCONCE,, Esqs., Judges and 
C. B. TREVOR, D. I. MONEY and H. V. BAYLEY, Esqs., 

Officiating Judges. 


GOVERNMENT— Pboseoutor 
versus 

MUSSAMUT AMTRUN (No. 1,) MAHOMED NATIQ 
CAZEE, (No. 2,) AND TOOLSEERAM (No. 3.) 

Crime Charged. —Prisoner No. 1, Isfc count, purchasing or 
taking in lease for the period of 90, 91 and 95 years, girls, 
being minors of the age of seven years and upwards, and 
free horn subjects of the State, for the purpose of making them 
prostitutes ; 2ud count, registering such deeds in the Cazee’s 
Court. No. 2, with being an accomplice in the crime and with 
aiding and abetting in it by registering the deeds Nos. 402, 
661, and 1419, dated 25th July, 1848, 15th June, 1847, and 
16th August, 1855, respectively. No. 3, as an accessary before 
tlie fact regarding the document numbered 1419 of 16th 
August, 1855 as above, aiding and abetting in writing the said 
document. 

Committing Officer.—Mr. O. Toogood, Officiating Magistrate 
of Monghyr. 

Tried before Mr. T. Sandys, Sessions Judge of Bhaugulpore, 
on the 10th May, 1858. 

Memarhs hy the Sessions Judge. —Mr. Toogood, the Officiating 
Magistrate of Monghyr, motu suo apparently, discovering a 
practice of selling or leasing native girls, both Mahomedans 
and Hindoos, to keepers of brothels for the purposes of prosti¬ 
tution under deeds of sale or lease, traced Mussamut Amirun, 

• Wit. No. 13, Mus=t. Olumdo. o*' 

of age, together with their ori¬ 
ginal deeds of sale or lease, as noted in the Calendar, together 
with a third for another girl. 

These deeds of sale are in the shape of*the lease of personal 
service; that for Chandoo, styled a girl, seven years of age, 
being for ninety years subjecting her as well as her offspring to 
the conditions of the lease; that of Mohree, also styled a girl 
of seven years, is for ninety-five years, but conditioned only as 


Bhaugulpore. 

1858. 

September 2. 

Case of 

MtrsST. 
Amiutjn and 
two others. 

Two Judges 
concurred in 
convicting the 
prisoner Ami- 
run of the 
crime charged 
as an oifenoe 
punishable by 
Mohammedan 
Law and the 
precedents of 
the Court, but 
differed as to 
extent of pu¬ 
nishment. On 
reference to a 
third J uclge, 
he pronounced 
for release of 
the prisoner, 
as the Magis¬ 
trate had acted 
moiu suo with¬ 
out a com¬ 
plaint lodged 
before him. A 
fourth Judge 
ooncurredwitii 
the third in 
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1858. 

September 2. 

Case of 
Mtjsst. 
AitrinuN and 
two others. 

tlie order of 
acquittal both 
on account of 
the indcfluite- 
ness of the of¬ 
fence and tlio 
want of autlio- 
rity ontliopart 
of the Magis¬ 
trate to take 


personiil without including her offspring. All three gave 
minute personal descriptions of the subjects leased or inoro 
properly “ enslaved.” This is also the case in a great number 
of documents of the same kind registered by the several Cazees 
of this district, as subsequently examined by me. 

These documents having been duly registered by Mahomed 

Natiq Cazee of Monghyr, prisoner No. 2, and one of them 

No. 1419, being in his then writer Toolseeram’s prisoner No. 

3’s handwriting, they were both togetlier with Mussarnut 

Amirun, committed by the Officiating Magistrate to this Court 

to stand their trial on the counts shewn in the Calendar, wliich 

refers to the Officiating Magistrate’s* Nos. 269 and 210 for the 

grounds of commitmout, copies of these letters as well as my 

j. o/. j -NT replie&t thereto are herewith an- 

t iSo. 26 and No. 90. ^ i 

nexed. 


cognizance of __ 

the same, and 

tlie caseincon- • Copy of letter No. 209, dated 19th April, 1858, from the Officiating 
Bequcnco went Magistrate of Monghyr to the Sessions Judge of Bhaugulpore. 
to a fifth Judge 1 Imve the honor to report for your information and tliat of the 
who agreed Hon’ble the Lieutenant-Governor of Bengal, that the Cazee or native 
with the first Muliomedan Judge by name Mahomed Natiq, appointed by tlie Govern- 
aud second ment for the purpose of preparing and attesting deeds of transfer and 
Juilges in other law papers, celebrating marriages and performing such religious 
tiiinking that duties as are prescribed by the Mahomodati Law, has been in the liabit of 
the crime with attesting deeds of sale of native girls both Mahomedan and Hindoos, to 
which the pri-keepers of brothels, for tlie purpose of prostitution, and registering such 
Boner w'as in his books which are deposited for record and reference in your Court, 
charged was a You will observe that one of the deeds, copy of which I annex, is to this 
misdemeanor oilect that Slicikh Fukeerbux, a Malioraeddn and Resident of this city 
underMohain-agrees to farm out liis daughter j the word soil is purposely avoided, by 
medan Law, name Chandoo, aged seven years, to Mussarnut Amirun, n keeper of a 
and with the brothel, living in this city, for a period of ninety years, for the sum of 
third and Rs. 12 and 8 annas, which ho has received in cash, and the said Mussarnut 
fourth in hold-Amirun, the brothel-keeper, is empowered to exact any kind of service 
ing that, with- from this girl, and for wliich service she engages to keep the cliild in clothes 
out a formal and food, and in the event of any children being born to this girl, wliether 
complaint in male or female, the woman, the purchaser abovementioned, is to have 
writing, the possession of them for ever The document concludes with Sheikh Fukeer- 
MagistratOjUn- bux, the seller, and Mussarnut Amirun, the brothel-keeper, the purchaser, 
der the Law agreeing to abide by these terms, in witness thereof the signature of 
of procedure certain names is attaoh'id and the document is duly signed and sealed by 
current in tlie and in tlie presence of the Cazee and registered in his book No. 419, 
Mofussil had pages 82 and 83, dated 11th August, 1855. 

no authority The other copy which I annex, is that of the sale to a Mahomedan of a 
to take cogni- Hindoo girl of Rajpoot caste of the age of seven years, who is stated to 
zance of the have been recently made a Mahomedan. The document is not signed 
misdemeanor by, but bears tlie seal of, the Cazee’s Court and is registered No. 166, 
charged^ainsfc page 135, and dated 15th Ii une, 1847. The third copy which I forward 
the prisoner, is Uke the second, the same\;lass of document as the first, but does not 
tJnder the opi-bear the signature though it docs the seal of the above officer. It is 
iiion eijiressed registered No. 402, page 177, without date, the deed itself being dated 
by the third, 25th July, 1848. These documents you will find amongst the record of 
fourth and fifth your Court. 
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The main facts that Amirun is a brothel-keeper and tijat 1858. 
tlie two girls, Chandoo and Mohree, were purchased and 

Case of 

I ara told tliafc this system of selling children for prostitution and Mtjsst. 
attesting and registering such documents in the Cazee’s Court, is carried Amiuun and 
to an alarming extent in this district, and that if the matter is properly two others, 
enquired into, otlier equally wicked and illegal documents may be found, 
carrying with tliem the cliaracter of a,judicial sanction. Judo'es the 

Act V. of 1813, amended the law regarding the condition of slavery prisoner was 
and enacted, that no public odicor shall, in execution of any decree or order declared enti- 
of Court, or for enforcement of any demand of rent or revenue, sell or 
cause to be sold any person, and I see iu Vol. 6 page 4 of the Sudder 
Courts reports, that a sentence of five years’ imprisonment was passed ^g^se. 
upon persons attempting to sell girls for prostitution. I shall tlierofore 
take immediate measures for bringing the parties to justice, and trust you 
will suspend the Oazee from office in order that ho may be prosecuted by 
me as an accessary to the fact. 

I have had considerable difficulty in obtaining these documents. I am 
told that inessugos have been sent from house to house not to give them 
up to me. The Cazee liimself informs me that the books which have been 
filled up have boon forwarded to your Court to be attested and counter¬ 
signed by you. You wdl doubtless be able to obtain further proof of this 
iniquitous relic of the barbaric operation ol the Mahomedan Law, wJiicIi, 
tJiough superseded by our civilized Codes, is proof that such is still 
practised in tlie country by Maliomodan Officials appointed by tlie 
Government. No legal proceedings can be had on these documents in 
the event of the slaves running away, but they have a force and weight in 
thomsolvca, and, as a native replied to me, the writing such on stamp jiaper, 
the attest ation of it by witnesses, and the seal and signature of the Cuzee 
to the deed, give it the character of a legal and binding document and 
make it an instruiuout of terror to those who wish to free themselves from 
biicli bondage. 

Ill eoiiiieotion with the Cazee I have another mutter which I wish 
respectfully to bring to tlie notice of the Govcrmiiont. 1 found, on assuming 
chargo of this office, parties filing powers of attorney, invariably took such 
ilocuments to be attested by the abovenamod officer This practice was 
sanctioned by Lord Ulick Browne when Officiating Magistrate of this 
district, because tlio custom obtained m the Collector’s Court, vide copy 
of his accompanying proceeding dated IGth .lune, 1850. 

This order poriiutting only the (-‘azeo to attest a po.ver of attorney for 
autlionty to act in my (Jourt is clearly illegal, and also a hardship inas¬ 
much as that officer charges six and half annas for attesting sucli dociimeut, 
and this with the law directing petitions lo the Magistivito in criTniiial cases 
to bo written on starapt paper of the value of eight annas, increases the 
price of crimhnil justice at the commoiicemorit of the case ne.irly one 
liundred per cent, besides a further cost of eight annas for the staiiip 
paper on which the power of attorney is written. I have consequently 
reversed tliis order, and directed powers of attorney to be attested m iny 
Court, for which of course no charge is made, aud in all my subordinate 
Courts. 

The following, T am told, is the scale of fey exacted by the Cazee of 


Monghyr for attesting papers. 

For the power of attorney Judge’s Court Bhaugulpore, . 1 6 G 

„ Ditto ditto, Commisaiouer of revenue,. 15 6 

• „ Mookhfanmniah .Judge’s Court Bhaugulpore. 0 10 G 

„ Ditto, MoonsUT Court’s, Surijgurrah,. 0 12 0 

VOL. VI 11. 2 X 
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5>tpteinber 2. 

Ciise of 
Musst. 
Amikun und 
two others. 


niaintained by her for the purposes of her profession is amply 
apparent by the original record before the Magistrate, even if 


For the power of attorney Mngistrnte and Collector’s Courts, 0 G 6 

„ IVIooklitarnanmh, Sudder Allah’s Court, Monghyr, ... 1 0 0 

,, Power of attorney on 4 Rs stamp paper, .Monghyr,... 1 0 0 

„ Ditto ditto, other districts. 2 0 0 

Section 8, Regulation XXXIX. of 1793, directs that Cazee’s are not to 
exact fees for drawing up or attesting papers and otlier matters which it lias 
been customary for them to perform, excepting such as the parties concerned 
may voluntanly agree to pay, and has hitherto been the custom. I need 
scarcely say that such rules especially for a native are open to the greatest 
abuse, and, I am told, the present Cazee, who is a brother of the Sudder 
Allah, the highest native judge in tliis district, makes several hundred 
rupees a month by fees alone. Tlie scale above would wan ant such a 
supposition. 1 would venture to suggest, if it bo necessary to keep up 
autlioriliitively such a Government official, his duties should be more 
strictly defined, specially with i’egard to a scale of fees cliurgcable for 
attesting and registering deeds, but I presume tlie real duties of a Cazee 
arc confined exclusively to that apperlainiug to tlie Mahoniedan religion 
and rites and this would appear from the fact of a Register of deeds having 
been appointed in every district throughout India under Act XXX. 1838, 
.'<iicli office being generally held by the Magistrate or Civil AssistaiK Surgeon 
of the district, but why by the latter it would bo })erhup3 difficult to dis¬ 
cover, such office being so foreign to his profession. I am told that deeds of 
agreement, sales and bonds are registered both by the Cazee and Register 
of this district, and that both documents are valid in law or at least open 
to judicial question. The Goveninunt directs all doeurnents relating to 
its farms, securities, and the like, to bo registered by tlie latter official. 
I venture to think the delegating such joint and siuiiiar powers to two 
difierent officials in the same jurisdiction is o[iening tlie test of the 
valiflily of such documents to much unnecessary litigation in our Courts. 

1 have issued a notice throughout the wliolo of my district, to the oJIect 
that such slavery and documents are contrary lo the orders of a civilized 
Government, and persons detected in coiniiulting such acts will he 
puiiisliod with utmost rigour of tlie Law, and that all who have been 
bound by such illegal documents are declared free subjects ol tlie State, 
but 1 have deeds before me proving that this syslem lias been common for 
the last twenty years. Some of these, thongli legally drawn and on 
stampt paper, have not been registered by the Cazee either through fear of 
detection or lor some other reason. The whole subject in my opinion 
calls loudly for a further and more powerful interference of the legisla¬ 
ture. 

In oonolnsion, I should mention that, in conversation with the Sudder 
Allah, the brother of the Cazee, upon the subject of the sale of children, 
he informed mo ho was aware his brother registered these deeds though 
contrary to Uw. I asked him why ho had not brought the fact to the 
notice of the Magistrate or tlio Government direct, to which he gave no 
reply. This official, in addition to holding the h>gh position of jn-iiicipal 
native judge, exercises also the full powers of a Magistrate under mo 
within thi-4 district. The fact is that rarely if ever, a native official unless 
an immediate benefit accrues to himself, really and truly assists in the 
^diniuistral ion ot the Gorerullieut. Of this fact there has been lately the 
most undeniable proof. 

P. S.—The Cazee has this day submitted his sunnud in original, copy 
appended, which document pin ports to emanate from the Sudder Cuuit, 
but does not bear the signature of any of its Judges. 
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tlieir own personal appearances ditl not confirm the fact. In 
addition to the ori<?inal documents themselves, there is also the 


1858. 


Septoiiiber 2. 
Cast) of 


Coyty of letter No. 219, dated the l^th April, 1853,/’ro»t the Opiating 
Magistrate of Monghyr to the Judge of Bhaugulpore. 

Ill continuation of my letter No. 209, dated 13th instant, I have the 
honor to state, for tlio information of yourself and the Ilou’ble the Lieut.- 
Governor of Bengal, that whilst engaged in the trial of tlie case noted, in 

the margin,* I was informed by tlio 

• Government pleaders of my Court and others, that 

versus slavery exists in an immense degree 

Musst. Amirun and Cazee Ma- throughout the whole country, and 
homed Natiq, &c. is entailed for ever on the progeny. 

They argued that it was sanctioned 
by the Government, and quoted tlie following law and ruling of the 
Sadder Court upon tlio question. That under Eegulation III. of 1832, 
“ and Construction of the Sudder Court No. 955, the transfer of slaves for 
money or other consideration between persons residing within the British 
territories is not proliibited. It merely prohibits the removal of them for 
the purpose of tralUe from one Territory, British or Foreign, to any other 
Territory dependant on this presidency. Consequently those slaves only 
are entitled under its provisions to tlicir liberty who have been so removed 
Bubseqncntly to the cnautmeut of Bicgulation X. of 1811.” 

In 1833 Regulation 111. was passed extending the provisions of Regu¬ 
lation X. of 1811, in consequence of the extension of the possessions hold 
under tue presidency of Fort William subsequent to that onaetinont. 
The Regulation (Ill. of 1833,) is comprised in 2 Sections, and rules tliat 
slaves removed for purposes of traffic from any province British or Foreign, 
into any province subject to the presidency of Fort William, or from any 
province so subject into another are considei-cd free, and Clause 2 of 
this Section authorizes for selling us a slave a man, woman, or eliild, so 
removed, the penalty or im|n'isoimionl for six months and a fine to Govern¬ 
ment not exceeding 200 Rs. commutable if not paid, to a further impri- 
Bonrnent of six months. 

The case noted in the margin* I find was tried by the Sessions .fudge 

of Bajsliahyc in March, 1810, who was 

• Governmont of opinion tliat a soutenoe of one 

versus year’s imprisonment would bo sulH- 

Mussf.GolabPeshagur and others, cient for the crime of wliich the pri¬ 
soners wore convicted, viz. “forcibly 
confining certain girls and taking them from place to place and attempting 
to sell them,” but as the crime was not specially punishable under the 
Regulations, that officer refo.Tod it for the final orders of the Sudder, the 
J udges of which Court differed in opinion as to tlie power to punish the pri¬ 
soners, but appeared unanimous that the system hud received tlio sanction 
of custom in the lower parts of Bengal and that if enquiries were made, 
believed it would be found that the supply of girls for the purpose of 
prostitution is obtained by purchasing them, when young, from parents 
or friends, and that they are looked upon as the property of the buj'er, 
and tliat the profit arising from this prostitution or from the sale of girls 
is as much considered the right of the owner as it would be if any animal 
were sold. It was admitted that this fact called for the interference of the 
law, and two of thetbroejudges being of opinion that though the “ proof 
goes to the sale,” as there was no actual violence the prisoners must be 
ac(|uittud. 

The points raised having been submitted for the consideration of the 
other ju Iges, they directed that the papers be referred to tlie law officer of 
2x2 


Musst. 
Amiuukt and 
two others. 
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testimony of three subscribing 
witnesses, one of them, Khen- 
um, beijig a ChowUeedar, and 
two others in verification of tlio 

MTTS8T. documents, and their being r(‘gi^Leled by Cazee Mahomed 

Amuiun and ' o o j 

two othei’8. --—=— --- 

their Court with instructions to state whether under the Muhomeduu law 
any, and if any, what oficuce had been proved af;ainst the prisoners. 

The law officer replied that “ the selling of freeborn persons was pro¬ 
hibited by the Mahomedan law, and ns the attempt to do so was clearly 
proved, the prisoners were punishable at the discretion of the Court.” 
Consequently they were, on the 8lh May, 1841, sentenced to live years’ 
imprisoninciit with labor. 

Thus, it appears, the great question of slavery as well us the question of 
proof was entrusted by a full bencli ol the Sudder Judges, for decision to the 
Mahomedan Law Officer of their Court who, on being called upon to state 
will tlier, under the Mahomedan law, any, and if any, what ollbneo had been 
proved against the prisoners, ruled that under Mulioiiiodaii law, the selling of 
free born persons was prohibited and as the attempt to do so was ckvirly 
established, they were puiiisliable at the diserelion of tlie Court, and sentene- 
ed to five years’ imprisonment, with labor, and the proceedings, it upjieui*s, 
wore submitted to the Government with the view ol eliciting an cnaetinciit 
suilablo to the occnsioii, but nothing appears to have been done further 
in this important question until 18411, when Act V. was passed, wliieli 
declares and amends the law regarding the condition of slavery wilhin 
the territories of tlie East India Company. Tlie Act, which consists of 
four short Sections, directs that no person is to be sold us a slave in 
satisfaction of a decree, or a revenue demand, or on the right to the coin- 
piilsory labor or services of any person on the ground tliat such peison is 
111 a state of slavery; that no right of slai cry is to bo ciiforeed in the 
Company’s Court; that the rights possessed by or derived from u slave are 
protected, and that offenees against slaves ore penal as if done against a 
free man. Thus, Govornmciit clearly does not rccogui/,o slavery wilhin its 
tcriitoricB, though it has not expressly declared its aboliiion. llenco 
deeds of such sales or leases as shewn in my letter to ^uiir address, 
No. 209 dated the'lStli instant, arc drawn up on the Government stainpt 
paper, sealed, signed, and registered by Cazeos or Mulioinedaii Law 
Uliicers of districts and filed tor recovtl and rclerenee in the Civil and 
Sessions Judge’s Courts. 

It is therel'ore, evident that the provisions of Aet V. of 18-13 have not 
been properly carried out in this district, and indeed the Act would have 
been more intelligible had it repeated all former Acts and Kegulations 
upon the subject, and declared in a few words tliai; slavery was abolished. 
The Act in question provides no punishment for eomrmlting the ofienee 
of Silling persons, and wo have only the precedent ot the Mahomedan Law- 
Officer of the Sudder, backed by the decisions of the Judges of that Court 
in tlie case abovcmeiitioned on which to act, and the general Begulations 
in force. 

1 would therefore, venture to suggest since slavery is as unrepressed in 
these parts as it was when we first took possession of the Debar province, 
that such a grave and crimhittl oii’ence should not bo punishable at dis- 
oretion, but that it shall be maAo felony for any person or persons to lease, 
sell, or in any other way dispose of, either directly or indirectly, any man, 
woman, or child, the subject ot the Government, or those living under its 
protection, and punishable with penal servitude according to the nature of 
the offence or circumstances of the case for any period not exceeding seven 


1858. 


September 2. 
Case of 


Wit. No. 1, Bhnttoo. 
„ 2, Bummuii. 


fl 


3, Kheuiun. 
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Natiq. But this was secondary 
to the prisoner’s own admissions 
wliich fully recognized the fact. 
These were treated as confes¬ 
sions in the (’alendar, and the 
within as witnesses thereto, but 
as tliey were simply defences or 
interrogatories uncertified to as 
confession, they couhl in)t ap¬ 
pear on the record of this Court 
as confessions. Before this Court 
the oral evidence lor the prose¬ 
cution shewed itself thoroughly tampered with. The three 


Wit. No. 10, Nuboout Hosseyj. 
„ „ ll.Sukhlall. 

„ „ 12, Syud Fuseehoo- 

deen. 

Wit. No. 4, Goiireedyal Mook- 
tear. 

„ „ 5, Niainut Alii Kliaii. 

„ „ 6, Sukliawuiit Alii. 

ji »> 7, 'loolseoram 

,, „ 8, Funelmnlall. 

„ „ 9, Parusnath P unday. 


1858. 


September 2. 

Ciisfl of 
M USST. 
AHiiitTN and 
two olhei*B. 


years’ or to miprisonmont with hard labor for any term not exceeding 
three years. 

I have now concluded the case under trial before me and committed as 

per margin, the prisoners to tlie 
sessions and request the favour of 
your at once taking up the ease, tlie 
pajiers of which together with the 
parties, will be forwarded to you 
to-morrow. It appears that Ami- 
run, the brothel-keeper, conl'esses to 
the whole transaction, but states 
that she did not puruhase the 
children, she only had a lease of 
iliem for a term averaging from 90 
to 100 years, and that she registered 
tlie deeds before the Cazeu. bhe 
states also that siie has purchased 
ten girls since she kept n brothel, 
and four children born from these 
girls are now living, also that she 
IS tlie owner of all of them; soirio were 
Hindus, some Moosulmuns, but she 
made them all Moosuhnaus. ishe 
says several otlicr women do aa she has done, bhe paid quarter to the 
Cazee for registering caeli deed. 

The Cazee or Maliuinedan Law officer of this district, being put on his 
defence, Miys : “ 1 acknowledge to have registered and sealed these three 
deeds No 66l dated 15ih June, 1847, No. ^2 dated 25th July, 1848, No. 
1419 dated August IGth, 1855, being deeds of leases, for the period of 
from 90 to 100 years, of girls from the age of seven years, some of them 
Hindus, who have beeu made Moosulmons, to Amirun, the lessee, a 
brothel-keeper of this city. I know the purport of the deeds. It is cus¬ 
tomary to register such in all districts and by all Cazees. I never was 
told not to do so. I am an expounder of tlie Mahoniedaii law and know 
that it is forbidden to sell free born persons. Tliese were not sold. They were 
given in lease and though the progeny of these children is to be for ever, as 
shewn in the deed, the propeity of tlie brothel-keeper, still the deed has in 
my idea the character only of a lease and it is not a sale.” This man is, as 
you are aware, the brother of the priiicqial native judge of this district. 


Amirun, brothel-keeper, charged 
with purchabing or taking in lease 
for the period of 90,91 and 95 years, 
girls being minors of the age of seven 
and upwards and free born subjects 
of tlio State for the purpose of 
making them prostitutes ; 2iid, Re¬ 
gistering such deeds in the Cazee’s 
Court. 

Cazee Mahomed Natiq charged 
witli being an aecomplico in tlie 
crime and with aiding and abetting 
in the same, by registering tlie deeds 
Nos. 402, GUI and 1419, dulcd re¬ 
spectively 25th July, 1848, 15th 
June, 1847, 16th August, 18.)5. 

Toolsceram charged us an acces¬ 
sary before the fact. 
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1858. first witnesses before the Magistrate even pretended the registry 
September 2 place before another Cazee at Reyseer, now deceased, 

Case of _ 

Mfbst. I have released tbc four •women noted in the margin* from tlie bondage 
Amiuun and to Amirun. Of the other two, 

two others. • Sumulea, age 25, no children alive, aged about 10 aiid 7, and now 

Seeseur, „ vO, Ditto. called both by tlie name of Chun- 

Ramsun, „ 35, Ditto. doo, one bus a mother living at 

Bliaugulpore for whom, I have sent 
to place on her trial for aellinsr her daughter. The other is aii orphan. 
I Imve placed both these children in the Charity Hospital until I can 
make some other arrangement for their oaro and safety. 

1 have issued a jiroelaniation througli tlie district, to the eflFoct that the 
selling or leasing of free born subjeets is illegal and that Cazees, Naib 
Cazecs. and all persons registering such deeds, or implicated directly or 
indirectly, will, on conviction, be punished according to law and that all 
such who liave been sold or loasocl os slaves are hereby declared free. 

I trust you will at once forward copies of my letters upon ttiis subject 
to the Honorable the Lieutenant-Governor of Bengal, with a view to the 
whole subject being enquired into. I feel sure it is only necessary to bring 
to the notice of the Government the fact, that up to this time slavery 
exists to a great or less extent in the country, to secure an immediate 
strengthening of the law and a universal sensation of abhorrence of the 
practice under a Christian Government. 

P, S.—The three deeds are herewith enclosed, 

Cojty of letter No. dated \^th April, I858,/roM» the dvtdge of Bliaugul- 
poi'e, to the Magistrate of Monghyr. 

I have the honor to acknowledge the receipt of your letter No. 209, 
of the 13lh instant relative to illegal registrations by the Cazee of Monghyr. 

I, at once, examined his books, as usual, on completion, deposited in my 
record room, simply for purposes of record and reference, and not for my 
attestation and signature as supposed. I Bnd tlie copies of the documents 
forwarded by you correspond with his registers, althougli they have been 
filed in a slovenly and iiTCgular manner. I have placed his registers as well 
as all those for the district generally, under separate charge and rigid 
scrutiny and am prepared to pursue a general enquiry into them, depend¬ 
ant and in abeyance on the one originated by and now depending before 
you. 

The matter calls for rigid inquiry, and accordingly, in conformity with 
para. 4 of your letter, I have this day suspended the Cazee and directed 
him to attend your Court. But t he invostigation is as yet in too incom¬ 
plete and informal a shape to admit of report to superior authorities. 
On reocifit, however, of your final proceedings and the completion of such 
further formal proceedings as may then become requisite on my part, the 
whole subject shall be fully submitted to the superior Court, for their 
information and orders. 

As regards the Cazee’s attesting powers of attorney, the mischief seems 
to have originated in the neglect of the district (feurts to keep their own 
Courts open for such purpose and thereby, in point of fact, negligently 
causing the registration before the Cazee to become obligatory, instead of 
voluntary, whilst the latter afene is the rule of practice for evoiy descrip¬ 
tion of document registered Ijy a Cazee. On the same principle the 
distriot Begister of deeds for every other description of document acts 
ns a counter-check on the Cazees. I had occasion lately to call on the 
Principal Siiddcr Ameeu of Monghyr for a return of all powers of attorney 
gratuitously attested in his Court, as is the practice in all other CivU 
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and Mahomed Natiq’s pretlecessor, and this they again repeat 
before this Court, but anytliing of the kind is at direct variance 
to tlie original documents tliemselves, which tally also, with the 
corresponding books deposited by Cazee Mahomed Natiq in the 
record-room of the Civil Court. Before this Court, Musst. 
Amirun sets up the pretence she had becomes Magdalene and 
kept a shop, and was only now anxious to maintain the girls 
respectably and get them married, to which effect she cites 
witnesses. The three first witnesses alfeo help her, saying she 


has now become a shop-keeper and the two girls themselves 
-.iM TVT Tir i. ou 1 in like manner; the youngest, 

„ „ 14, Musst. Mohree. Chandoo, is looking out for her 

marriage, and the other, Mohree, 


with a child in her arms, lives separate with its unnamed father. 


but all this is at direct variance to their statements before the 


1858. 


September 2. 


Case of 
Musst. 
Amiuuk and 
two others. 


Ofiiciating Magistrate, and, in the case of the girls, more 
particularly so, for Chandoo told the Magistrate “she was 
being brought up as a prostitute,” and Mohree “ that she was 
a prostitute and paid over her earnings to Amirun.” It is 
necessary to view the case I'rom beneath this cloud of tampering, 
or its enormities fall smothered under a heap of degrading 
customs, habits, and feelings, which only like to riot after their 
own hind, and which, as this trial sufiiciently illustrates, it 
secures by indirect courses, what it dure not do directly. There 
can have been but one coiiunon, though silly object, in tamper¬ 
ing with such plain facts, whether in the getting up of the 
pretended verification and registry before another, the deceased 
and out of date Cazee at lieysur, a stale substitution, or in 
Amirun’s being a Magdalene. Mr. Toogood complains, para. 5 
of his No. 201), “ 1 have had considerable difficulty in obtain¬ 
ing these documents, I arn told that messages, have been sent 
from house to house not to give them up to me.” The general 
feeling in favor of slavery reported in para. 1 of his No. 219 as 


Courts, and it was “ Tliis neglect calls for further explanation and 

enquiry, but, in the meantime, I have warned the Principal b udder Amecu 
to correct it for the future. 

f opy of extract from letter No. 90, dated 21sf April, 1858, from the 
Judge of Bhaugulpore to the Magistrate of Mon^hgr. 

I have the honor to acknowledge yonr No. 219 of 19th instant, just 
received. 

On the conclusion of the trial therein referred to, the matter will be 
submitted to superior authorities through tlie ordinary channel. It would 
be premature and hasty to do so at once, first, because the trial itself can 
be immediately brought to a close, for when :wer you forward the parties, 
it shall be taken up at once, and the fullest information will then be before 
me on the subject, and, next, my own enquiries, relative to the prevalence 
of the practice reported on throughout my jurisdiction, by that time, will 
be complete, though as far even as they yet go, they amply confirm the 
prevalence. 
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1868. alHo the prevailing practice, as will be seen in the sequel, ascer- 
„ tain able even from the records deposited in the Civil Court, are 
o*f sufficient of themselves alone to raise up master influences 

above all law in a case of this kind. Indeed in ^this very trial 
Mcsst. itself, we have no less than three cliowkeedars subscribing 
two orixer^ witnesses to document No. 402, and two to No. 601. Thus, in 
point of practice, the police, under the garb of cliowkeedars, first 
patronize such degrading transactions, and then, as remarked 
by Mr. Toogood, para. 6 of his No. 209,—“The writing such 
on stampt papers, the attestation of it by witnesses, and the 
seal and signature of the Cazee to the deed, gives it the 
character of a legal and binding document, and makes it an 
instrument of terror to those who would wish to free themselves 
from such bondage.” A form is thus gone through under a 
sham of criminal and civil authority, which in the spirit of the 
people, sets the real ones at defiance. It is not a matter of 
much astonishment, therefore, that direct formal evidence in a 
case of this kind, should lail to reach this Court. 

I have already adverted to Amiruu’s defence before this 
Court. To the Magistrate she admitted that during her pro¬ 
fession as a Tiivviiief, she had bought ten girls, some of wliom 
had had children and “ she was [xroprietress (malik) of the 
whole.” It was their jxleasure “ khoosee took sub ka" if they 
became prostitutes. Cazee Mahomed Natiq told the Magis- 
trate that he was aware Amirun was a “ Tuwaief.” He could 
not say how many documents of the kind he may have regis¬ 
tered for her, but he had registered many of the kind botli for 
Tuwaiefs and other classes. He did not regard leases of per¬ 
sonal service, together with offspring, for such long periods as 
ninety to ninety-five years, as deeds of sale, but as simple leases. 
His defence before this Court was that at the time of the 
registry, no one had represented that it was for a Tuwaief or he 
would have declined making it. He had acted iu accordance 
with the regulations, Mahoinedan law, and universal practice, 
which had been even followed by the register of deed’s (xffice, in 
T i. u j proof of which he filed two 

giator of deeds Bhaugulpore and authenticated copies of deeds 
Moiighyr to report many registered by the register of 
cases of those kinds arc traceable deeds, Eliaugulporc ; one lease 
in their registers between the of a girl Seeroo, five years of age, 
ymrel^.udlMS, .Result can tg (Jouree Tuwaief for sixty 
foUow hereafter, uee«sary. registered 23rd July, 1847, 

pages 36 and 37, Vpl. XLIV. and the other for common services, 
apparently of several males ^and females, together with their 
offsjiriug for sixty years registered 26tli July, 1847, pages 40 
to 42, Vol. XLIV. When questioned what was the use of 
registering such kiiid of documents which had become invalid 
under Act V. of 1843, as published in the Ajra Gazette, 6th 
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May, 1843, page 148, he replied tliafc he did not receive the 1858. 

Gazette. The register of deeds had also acted contrary, not- ' ~ [— 

withstanding. besides, these documents concerned leases 

which the Act did not. 'rooLseerani, as shown in the Calendar, 

is only very partiidly concerned, and acknowledges having . 

written the document, being at the time, Cazee Mahomed others 

Natiq’s writer. 

The trial was heard under '^'ectinn 3, Hegulation VI. of 1832, 
with the assistance of Mr. W. Wriglit, Principal Sudder Araeen, 
and Mr. J. llacosta, Sudder Moonsilf, as assessors, and their 
written opinions* are herewith annexed in original. 

* Opinion of the Principal Sudder Aineen. —In disposing of this commit- 
merit the following (piestiuns appear to me to suggest themselves for con- 
siderulion, namely. 

Isi!.—Wlietlior the crimes charged are legally punishable. 

2Hd .—Whether the coiumissiou of those crimes by the prisoners at the 
bar has been jrroved and 

'Ard —What amount of punishment sliould, under the circumstances of 
the (•n.<c, he awarded by the Sessions Court. 

VVith respect to the first question I observe, that though since the Ist 
August, 1834, slavery has been by .\ct8 of Parliament, 3 and 4 William 4 
Cap. 73, abolished tliroughout the British dominions, yet as those 
Acts wore specially declared not to extend to the East Indies, Ceylon, or 

St Helena, and the Indian legisla- 

* Tlie Indian laws on this sub- turo have done nothing* towards the 

ject are Regulation X. of 1811 removal in this country of that re- 
and 111. of 1832 and Act V. of striction, the charge of either pur- 
181.3, but they do not eradicate chasing or taking in lease freeborn 
slavery. Tliey merely prohibit the subjects of the slate is clearly one 
iinjiorttitiuii of slaves and the sale which is not punishable under either 
of aucli as may have been re- the English or Company’s law. The 
moved from one province into Mahoniedaii law, however, views the 
another and permit persons in a two acts dilibrently, for under it, the 
stale of bondage to arrest, if they former or tho purchasing is wholly 
wisli it, their iiidepoiidencu. illegal and can be punislied at the 

discretiou of tho Court (vide decisions 
of the Sudder Nizamut dated 8tli M.iy, 1841 and 17th October, 1853) 
while the latter or the taking in lease, if unattended with an immoral 
motive, is perfectly legal and not pu iishablo (vide Maonaghten's Maho- 
medan Law Chapter IX, Briiiciiile 18.) In this case tho deeds on which 
the charges are based are of the latter description and containing, as tliey 
do, nothing to indicate an evil intention on the part of the lessee, must be 
lield ostensibly to be legal instruments and to acquit tho party engaged in 
their eugrossuient, execution and atlest’Ction of all blame, unUss there is 
other evidcnre of a trustworthy nature to show that the leases were taken 
for an immoral jiuriiose aud taut tho Cuzee and conveyancer were cognizant 
of the same, when, of course, the transaction would become an unlawful 
one and call for the infliction of disoretiopikry punishment (vide Macriagh- 
ten’s Mahomodan law, Chapter 8, precedent 6, page 331 and decision of 
the Sudder Alizamut, dated 7th October, 1853, page 643.) 

. Ill the matter of the second question 1 find prisoner No. 1 guilty on 
both counts and prisoners Nos. 3 aud 3 not pulltp The grounds on which 
1 liiive arrived at this eoucluaiou are briefly these. In the first place 
YOL. Vlil. 2 Y 
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1858. 

SejJtertJbor 2. 
Caao of 

Mttsst. 


The first point mooted is whether the crimes charged are 
legally punishable. They are entangled in two general ques¬ 
tions of wide importance. The one as arising out of the lega¬ 
lity or illegality of slavery under any shape. The other as to the 


Amibun and 


two others, prisonor No. 1 admhted, and the witnesses for the prosecution proved, her 
guilt before the Officiating Magistrate and in the next, the denial by one 
and all of them in the Sessions Court of their previous etatonient appears 
to me to be untrnc, and dictated solely by ii desire to esenpo the conse¬ 
quences of her unlawful acts, inasmuch as her voc.alion (Uiat of a brothel- 
liccjier) tells of itself against the correctness of such denial, wliile, in tlio 
tliird, there is no evidence whatever eitlicr liere or before the Officiating 
Magistrate to establish that prisoners Nos. 2 and 3, were cognizant of 
prisoner No. I’s motives in taking the leases, which as I have said before, 
arc per se pcrlbctly legal instruments. 

On tlie subject of t)ie tliird question T have only to remark, tliat as 
there is nothing to criminate prisoners Nos. 2 and 3, they are entitled to 
an acquittal, but that prisoner No. 1 is deserving of punishment. The 
features of the case against her, I observe, are similar to those on wdiich 
tho ])ri.«oner Kurkoomaree Peshagnr was convicted by the Sudder Nizamut 
on tlie l7th October, 1853, and the punishment to be awarded might 
therefore be made to correspond, id cst, that she be imprisoned for tliree 
montlis and fined Us. 20, commutable on non-payment, to labor suited to 
her sex. This punishment it must be understood is proposed only with 
respect to the crime charged in the first count, and has no reference to 
that forming tlie second, which in my opiiiiuu is not a punishable crime. 

Opinion of the Sudder Moousiff '.—Begulation X. of 1811, prohibits the 
importation of slaves from Foreign countries and their sale hi the territo¬ 
ries dependant on the presidency of Fort William, and its 3rd Section 
describes the punishment for persons who may be convicted of importing 
and selling such slaves. 

Kegulation Ilf. of 1832, as construed by the Court of Sudder Dowanny 
A daw hit (vide their Con^tnuition No. 955,) does not prohibit the transfer 
of slaves for money. It merely prohibits their being taken for tho purpose 
of traffic from one territory, llritish or Foreign, to another dependant on 
this presidency. Consequently those slaves only are entitled under its 
jirovisions to tlieir liberty, who have been made tho subject of traffic 
subsequently to the enactment of Regulation X. of 1811. 

Act V. of 1843, (it appears from its preamble) was passed to amend tho 
existing laws regarding tlie condition of slavery within tho territories of 
the East India Company ; and the uincndincnt contemplated by the legisla¬ 
ture (as shown by tliese short sections of the Act) and so far as I can judge, 
was intended merely to prohibit a Court of the East India Company, 
civil or criminal, from selling a slave in execution of its order or enforcing 
any riglit arising out of uii Alleged property in the person and services of 
such a slave. 'J’hus it may be said (as it is to be inferred from the Act) 
that although Govermnent does not recognize slavery it has not expressly 
and positively declared its (diolition in tliis or any other law. 

In the absence therefore of a definite law from the Government of the 


country, we can only lake tlie Mahomedan law for our guide and see 
whether the practice of selling Qr leasing out into slavery free born sub¬ 
jects, cither for good or immoral purposes, is punisliuble. Macnaghten, on 
slavery, page 65, para. 1, states “ there are only two descriptions of per- 
»6ons recogniacd as slaves under the Mahomedan law. First infidels made 
captive during war and secondly, tlieir descendants. These persons are 
sulijects of iiilieritauce and of oil kinds of contracts in tho same manner as 
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sufFerance of any kind of slavery, even if legal, in connection with 
immoral purposes, such as prostitution. Mr. Toogood seems 
to have adopted the opinion that slavery has been virtually, 
though not actually, abrogated within the territories of the 
East India Company, for citing the last Section of Act V. of 
1848, he observes “ oflences against slaves are penal as if done 
against a free man. Thus Government clearly does not recog¬ 
nize slavery within its territories, though it has not expressly 
declared its abolition,” and he concludes with a repeated appeal 
to the Honorable the Lieutenant-Governor of Bengal “ with a 


other properly.” From this as also from case III. under tlie head of 
precedents of slavery, page 318, it would appear that as man is by nature 
free born, ho cannot legally become a slave, that he cannot be sold but mai/ 
he leased : and that such leases do not amount to a penal offence, is placed 
beyond doubt from the cireuiiistauce of its ceasing to be good on his 
attaining majority. It is moreover, clear from the replies to cases II. and 
"VI. pages 312 and 321, that leases for immoral purposes are prohibited by 
law, and the Court of Nizamut in its decision dated 17th October, 1853, 
on till) opinion of its Law officer, has punished for luisdomoanour parlies 
accused ol such sales, making Section 19, Regulation IX. of 1807, appli¬ 
cable. 

The prisoner No. 1, is charged on the first count with purchasing or' 
taking in lease for the period of 90, 91 and 95 years, girls, being minors, 
of the age of seven years and upwards and free born subjects of tlio State 
for tlic purpose of making them prostitutes, and in the seeond count 
“ with registering such deeds in the Cazee’s court.” The fact of a deed 
having been executed in June, 1817 and subsequently, when, it is in cvideiieo 
from the prisoner’s own admission before the Magistrate, slie was a 
keeper of brothels, is quite sullLciont to convict her of having taken the 
girls (iiotwitlistanding tlio alleged pretext of ijara produced by her) for 
purposes of prostitution. I therefore convict her of having taken the girls 

named in the inargiiif for the buiiofiil 
t Musst. Cliandoo, 1st. and immoral purposes of prostitution. 

Musst. Cliandoo, 2nd. The prisoner No. 2, is charged 

Musst. Molii'oe. “with being an accomplice iu tlie 

crime anil with aiding and abett ing in 
it by registering the deeds Nos. 402, GGl and 1419, tinted respectively 
IStli June, 1847, 25tti July, 1848, and 16th August, 1855.” The point to 
be considered here is, whether tlie mere act of attestation can criminate tho 
prisoner against whom there is not a direct nor even presumptive proof of 
his being personally interested, or liaving taken an active part in tlie nefari¬ 
ous transaction. He simply attests documents jiy virtue of his office, which 
act alone cannot amount iii tho remotest bearings of the law to criniinahty, 
inasmuch as it is obvious tliat by Circulatr Order 251h July, 1351, he is 
regarded merely as a witness to them. Nor can ho be supposed to be cogni¬ 
zant of the bad or good intentions of tho parties directly concerned. 

The charge against prisoner No. 3, is “ being an accessary before the 
fact regarding the document No. 1419 of 16th August, 1855, and aiding 
and abetting m writing tho said dooumenf.” My i-emarks on prisoner 
No. 2, are applicable to this prisoner also, for besides that his acts were 
not Ills own,,but those of lus immediate employer, he is not proved to have 
" had any voice in tho document, or to be cognizant of its criminal nature 
from the simple fact of the writing itself. Under these circumstances, 
I would acquit both the prisoners Nos. 2 and 3. 

2 y 2 


1838. 


September 2. 
Case of 

Musst, 
Amieun and 
two others. 
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,, l^f58. view to the whole subject being enquired into.” I feel sure it 
r ' is only necessary to bring to the notice of the Government, the 

*^^*Ca8e of time, slavery exists to a great or less extent 

in the country to secure an imniediat * strengthening of the law 
Amihun^^* d ® universal sensation of abhoi ence of the practice under a 
two others? Christian Government, Mr. Wright is of opinion tliat “ though 
slavery lias been abolished by Acts of Parliament 3 and 4 Wil¬ 
liam 4th Cap. 73 throughout the British dominions, yet as 
these Acts were specially declared not to extend to the East 
Indies, Ceylon, or 8t. Helena and tlie Indian Legislature have 
done nothing towards the removal in this country of that re- 
.striction, the charge of either purehasing or taking a lease of 
free-born subjects of the State is clearly one which is not punish¬ 
able under either the English cr Company’s J..aw.” Mr. 
BaCosta arrives at the same conclusion that, although “ Go¬ 
vernment does ftot recognize slavery, it has not expressly and 
po.''itively declared its abolition.” There can be no question 
that slavery ha^ not, in so many words been formally abolished, 
but the neglect of such form does not of itself legalize slavery. 
I consider, we altogether lose sight of the plain priticiples and 
object of Act V. of 1843, the last and ruling law on the subject, 
if we thus practically set it asule as one of “ non-interference” 
with slavery. It robbed slavery of its compulsion, and without 
compulsion slavery should be a non-entity. It did not rudely 
interfere with the ill conditional habits and practices of long 
standing, but it practically ruled that not only for the futiue 
but extending even into the past, they should receive neither 
encouragement nor support in “any Civil or Criminal Court.” 
Words of sweeping signiticance in their legal sense, in point 
of fact in no degree falling short of actual abrogation by Jaw, 
more especially, if thereto we add its concluding condition that 
“offences against slaves are penal as if done against a free man.” 
In the face of such a law there surely could be no greater 
offence than that of turning any and every one thereby de¬ 
clared free-born into a slave, or bringing any one by a docu¬ 
mentary fiction into a state of slaveiy, through “ compulsory 
labor or services” thereby interdicted Tliis is the mildest 
view, but when such “^compulsory labor or services” are, as 
in the present trial, extended to and outraged by the vilest 
purposes in the training up of infants to a life’s time of im¬ 
moral courses, it reaches an enormity. I can only read Act V. 
of 1843, in its plain words of actual and positive prohibition of 
slavery, in any and (^ery shape, both past ami future. Jts 
manifest object was tlmt tlfe foul cancer should eat itself out. 
Certainly not, that under its auspices it could possibly renew 
and gorge itself to repletion. Unsupported by “ any Civil or 
Criminal Court,” it ought to have had no vitality. The cautery 
ought to have been fin^l and conclusive. Any encouragement 
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by one or the other became in itself illegal, and Mahomed Natiq 
as Cazee, registering such deeds, is to such extent a “ Civil 
Court” aetiiig in defiance of such prohibition. Furtlier, if the 
doeiunents thus registered by him could not, under Act V. of 
1813, have been acted on by “ an}'^ Civil or Criminal Court,” 
what was the use and what was not the extent of miscliief in 


his registering them ? The Cazee pleads ignorance of this Act 
as published in the Agra Gazette of* 1843, Page IIB, but this 
1 cannot accept. Musst. Amirun may be excused as a female and 
an illiterate person, but certainly not Mahomed Natiq Cazee, 
as of a class peculiarly priding themselves as Mahomedan law¬ 
yers, succeeding to the post of Cazees, and so often to that of 
high judicial employ. Mahomed Natiq himself re^ide{J with 
his brother Moulavi Mahomed iiafiq. Principal Rudder Ameen, 

1st grade, of Moimhyr, wlio^e 
Para. 11 Mr. Toogood’sNo. 209. explanations eitWr to Mr. 

len'thereto dated q'oogood or myself regarding 
1711 1 April, 1858, ropy aunexed. , . ® -i .i 7 ” 

Mahomed Natiq Cazea’a defence own and brothei s con- 

bofore Magistrate. duct in this matter are alike 

unsatisfactory. Mahomedan 
laws, and old regulations most consonant to them, are more 
pertinaciously adhered to than such modern laws as may either 
happen to over-rule or modify them. This may bo the real 
excuse, but certainly not ignorance. 

'I’lius viewed, 1 regard slavery as illegal, and I now come to 
the pretence wliether deeds of lease of the nature of those umler 
trial, bring such acts within the category of slavery. Anything 
of the kind seems to me palpably to he sueli a flimsy mockery 
tliat few words should sutliee to establish the affirmative. 


1858 . 

Sept,ember 2. 
t-'ase of 

Mitsst. 
Amiuun and 
two others. 


Certainly it is a form of lease, but of what. Beyond tlie period 
of ordinary life, it embraces not only tlv* conqiuliory services 
of the person so often of tender years, thus engaged or sohl; 
but also the average life time of the unborn progeny as often, 
and, as is the case, by the documents of the present trial, all 
equally implicated. To all practical purposes it is as much 
slavery as any other form of slavery, and that it is popularly 
regarded in this light is best declared by the fivjt, that as well 
before as subsequent to Act V. of 1843, these are the ordinary 
forms under whieli slavery has always flourished and still flou¬ 
rishes in these provinces, since it is only under such device, that 
the Mahomedan law tolerates it. Hence, these documents are as 
illegal as the slavery they beget. This necessarily difters from 
Messrs. Wright aiulDaCosta’s opinions,which, resting on the Ma- 
honiedan law, at once admit the oomplieatious that law delights 
in, such as cited by Mr. DaCosta “ man is by nature free born ; 
he cannot legally become a slave, but he may be leased.” 'I'hm 
the Mahomedan law tolerates the lease of services for life, but 
only for moral and not immoral purposes, as carefully referred 
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1858 . to by both gontlemen, and Mr. DaCosta finds that in the 

-absence of a definite law from the Government of the country 

of ' Mahomedan law for our fruiJe. My reply 

to the foregoinjj is, that if the view up to this expressed, is 
AMmuN^^and correct one, Act V. of 1843, over-rules every other law 
two others, vv hether Mahoniedan, Regulation, or precedent, and that none 
other is recognizable by any Court “ Civil or Criminal” through¬ 
out the country. It is ad absurduiii to BVi\)p()se that if slavery 
thrt)ve and existed under such forms prior to Act V. of 1843, 
that, that Act is to be stultified by an illegal recognition, active 
or passive, of their continuaiice. Here they are, however, as 
per Calendar, as rampant and degrading in the year 1858, as 
ever tliey were bel'ore 1813, and it is my plain duty under 
Act V. of 1843, as it equally is that of “every Civil and Cri¬ 
minal Court” throughout the country, to unmistakeably reject 
them as ill^al, and open to the penalty provided by the con¬ 
cluding Section of that Act. 

This brings me to the broader and final question in connec¬ 
tion with prostitution as recruited by slavery. Much of it is 
dependant on what has already been disposed of in the foregoing 
and as already observed, is even condemned by the Mahomedan 
law. To this also I may observe, that the precedent cited by 
Mr. Toogood, Government versus Golab Peshagur, ])ubli3hed 
decisions, 8th May, 1841, page 4, is beyond the point, for in tliis 
case girls were taken about trom district to district for sale as 
prostitutes. Mr. Lee Warner’s opinion, page 0, contains a 
thorough epitome of the system of slavery in connection with 
prostitution as then and still existing. The law then wanting, 
as he first considered, by which to punish those following the 
custom, who are not knowingly guilty of a criminal offence, 
though finally reconsidered, and lield provided for and punished 
under the Mahomedan law, is now found in Act V. of 1843, by 
which 1 consider myself bound : and though adequate to convic¬ 
tion, yet, as will be seen in the sequel, from the lamentable 
prevalence of the custom, and the formality, however illegal, 
which has kept it alive, I hesitate as to the ajipropriateness of 
a criminal sentence. The case of Government versus iSlieikli 
Sliitabdee, &o. published decisions, 17th October, 1853, page 
643, is more in point, b<*ing that of the simple sale and purchase 
of a child for purposes of prostitution, which wi^s punished 
under the Mahoiftedan law as misdemeanour. 'I’here is also the 
sale of a wife, published decisions, 10th May, 1853, page 630, 
described as a helpless little girl of nine years of age, in which 
the previous sanction of'the Police is talked of, severely punish¬ 
ed under the Maltoraedan law, the futwa declaring that although 
the simple sale of a wife was not regarded as an offence, yet 
the law did not allow of a sale to a prostitute, which was an 
od'euce punishable at discretion. 
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With these remarks T now revert to the trial in particular. 
Mr. Wright convicts Musst. Arnirun on both counts, remarking; 
“ In the lii’st place, prisojier No. 1, admitted and the witnesses 
for tlie jiiosecution proved her guilt before the Ofiiciating 
Magistrate, and in the next, the denial by one and all of them 
in the Sei«.»ions Court of their previous statements appears to 
me to be uiitiue and dictated solely by a desire to escape the 
consequences of her unhiwfvd acts, inasmuch as her vocation, 
that ot a brothel-keeper, tells of itself against the correctness of 
such denial.” Mr. DuCosta is also of the same ojduion. 
“ The fact ol a deed having been executed in June, lb47, and 
subsequently when it is m evidence from the prisoner’s owu 
admission before the Magistrate, she was a keeper of brothels, 
is c[uilc .sufficient to convict her of having taken the girls (not¬ 
withstanding the alleged pretext of ijara adduced by her) tor 
])nrposes of prostitution.” lieferriug to the details 1 have 
already given of the eviilencc for the prosecution, I quite agree 
in tins conviction. Both gentlemen are also of one opinion in 
acquitting the other two piLsoners. Mr. Wright is of opinion 
“ there is no evidence whatever either here or before tlie Offi¬ 
ciating Magistrate to establish that prisoners Nos, 2 and 3, 
were cognizant of prisoner No. I’s motives in taking the leases, 
which 1 have said belbre are ^per se' perfectly legal instrunient.s.” 
Mr. JDaCosta.—‘“The point to be considered here is wliether 
the mere act of attestation can criminate the prisoner (No. 2,) 
against whom there is not a direct nor even presumptive proof 
of his being personally interested, or liaving taken an active 
part in the nefarious transaction. He simply attests documents 
by viituo of his office, which act alone cannot amount in the 
remotest bearings of the law to criminality, inasmuch as it is 
obvious tliat by Circular Order 25Lh July, 1801, be is regarded 
merely as a witness to them. Nor can he be supposed to bo 
cognizant of the had or good intentions of the parties directly 
concci ued.” Here, with all deference, I must differ again, but 
this ditlerence in tlie first place arises out of the same opposite 
views as to the ruling law on the subject. Mr. DaCosta’s inter¬ 
pretation of the act of registration, whether as regards Cazee’a 
or Uegi.'ster’s of Deeds, and the Cazee’s plea tjjiat the validity or 
invalidity of documents rested with tlie Civil Courts and not 
the registrar's, is of course, the ordinarily accepted one, but that 
it is open to gross abuse in some instances, this trial itself' shame¬ 
lessly exhibits, and under any view of the ruling law it is 
unauthorized. The act of registration, whether before Cazee’s 
or liegister’s of Deeds, carries with it sonfe verification, careful 
copying, and comparison of the documents registered, and it is 
impossible to allow the liegistrar to be ignorant of contents so 
amplified. Under Act V. of 1843, no “ Civil or Criminal Court” 
could have accepted such documents, neither a fortiori could 
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any Cazee or Registrar of Deeds, whilst in the face of such a law 
any sucii regi'^try ns useless as it was vicious, when it kept 
up the uuderiiuning of that law. I cannot consent to convict 
the illiterate procuress introduced by the Eolico Chowkeedars 
into the presence of the Cazee, thereby in her ignorance, in the 
simple form of attendance alone, independent of the documents 
themselves, not one word of whicli she herself could have been 
competent to draw up, stamping the transaction with full 
legality; and acejuit the learned Cazee, thoroughly master of 
every word in sucli documents, which he thus sealed with a 
spurious and dangerous legality, as far as in his power lay. 
He registered away free-born aud their unborn offspring into a 
degradatinn worse than slavery. He may have done tl»is under 
mistaken views and with no criminal intention, hut so did also 
Musst. Amirun. She acted just as openly, and, as far as she 
could have known, under full legal authority. I find it impos¬ 
sible to convict the one and acquit the other. “ Gcdteris pari¬ 
bus" the oral evidence winch has satisfied, the assessors in the 
one case is almost equally good in the other. Musst. Amirun 
stood before the Chowkeedars and the Cazee of a small town, the 
acknovvletlged procuress of the jihice, and her intentions in a 
transaction so worded must have been just a.s patent to all those 
who put their hands to it, as to herself. The Cazee told the 
Magistra'e “Amirun was a Tuwaief.” Again asked, again 
replied. “ He knew she was one,” and in a third reply stated 
he had registered such description of documents not only for 
“ Tuwaiefs” but for “ other classes also.” Here the distinction is 
plain and acknowledged aa in point of fact it could not have 
been otherwise. A European Register of Dee<ls might have been 
mistaken on a point of this kind, but a Native life resident 
Cazee never. Resides, according to the documents in tlie 
Calendar between the years 1848 and 1857, Amirun had made 
tliree appearances of tlie kind before the Cazee. In the face of 
this, and my assessors and my own rejection of the tampered 
evidence before this Court, 1 cannot of course accept the plea 
urged by the Cazee for the first time in this Court “ that no 
one opposed the verification at the time of registry, or said the 
purchase was for Tuwaief.” Under the circumstances also, any 
tiling of tlie kind would have been superfluous. Viewing the 
case therefore in all its bearings, I convict all the prisoners on 
tlie counts charged, but find sentence barred through the 
difiiculty, under all the extraordinary circumstances attending 
the case, in deciefing whether the acts charged were committed 
with any deliberate * criminal intent, as thus further briefly 
viewed. 

It is plain under all the facts of the case, that the transac¬ 
tion, under triai took place openly and to all ‘outward appear¬ 
ances, under a ft^riu of law and practice. On receipt of the first 
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communication from Mr. Toogood, I commenced an examination 
of all the Cazee’s Begisters since 1843, which happened to have 
been deposited in the record room. The examination is, of 
course, a hurried and incomplete one, yet sufficiently illustrates 
the subject. Since 1843, the registries of slavery have been as 
follows. The mass are probably on account of domestic slaves, 
but purchases by prostitutes can be here and there distin¬ 
guished. 


Place. 

Bhaugulporo, . 

Monghyr former Cazee,. 

Ditto, Mahomed Natiq Cazee, 

Purgunnah Furkyah,. 

Ditto, Soonyagurra, . 

Ditto Maldah,. 

Ditto, Nisankliporo Karha, ... 


Year. 

No. of 
oases. 

Bemarks. 

1853 

2 


1 1843 
V to 
j 1844 

4 


1 1846 
i. to 

J 1855 

10 


*1 1843 
y to 

J 1856 



1843 

1 1845 
\ to 

J 1847 

1853 

1 

2 

1 

An in&ut girl of two years 
on a lease of seventy years 
to a woman. 

An infant girl of four years 
on a lease of seventy years 
to a prostitute 


Iffie practice thus appears to be prevalent throughout this 
district, and, if the prisoners are liable under it to a criminal 
punishment, so equally must be many others. In all respects, 
therefore, I refer the trial for the orders of the Superior Court, 
holding the prisoners, as has been the case throughout the 
trial, to attendance on their bail. 

A similar summary enquiry of these books for as many years 
previous to 1843, establishes the very same practice, and the 
form of lease as the favorite document. 1 await the final orders 
of the Court on the present trial beforg seeking further orders 
regarding such practice. 

Mr. Toogood’s proclamation was abrupt and independent, 
but 1 would submit that any interference with it just now 
would, probably, give rise to greater mischief than any likely to 
arise out of the proclamation itself. 
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1S58. P. S. Copy of the Mongliyr Register of Deed’s letter No, 5 

, K 9 13tii instant is herewith enclosed- The infurjiiatioii 

eptt m or . Bhiivigulpore Register of deeds has not yet 

Case of come lo hand. 

iMtisst. Hemarks hy the Miznmnt Jdaiolut. —(Present Messrs. B. J. 
two'otherl" Colvin, A. Sconce, C. 13. Trevor, D. L. Money and H. V. 
Bay ley.) 

Mr. I). I. Money. —Mr, Toogood does not tliink that this case 
can ho tried under Act V. of 1843, inn.smuch a.s in his opinion 
that Act, while it does not recognise slavery, does not abolish 
it. 


He refers, however, to the case of Governinont versus Musst. 
Golab Peshagur <fec., tried by this Court on the 8th May, 1841, 
in wliich the prisoners were convicted of illegally detaining and 
attempting to sell girls for purposes of prostitution, and sen¬ 
tenced to live years’ imprisoument with labor. He states that 
there is only this precedent, and the general Regulations, ui)on 
which he can ground the commitment of the prisoners, and at 
the same time strongly urges, that the oftence of which tin y 
have been found guilty, should be made a felony by the legis¬ 
lature. 

The Sessions Judge is of opinion that the case can he tried 
under Act V. of 1843, which he rcgaids as an actual and 
positive prohibition of slavery in any and every shape, tlie 
offence committed by the ])risoners coming within the dclinition 
of slavery and being in contravention of the Act. 

He cite.s, as analogous to the present case, the case of 
Government versus Gounnonee Peshagur and others tried by 
this Court in appeal on the 10th May, 1853, in which the 
prisoners were convicted respectively, of selling and purchasing 
a girl for the purpose of making her a prostitute and sentenced 
to five years’ Jinprisonment with labor. 

Also the ease of Government iJcrsMS Sheikh Shetabdee and 
others, tried by this Court in appeal on the 17th October’, 1853, 
in which the prisoners wei’e convicted as pi'incipals and accom¬ 
plices in the sale and purchase of a girl aged ten year’s for the 
purpose of prostitution, the sentence passed by the Sessions 
Judge being reduced .with reference to the particular unag- 
gi’avated circumstances of the case, and the offence being 
considered by the Court a misdemeanor under the Mahomedan 
law. 


The Sessions Judge convicts the prisoners of the charges on 
the different counts in^the Calendar, while, at the same time, 
he expresses a doubt whether they were guilty of arry criminal 
intent. % • 

Upoir fir st looking at the record, it appeared to me, with 
reference to the Sessions Judge’s convictioir in regard of the 
prisoners Nos. 2 and 3, Mahomed Naiiq the Ca/ee and Toolsee- 
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ram, we had no case before us, the assessors having acquitted 

these parties, and t!»e Judge, though convicting them, doubting-- 

whether they were guilty of criminal intent. Of course if Septomber 2. 
tliere was no criminal intent they are entitled to tlieir di.scharge, of 

for they cannot be held to be guilty of a crime which they v^' njid 

did not intend to commit. Looking, however, more closely at 
the whole tenor of the remarks of the Sessions Judge, which in 
some parts, from a little want of perspicuity, require re-con¬ 
sideration, 1 would give him credit for being iuuocent of the 
inconsistency of such a verdict. 

From tho explanation offered in the 12th para, of his letter 
the Sessions Judge intended I think to elucidate the verdict by 
attaching to it the following meaning, that although he con¬ 
victed ttoj prisoners of tho offences charged, still he did not 
think from tl»e prevalence of the crime throughout the district, 
that a j'unislunent could follow ; for he states that if under the 
prevalent practice the prisoners are liable, so equally must he 
many others. This was no ground for him to take up ; ami 
he was clearly not barred from passing sentence by any such 
considerations. 

H e Inis followed up this explanation by submitting to tho 
Court a statoment showing the number of lefises of a similar 
cliaractiT, registered in the office of the Register of Deeds at 
lihaugulpore, since the promulgation of Act V. of 184<3 to tho 
year 1852, the period of servitude ranging from sixty to oii^lity- 
eight years, and the age from one and half years to forty years. 

There appear to have been between those years sixteen females 
and two m.iles bound over to servitude under sucli leases. The 
]»revalenee of the crime might have been considered by the 
Sessions J udge in awarding punishment after conviction, but 
was not a point to be taken up in considering whether, under 
tho law, the prisoners could bo held to be criminally guilty. 

Keeping il)i.s explanation of the Sessions Judge in view, and 
looking at the verdict of the assessors, ivho differ from him, 
although 1 am of opinion that he should himself after convic¬ 
tion have passed sentence upon the prisoners, or have referred 
the case to this Court, if he thought they deserved a severer 
punishment than he could inflict, still, I tbink, as the reference 
has been made, though not upon those grounds, we have acted 
rightly and in furtherance of justice in taking up the case for 
trial, and in proceeding to pass judgment. 

Tliere are three points that require our most careful consider¬ 
ation. 

Is^.—Under what law the offences charged are cognizable ? 

2nd ,—Arc the piisoners guilty respectively, of the counts 
charged in the Calendar P and 

. 'Ard .—If guilty, what punishment should be inflicted ? 

Upon the 1st point 1 concur with Mr. Toogood in opinion, 

2 z 2 
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1858 . that the case cannot como under Act Y. of 1843. This Act 
amended the law regarding the condition of slavery, and was 
ep em er , g^acted, in order that slavery sliould not be recognised in the 
^seof Civil Courts, and the rights ol slavery should not be enforced 
AnmuH'^and Company’s Courts, whether Civil or Criminal, 

two otliera. enacted that offences against slaves should be penal, as if 

done against a free man. 

Nor can it come within the provisions of Regulation X. of 
1811, which prohibited the importation of slaves by land or sea 
from foreign countries, and the sale of them in the Cotnpany’s 
territories. Regulation III. of 1832 extended the provisions of 
Regulation X. of 1811, and prohibited entirely tlie removal of 
slaves for purposes of traffic from one part of the British terri* 
tories to another. At the same time it enacted, that, after the 
promulgation of Regulation III. of 1832, ail persons concerned 
in the sale or purchase as a slave of any man, woman or child 
so removed, knowing him or her to have been so removed, shall 
be liable to imprisonment for six months and a fine not exceed¬ 
ing 200 Bs. commutable to imprisonment for the further period 
of six months. 

Nor can the offence be tried under the provisions of Section 
2, Regulation VII. of 1819, which renders liable to punishment 
by a Magistrate, or in aggravated oases to commitment by him 
to the Sessions Court, persons guilty of enticing or causing to 
be enticed from their hotnes unmarried females under the age 
of maturity, without the content of the husband or parent or 
guardianty for purposes of prostitution or other unlawful 
object. 

In the present case, there is no charge of this nature. The 
leases of the children purported to be, whether rightly or 
wrongly, on the port of the parents, and there is no evidence 
whatever before us to show that they were enticed from their 
homes without their consent. 

Although the Criminal Regulation Law is chiefiy founded 
upon the Mahomedan Law, and 1 cannot discover any Regula¬ 
tion under which the offence charged could be said to be 
strictly cc^isable, still I consider that the spirit of the Regu¬ 
lation law is consonant with the spirit of the English law, and 
the spirit of both is repugnant to any local custom or practice 
that is contrary to morality and justice and the law of nature. 

The precedentsi moreover, of this Court, cited both by the 
Magistrate and Sessions Judge, have an important bearing 
upon the ouestiun. 

In the first that of (Government versus Musst. Golah Pesha- 
gur and others of the 8tif May, 1841, the sentence of five years’ 
imprif^oument with labor was passed by Mr. D« C. Smyth, who 
considered the case one of an aggravated nature, and a severe 
example necessarjr to put down such barbaritieB.” Mr. Lee 
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Warner, although he concurred with Mr. D. C. Smyth in “ the 1858. 

condemnation of the abominable practice of selling girls,” was- 

of opinion that in the then existing state of the law, the Court a. 

had no power to punish the prisoners, because there was no C“se of 
evidence to prove any act of violence, or their having taken . 
away the girls clandestinely from their friends or relations. two^oUiers”^ 
He made the following remarks. “ If enquiry is made, I believe 
it will be found, that this supply of girls, for the purpose of 
prostitution, is obtained by purchasing them when young, from 
their parents or friends not being able to support them; and 
that they are brought up and looked upon as the property of 
the buyer ; and that the profit arising from their prostitution, or 
from the sale of girls, is as much considered the right of the 
owner, as it would be if any animal were sold. That this is 
a most painful and revolting fact, and that it calls for the 
interference of the law, all will admit; but, until some law is 
generally made known, I do not think that we can punish those 
following the custom, who are not knowingly guilty of a 
criminal offence.” 

Mr. Rattray, in concurring with Mr. Lee Warner in the 
acquittal of the prisoners, desired that the proceedings might be 
laid before the Court at large, with a recommendation that the 
subject be submitted to Government, with the view of eliciting 
an enactment suitable to the occasion. 

The Law Officer was then called upon to state whether under 
the Mahomedau law any, and if any, what offence had been 
proved against the prisoners, and upon his declaring that 
the selling of free-horn persons was prohibited by the Maliome- 
dan law, and as the attempt to do so in this case was clearly 
established, the prisoners were punishable at the discretion of the 
Court** Mr. Reid concurred in the conviction and sentence 
proposed by Mr. D. C. Smyth. 

The case of Government versus Musst, Gourmonee Peshagur 
and others of the 10th May, 1853, was tried by Mr. C. Steer, 
the Sessions Judge of Backergunge. The futwa of the Law 
Officer of his Court declared that the simple sale of a wife was 
not regarded as an offence; yet the law did not allow of a sale 
to aprostitute^ which was am offence punishable at discretion** 

The Judge sentenced the prisoners to five years’ imprisonment 
with labor as being all equally criminally concerned in the 
sale of a helpless little girl into a-slavery of the most infamous 
and demoralizing kindand the sentence in appeal was con¬ 
firmed by this Court (present: Mr. J. R. Colvin.) 

The case of Government v^sus Sheikh Shetabdee and others 
was tried by Mr. G. P. Leycester, Officiating Sessions Judge of 
Dacca, who sentenced three of the prisoners respectively to two, 
four and five years’ impiisonment with labor and a fourth to 
seven years’ imprisonmeut with labor in consideration of his 
being a police officer. 
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1B58. The punishment inflicted by Mr. Leycester was reduced by 
this Court (pres(‘nt: Mr. A. J. M. Mills) upon the following 
pcm er . which are recorded in his judgment, 

rase of “The prisoners have appealed, urging that they have com- 
AMTwrw^^'n 1 “ fitted no offence. The prisoners are not charged with kid nap- 
two others? ** child, or taking it by force or fi-aud out of the lawful 

“ custody of its parent or guardian, but merely with the sale and 
“ purchase of it for the purpo><es of prostitution. 'Phis crime is 
“not specifically provided for by the regulations ; hut the Maho- 
modan law, as declared by the Law Oliicer of this Court, makes 
“ the sale of a child for immoral purposes a misdemeanor, by 
‘‘ wliich tazeer i.s incurred ; and the Court must therefore treat it 
“as such. The child was without a protector of any kind, and 
“the ])risoner No. 12, docs not appear to have used force or any 
“illegal means in obtaining the child ; hisstatemc-t indeed, tliat 
“ it was made over to him by another to sell for that person’s 
“ heni-fit, is not disproved, nor does the case itself disclose any 
“ circumstances of aggravation, which distinguish other cases of 
“ this nature as published in the Nizamut lieports. 'I'here is no 
“doubt that tlie child was sold and bought for purposes of 
“ ])rostitution ; and the proof is complete against the prisoners ; 
“hut tlie punishment awarded is, with reference to the nature of 
“ the offence, ns above stated, excessive. The Mayi'^trate should 
“ have disposed of the case himself, under Section 19 liegulatiou 
“ IX. of 1807, unless he considered the penalty provided by that 
“law insufficient for the criminality of the olfence. Ju myjudg- 
“ ment it is fully sufficient.” 

The punishment inflicted upon the prisoners was consequently 
reduced to six mouths and three months’ imprisoumeut and a 
fine of 20 Rs. or in default of payment to labor. 

There are cases tried in the Civil Court, which it is not 
necessary to cite, and which would only show the long con¬ 
tinuance of the revolting practice. I would refer only to the 
following foot note to the case of Musst. Chuttroo, appellant, 
versus Musst. Jussa, respondent, 28th March, 1822, Sadder 
Lewanny Adawlut, Select Reports, Vol. HI page 142. 

“ The case here alluded to originated in the year 1816, in the 
“ district of Furruckabad. A girl had been purchased when an 
“infant from her parents by a prostitute, and having been 
“educated in the courses and for a long time followed the disre- 
“ putable practices of her mistress, she at length attracted the 
“special notice of ^adee Yar Khan, a most respectable person, 
“ who agreed to mdrrj^ her in the event of her relinquishing her 
“ unlawful occupat^n. 'i'his slie consented to do, and having 
“ left the house of her miBjjxess, proceeded to that of the indivi- 
“ dual above named The prostitute who had purchased her, and 
“ Wlm of course dreaded considerable loss of profit from her 
“ departure, petitiofied the Magistrate of Furrucliabad to compel 
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her return, with which request that officer, from a mistaken 
“ notion of duty, complied. An appeal having been preferred 
from the above order, the opinions of the he^t authorilies in 
“ that quarter were taken as to the validity or otherwise of the 
“ prostitute’s claim ; and the same question having been pro- 
‘ pounded to the Law Officers of the Sudder Dewaany Adawlut, 
‘ they all unanimously declared that it rested on no legal founda- 
tion whatever; that a child purchasi d in its infancy was at lull 
‘ liberty when of mature age to act as best suited its inclination; 
‘ and that it was even a duty incumbent on tbe Magistrate to 
‘punish any attempt at compelling adherence to an immoral 
‘ course of life. For further in foimation on this subject see 
‘ Principles and Precedents of Mahomedan law, article slavery.” 

In the case of Sheikh Khawaj and others, appellants, 
Mahomed Sabir, respondent, August 28th, 1830, Sudder De- 
waimy Adawlut, Select IJeports, Vo). V. Jfage 61, the Court was 
guided by the opinion delivered by its Law Officers in 18U9 on 
refcidice from the Judge and Magistrate of Bundelkund, the 
substance of which was that “ freedom is the natural state of 
“ man, and legal servitude only ari.-es from infidelity and captivity 
*• in open war with a Moslem e(mqueror, or from descent from such 
“infulel captive. Consequently the sale, in a state of destitution, 
“ of a child or of the vendor’s own person, establishes no right of 
“ })roperty in, or dominion over, the object of the sale.” 

In Macnaghten’s Mabomedan law, page 321, Case VI. the 
following question is put: “A prostitute hires the daughter of 
another woman, as a slave, for the sum of twenty ru[iees and 
causes her to follow the same line of life as herself. Is such 
transaction lawful ?” The reply is :— 

“ According to law, the transaction (as appears on the face 
“ of the deed) is not allowable, because the authority of parents 
“ over their children is restricted to the age of childhood ; and 
“ after the}-^ attain puberty, the parents have no authority to 
“ dispose of their persons or property ; but in the present instance, 
“ it seems that the mother let out to hire her child, while only 
'* six years old, in slavery, for the term of ninety-five years. Now, 

‘ after the age of puberty, (the extremest verge of which is 
‘ fifteen years according to law) parents haye no right of disposal, 

‘ as affecting tiieir children. This hiring therefore for the term 
of ninety jive years cannot, under such circumstances, he admis¬ 
sible. It has been declared in works of authority, that if a 
person has been let to hire by his parents during his childhood, 
he is at liherty, on attaining the age of puberty, either to con¬ 
tinue in service or to annul the contfhet entered into by his 
parents, by emancipating himself froni bondage. Besides the 
® prostitute is exceedingly reprehensible; and it can 
never be tolerated, tluit a person of this description should hire 
another io make herjollow the same pursuits.'' 
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1858. The sale of a free man is classed in the Hedaya, see Vol. II. 
“ page 29, together with the sale of carrion and bloody amongst 
ptom er. null and abominable sales. 

^se of From the information 1 have been able to collect, there is, 
AMiKON^^and ^ no doubt, tliat according to the spirit of the Mahome- 

two others. Law, as laid down in the chief authorities and their re¬ 
spective commentaries and annotations, leases like those before 
us are equivalent to sales, that the lease or sale of a free man 
is in its essence contrary to one of the established principles of 
the Mahomedaii law, and that especially all leases for unlawful 
purposes are illegal. I have the authority of Captain Lees, 
Principal of the Mudrisa College, whom I thouj'ht it right to 
consult, in support of this opinion. 

Tiie distinction between the sale of a child and of its unborn 
progeny; and the lease of them for 95 years, for the pur¬ 
poses of prostitution might, upon a point at issue in a case, 
be attempted to be drawn in a Civil Court, if the legality 
of the contract was the point to be tried under the 
Mahomedaii law, the unlawful purpose not being establish¬ 
ed. In the case of Zuhurun Nissa, appellant, versus Khyrut 
Ali and others, respondents of the Ibtli March, 1830 Sudder 
Lewanny Adavvlut Select Reports, Vol. V. Page 18, it appears 
that the futwa of the Law Officer of the Provincial Court of 
Patna declared that a formal deed assigning the person, labor 
‘ and future offspring for a term of fil’ty-five lunar years, did 
‘ not legally operate as a sale, being in fact a limited assignment 
‘t« the way hire, creating no proprietary dominion. It is 
“ true (the Jutwa proceeds) ^sX'conveyances of slaves a/re ordi- 
‘ narily made in this form ,* but in law contracts o^sale and hire 
are nominally and essentially distinct, and custom cannot prevail 
* over law.’* 

We are not here, however, sitting upon a criminal trial, to 
make these nice distinctions. It is sufficient for us, that the 
leases, or contracts of hire, being of free children, and in one 
case of the unborn progeny of a free child for the most nefarious 
of all possible purposes, are, if we look only to the Mabomedan 
law, wholly and essentially unlawful. But, if we regard the 
enme, as it is, one against morality and justice and against 
nature, of the deepest dye, although there is no specific law 
to meet the case, still the precedents of this Court, to which 
1 have referred, the opinion of the Mahomedan Law Officer, 
upon which one of them was decided, and the spirit of the 
h^ulations as consistent with the spirit of tlie English law, 
arm us with suiEcient aitthoritj to pass such sentence as we may 
think proper upoc oonvJ^Mon of the prisoners. Of the guilt 
of Musst. Amirua, there can be no doubt. Although the evi¬ 
dence before the Sessions Judge appears to have been tampered 
with, the documcsits themselves, and the facts of the oase witl) 
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her admissions before the Magistrate place her guilt beyond a 
question. She states before the Magistrate that she did not pur¬ 
chase the girls, but only lease them. She had in the same way 
obtained ten other girls, since she kept a brothel; that four 
children born from them live with her, that she is the owner of 
them, and that some of the girls were Hindoos, but that she 
had made them Mussulmans. It is scarcely possible that there 
should be anything in any recognised system of slavery to 
surpass in all its hideous features, the offence of which she is 
guilty. The helpless victims arc bound over, and in one case the 
progeny, if any should be bom, for more than the natural term 
of a man’s life, from ninety to ninety-five years, hand and font, 
body and soul, to the most debasing servitude and moral degra¬ 
dation, to perpetual pollution and infamy; and the contract 
is sealed b}’ the chief Mahomedan Law Officer of the district. 

It is time tiiat an end should be put to such revolting prac¬ 
tices, and that there should not be even the semblance of a law 
to give them apparent sanction. 

1 would go further than this Court has yet gone, and con¬ 
victing the prisoner Musst Amirun of the crime charged, would 
sentence her to seven years’ imprisonment with labor suited to 
her sex. 

Regarding the extent to which the Cazee or the other prison¬ 
er are accountable for their share in the transaction, the question 
is, I admit, a very difficult one to decide. 

That the Cazee It new he was registering an unlawful docu¬ 
ment, and that he knew the children under the registered deed 
were bound over for life to the slavery of prostitution, I have 
not the slightest doubt. Musst. Amirun he knew to be the 
keeper of a brothel. In the leases she is described as a “ towaiff'* 
which is the plural of iaifali itself, a noun of 

multitude signifying “ a party of dancing girls.” The wo>d 
teclmically rniglit have been used in the singular to describe 
her as a dancing girl; hut giving it this signification makes 
little difference, as in India a dancing girl and prostitute are 
synonimous. But admitting that he had guilty knowledge of 
tlie character of the leases, tlw profession of the lessee, and 
the future condition of the victims, it wouhh ^ think, ho strain¬ 
ing legal evidence too far to interpret the registration, an 
official act, into t)ie act of an accomplice^ aiding and abetting the 
crime, which is the charge against film. 

The Cazee rests his defence chiefly upon the plea, that the 
documents were leases, and that such leases without prohibition 
have been registered by every Cazee in^be district, and also in 
the office of the Register of deeds. Before the Magistrate li^ 
admitted, that he was aware that it was forbidden to sell free 
born persons, but that under these deeds, the children were nut 
sold hut given in lease. 

TOL. viii. 3 a. 


1858. 


September 3. 

Case of 
M ns3T. 
AMfEUN and 
two others. 
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18.18. ^ Under the provisions of Regulation XXXIX. of 1793, 

T - Cazees were appointed “ for the purpose of preparing and attest* 
«P m r 2. jyjg, gf tranrfer and other law-papers'' as well as celebrat- 
Oaaeof Jug marriages, and performing certain religious duties and 
AMiHnw*^’ ceremonies prescribed by Mahoraedan law. 
two other ° They were furnished with copies of the Persian and Bengal 

translates of all Regulations, printed and puidislied by the 
Government, see Section 10, Regulation XXXIX. of 1793. 

Harrington in his analysis of the Regulations, page 219, 
Vol. I. upon the oflSce of Cazee, remarks; “ The judiciiil fuuc* 
“ tions, which appertained to the office of Cazec-ul-Cozat or 
“ head Cazee, and in some instances to that of inferior Cazees, 
“ under the Mahomedan Government, have been discontinued, 
since the establishment of Courts of justice under the superin- 
“ tendenee of British judges; and the general duties of the pre- 
“sent Cazees are confined to the preparation and attestation of 
“ deeds of conveyance, and other legal instruments, the celebra- 
“ tion of Mussulman marriages, and the performance of the 
“ ceremonies prescribed by the Mahomedan laws as births and 
“ funerals or other rites of a religious nature.’* 

The functions appertaining to the office under the Mahome¬ 
dan Government which were discontinued, are explained in 
Hamilton’s translation of the Hedaya, Vol. II. book 20 on the 
duties of the Cazee. 

On the 24ith July, 1833, the Commissioner of Circuit, lOth 
division brought to the notice of this Court, a practice prevailing 
in Tirhoot of registering leases of a similar character to those 
before us, and requested the 0 [)iiiion of the Court as to the 
legality of such transactions being registered under Regulation 
XX. of 1812, or any other law enacted for the guidance of the 
Register of deeds at the same time, he added, see 6th para, of 
his reference,—" In my general report to Government, I purpose 
“commenting on the policy of any longer openly supporting, by 
“the records and decisions of our Courts, a monstrous system of 
“ slavery, perhaps the only relic of the barbaric operation of Ma- 
** bomedan law, which has not been either modified or superseded 
** by our more mild and civilized code.’’ 

Upon this referenae, the Court issued on the 16th August, 
1833, Construction No. 812, which was published for general 
informatiot), and in which the Commissioner was instructed 
that as the deeds of the description alluded to by him were not 
specified in Kegglation XXXVI. of 1793, or Regulation XX. of 
1812, the regpsti^ of them was illegal under the prohibition con¬ 
tained in Sectioii 7 of tii^ Regulation last quoted. 

^ Looking at tissse Reflations, the rules prescribed for the 
guidance of the Hazee, the duties which he was appointed and 
enjoined to discharge, and the prohibition in the Construction 
cited to the registration of these iniquitous leases, although 
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I acquit him for the reasons which I hare stated, of the charg'e 1858. 
as brought agaiust him in the Cahuidar, still it is clear through- “ 7 ~ ^ 

out all the proceedings on the trial, that he abused the authority ®P *" • 
reposed in him V>y the Government, and acted dishonestly and 
illegally, contrary to the design of his appointment, and the 
rules laid down for his guidance. He not only knew that these others, 
leases were unlawful, and that they were not the legal transfers 
or conveyances, the registration of which was sanctioned by 
the law, but he must have known, ihat he was strictly prohi¬ 
bited from registering them, whatever may have been the 
prevailing practice elsewhere, there could have been no error 
or mistake. His defence is therefore a quibble, and the distinc¬ 
tion which lie draws in exculpation of his conduct between a 
sale and a lease is a pretext and a sham. 1 find him guilty as 
an officer holding a responsible appointment, of gross and cul¬ 
pable neglect, in the discharge of his duties. There is no law, 
which we could enforce, attaching to the offence of regi.stering 
such leases, knowing them to be unlawful and prohibited, the 
penalty of either fine or im|)ri8onnient 

Under Section 11, Regulation XXXIX. of 1793, Cazees may 
be sued in the Civil Court, for any undue practices in the dis¬ 
charge of the duties prescribed to them by any of the Regu¬ 
lations. 

Under these circumstances, as I consider the Cazee to have 
been guilty of wilf ul misfeasance in the execution of his office, and 
as besides the forfeiture of his appointment, we can inflict no other 
punishment upon him for such culpable dereliction of duty, 1 
would, under Clause 2, Section 4s, Regulation Vlll. of 1809, direct 
his immediate removal from his office, as totally unworthy of the 
confidence of Government and of future employment in its 
serviee. 

I would acquit Toolseeram prisoner No. 3, of the charge, as 
laid in the Calendar, viz. of being an accessory before the fact 
regarding one of the leases, and aiding and abetting the crime 
in writing it, because 1 think the charge cannot be legally sub¬ 
stantiated by the evidence, and because some of the reasons 
which 1 have given for acquitting the Cazee, apply with equal 
force in favor of his acquittal. He wa^ a mohurrir in the 
Cazee’s office, and would have better ground for pleading, in 
palliation of his offence, ignorance of the nature of the act, and 
the responsibility attaching to it, than the master who employed 
him. 

1 would only, in oonclusion, remark that 1 think Mr. Toogood 
the Magistrate deserves great praise fdf bringing to light and 
exposing the system which prevails of giving by the official 
registration of them, the apparent sanction of the law to such 
nefarious practices. 

1 believe every town in Rongal, and I fear almost every large 
3 ▲ 2 
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1858. and populous village too, has its Musst. Amirun, who, if not 
^ j 7 ^ under registered leases, still under a contract of some kind or 

l» cm er . permitted and acknowledged ouonenhip over female 

children, and keeps them in servitude^ if not as slaves, for the 

A«i'EDr;„d, n I •« . . U 

two others. Tnogood recommends that a specific law should he 

passed, making the offence of selling or buying girls for the pur¬ 
pose of prostitution, a felony punishable with seven years’ im¬ 
prisonment. 

H is recommendation deserves the serious consideration of the 
legislature. If any such law should be enacted, a provision 
might be inserted in it, making the offence of registration of 
sales or leases for such purpose, a misdemeanour punishable 
with a heavy fine or imprisonment. 

Mr. II. V. Bayley .—It would appear from the letters of the 
Sp'.sions .Judge, that he looks upon this case as one to be de¬ 
cided with reference to Act V. of 181'3. 1 do not think that 
law applies to it, but is one relating to the abrogation of any 
alleged right of property in slaves, and to the repudiation of 
slavery. It has no penal provisions bearing upon the case be¬ 
fore us; and 1 shall not therefore refer to the above law here¬ 
after. 

The first part of the preamble of Regulation VII. of 1819, 
seems, to a great extent, to have had in vievv the correction of 
the evil results patent on the record of this case. But the 
portion of it enacting penalties relates to “ enticing and taking 
away,” which are not charged or shewn hero. 

Having in view the distinct character of the acts charged 
against each prisoner, it will be convenient to take their indivi¬ 
dual cases separately; and in so doing to consider tlie specific 
charges against each ; how those charges are proved ; whether 
they are penal; and by what laws ; and to what extent; and 
th(3 proper measure of punishment to be awarded to each of 
those who may be found guilty. 

Prisoner No. I, Amirun, is charged with I. “ Purchasing or 
taking in lease for the period of 90, 91 and 95 years, 
girls, being minors, of the age of seven years and up¬ 
wards, and free born jsubjects of the State for the purpose of 
making them prostitutes. 11. With registering the deeds of 
lease in the Cazee’s Court.” 

The leases, tratislated into English, and marked A. B. and C. 
are annexed. 

Prisoner No. 1, Amirun admits that she executed and re¬ 
gistered them. She is feoved to have been then, and since, a 
brothel-keeper, fl'here ^ nothing to shew that she made any 
■ arrangements, as is customary in all other classes of native 

society, to provide for the marriage of the girls whom she 
thus took on hir#. Mohree, one of them had a child without 
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bring married. Chandoo another deposed to the Magistrate 
that she was being brought up to the calling of a prostitute, 
but was not old enough to be one. Mohree deposed to the 
Magi-strate tlmt prisoner No. 1, made her a prostitute, that she 
gave lier earnings as such to prisoner No. 1, and was at the 
disposal of tl>e latter. Prisoner No. 1, herself states to the 
Magistrate that the girls were to be prostitutes if they pleased, 
and that she was at liberty to buy them with that view. 

It is true that the evidence of Mohree and Chandoo, and the 
statement of prisoner No. 1, before the Sessions Judge do not 
repeat the above, but shew prisoner No. 1, to be now a shop¬ 
keeper, and the above girls, servant-girls only. But there is 
no other reasonable conclusion to account for the directly con- 
ti adictory nature of these statements, than that the witne.ssos 
were tampered with, or at any rate perjured themselves, and that 
prisoner No. 1, altered the admissions she made before the 
Magistrate. Still even before the Ses.sions Judge, Chandoo 
dojjoses that her motlier was a prostitute, that she herself was 
horn one, and that so she was sold to Amirun. Mohree also 
states to the Sessions Judge that when she was old enough, she 
was \mchaste. 

The witnesses Nos. 1, 2 and 3, (Bhutoo, Eamun and Khe- 
mun) depose to the Magistrate that they witnessed the deeds, 
and that prisoner No. 1, had in view the bringing up the girls 
to her own calling of prostitution. They retract this before 
the Sessions Judge, but give no reason for the contradiction in 
their evidence, and the only reasonable presumption is, that 
they perjured themselves. 1 will refer to this hereafter. 

The above evidence before the Magistrate, corroborated as 
I think it is, by all the probabilities of the case, as shewn by the 
leases in connection with the calling and character of the pri- 
soticr No. 1, and the habits in this country of the class to 
which she belongs, is I think legally sufficient to prove that 
prisoner No. 1 hired the girls for the purpose of making them 
prostitutes. 

The questions to be next resolved are, whether such act is 
illegal, and if illegal, also criminal; and by what laws in either 
case ? 

I will first regard the bearing of the Mahomedan law on the 
facts of the case. 

The sale and purchase of a free-born subject is illegal by that 
law. The sale of one’s self is of doubtful legality by it; but the 
letting out to hire of a person^br life is legal. (V. Macnaghten’s 
principles and precedents Ed. 1825, fige 65, para. 1, and page 
68, paras. 17 and 18.) 

In the cases of the leases marked A. and B. they are heyond 
life, for they include the hire of the girls’ progeny, and thus are 
bi^yoiid legal hire. The illegality of the sale of progeny, to be 
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is declared in the Hedaya. (Yul. 1. page 432, Ed. London 
1791) 

So far the legality having been considered, it remains to see, 
what the Muhomedan Law deems criminal or penal in such 
transfer. 

The sale of a free-born person is by Mahomedan law criminal 
and punishable by tazeer. (V. Law Officers* Opinions in Nizamut 
Ailawlut Select Reports Vol. VI. page 7, line 3, May 8th, 1841, 
and Nizamut Adawlut Reports, 17th October, 1853, Vol. III. 
Part II. page 644.) 

But is there in this case? The deeds on which the 


charges are based, are leases. The mere sale is illegal and 
criminal as before shewn. The mere hire is not illegal, as also 
before shewn. The hire before us is doubtless tantamount in 


result, and therefore equal in criminality to a sale; and the 
Hedaya says: (Vol. II. page 234, Ed as above.) “Hire is 
rendered invalid by involving an invalid condition in the same 
manner as a sale, for hire stands in the place of a sale, whence 
it is that a contract of hire, may be dissolved in the same 
manner as a sale.” But the legal analogy which may be good 
for arguing against legal validity, cannot alone be assumed to be 
sufficient of itself to prove criminality; for penal laws must be 
construed strictly by their terms, and by the ordinary construc¬ 
tion those terms legitimately bear. 

Then, is the hiring by prisoner No. 1 of the girls for pur¬ 
poses of prostitution criminal by Mahomedan law F The case 
of October 17th, 1853, shews that the Mahomedan law as de¬ 
clared by the Law Officer of this Court, makes the sale of a 
child for immoral purposes a misdemeanor, by which tazeer is 
incurred ; and the Court must treat it as such. 

1 have, however, held the leases here are leases; and not a 
sale. 


But in p. 322 of Macnaghten’s work before cited, there is a 
futwa that the hiring of a girl hy a prostitute to he brought 
up to her own calling is inadmissible; and then the words. 
“ Besides the life of a prostitute is exceedingly reprehensible, 
and it can never be tolerated that a person of this description 
should hire another to make her follow the same pursuits.*' 
Moreover the note*to Budder Bewanny Adawlut Reports 
Vol. III. page 142 shews, that under Mahomedan law the 
Magistrate should punish the attempt of compelling a person to 
continue to lead an immoral life. 


These expositians of theMahomedan law authorize the opinion 
that the hiring the pt4.3oiter No. L is a misdemeanor. Both 
these expositions and the opinion cited in the case of October 
17th, 1853, shew that the Mahomedan law looks to the immoral 


purposes of the transfer. 

indeed the transfer hyhire^ such as is before us, being jibr life, 
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effects the imimral purpose in which the Mahomedan law lays f 1858. 

the gravamen of the misdemeanor, although as to the legality -- 

of the different species of transfer, it makes a clear distinction. September 2. 

I had doubts whether the person who bought and the person of 

who took on hire were both wrong doers by Mahomedan law, 
or only those who sold or gave on hire; but the expositions others 
I have above cited have resolved my doubts, and that law, by 
those expositions, includes the case of those who take on hire. 

1 further think the act of which' prisoner No. 1, is guilty 
comes within the misdemeanors which can bo punished under 
tlie Regulations. The policy of the Regulation law is clearly 
indicated in the first part of the preamble and in Section 2, of 
Regulation VII. of 1819. There the evil, the correction of 
which is aimed at, is the bringing up girls and others for prosti< 
tution. The “ taking and enticing” is only provided against 
as one kind of means to that end. And under the Regulations, 
all concerned in the misdemeanor would be liable to punishment, 
although of course, the measure of it would be awarded witii 
reference to the relative degree of guilt, proved against each 
individual in each case. 

I therefore convict prisoner No. 1, both under the Mahome¬ 
dan law, and under the Regulation law, on the Ist count, i. e. 
of taking on lease girls for the purpose of making them prosti¬ 
tutes. She is also guilty of the 2nd count: i. e. registering such 
leases ; but that is a subordinate act and one done in completion 
of that charged in the first count; and requires no further re¬ 
mark. 

As to the measure of punishment to be awarded to prisoner 
No. 1, Aminin, I would first remark that persons guilty of 
mi.sdemeanors under the Mahomedan law and Regulations, are, 
under Section 19, Regulation IX. ot 1807, liable to be punished 
either by the Magi»«trate, or, if he considers the punishment he 
can infiict too little, he can commit the case to the Ses¬ 
sions Judge. This case has been thus committed, and has 
been referred to us, as the judge and assessors have dif- 
ferred. On the one hand, we have to look at the general 
prevalence of the offence, as shewn on the record, and the 
repeated acts of the same kind done by prisoner No. 1, i. e. in 
fully ten instances ; on the other hand, the same record sltews 
such acts have been practically little interfered witli by 
penalties consistently enforced against them. On the whole, 

I think the claims of justice will be met in this case by a 
sentence of two (2) years’ imprisonment with labor suited to 
the sex of the prisoner. The labor etftimatable on a payntent 
of a hue of 50 Rs. The precedent of tlie 17th October, 1853, 
supports this smaller measure of punishment. 

* Prisoner No. 2, Kazee Mahomed Natiq. —He is charged with 
beiug an accomplice and aiding and abetting in the crlnie 
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1858. cliargod in the 1st count. He admits having registered the deeds 
~ ~ A. B. C. and many similar deeds ; but pleads that other Cazees 

©ptem er . j Registers of deeds have done the same, but he says that 
Case of j,g ignorant of any criminality in so doing. The record 
AMiEUN^^and letters of the Sessions Judge and 

two others, their enclosures substantiate the first part of this plea. There 
is, however, no doubt that this prisoner knew prisoner No. 1, 
to be a brothel-keeper; and that the girls would be brought up 
to prostitution. He cannot, however, be found guilty of aiding 
and abetting a specific offence when he acted only as a ministerial 
officer, and in no way in an individual capacity. He is not shewn 
to have been in that capacity present, aiding and abetting oii 
any occasion of these transfers of girls to Ainirun, pri.'^oner 
No. 1, nor to have known or to have been concerned, 
(otherwise than by rt'gi.stering the.se deeds) with the parties to 
the transactions, or with the transactions themselves. 1 w'ould 
tlierefore acquit this prisoner and direct his immediate release. 
He should not have been committed. 

Prisoner No. 3, TooUeerain, is charged as an accessary before 
the fact and as aiding and abetting. He copied fair, one of the 
deeds Irom the draft brouglit by Amirun to the Cazee’s office, 
he, being an assistant writer (apparently) there, and to have no 
connexion otherwise with the parties or their transactions, 
1 would therefore acquit this prisoner, and direct his immediate 
release. He should still less have been committed. 

I think the witnesses Nos. 1, 2 and 3, should be committed 
for peijury. They made contradietory statements before the 
Magistrate and Sessions Judge on a point material to the issue 
of the case, and this by the Regulations, is perjury. That ma¬ 
terial point was, whether the girls were hired to be brought up 
to pro.stitution. To the Magistrate they deposed they wore, 
and that prisoner No. 1 was a brothel-keeper and hired them 
fur the purpose. To the Ses-sions Judge they said the reverse, 
and that prisoner No. 1 was a shop-keeper ; and the girls were 
her servants only. There was perjury also in tlieir evidence on 
the 2nd count against prisoner No. 1, and in that against [in- 
sower No. 2, as to the particulars of the registry of the deeds, 
and the Cazee’s cognizance of the object of prisoner No, 1 in 
the hiiing the girls. 

The matters tnooted in paras. 12, 13 and 14 of the letter of 
the Sessions Jii4ge are for the consideration of Goveriiment. 
Tlie fciessions Ju%e sliould act accordingly. 

The 1 Ith para, of the letter of the tSessions Judge contains 
an opinion appart^ntly iit^nsistent and illegal. He there states 
that he convicts of a cniuiual ofience, but finds no criminal 
intent. 

'1 he attention of the Sessions Judge is called to the vaguencKs 
of )iis letter of reference. Letters ol reference should succinctly 
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hut clearly and consecutively contain the charge, the evidence 
by which it is supported, the facts found on that evidence, the 
criminality established thereby, the law by which penalties are 
jirovided, and the extent of 'the penalty deemed proper for each 
prisoner under the circumstances of his case, with the reasons 
of the Sessions Judge for his opinion on that point. 

Mr. B. J. Colvin. —'I'his case has been referred to me in con¬ 
sequence of a difference of opinion between Messrs. Money and 
Hayley as to the term of imprisonment to which Musst. Amirun 
should be sentenced, but I hold that the proceedings of com¬ 
mitment and trial are void ah initio and that they should there¬ 
fore be quashed. There was no complainant before the Magis¬ 
trate, who proceeded “ motu and conducted the prosecution 
on the part of Government alone. In a case like this, it was 
not enough to justify the proceedings that Government should 
be prosecutor. Government is only put in that position to allow 
tlie complainant to give evidence as a witness, but here there 
was no complainant, or for the ends of justice in serious offences 
the ruling power may punish, though the injured party waive 
his private claim (Nizamut Reports, Vol. I page 367,) but the 
crime charged is not an offence to which this doctrine applies. 
It cannot be reckoned a heinous crime in which a Magistrate 
can act of his own accord by the last sentence of Section 4, 
Regulation IX. of 1807; for it is not an offence declared by 
law ; and the question is, whether it is one by Mahornedan law ; 
and clearly a Magistrate cannot act at all without a formal 
complaint in such case. The cases coming under Section 4, are 
those enumerated in Clause 1, Section 3 of the above Regulation, 
and even then, it is evident from the terms of the Regulation that 
a complainant as regards them is to be the rule and not the 
exception, and this is apparent also from Regulation IX. 1793, 
and 111. of 1812. On reference to the precedents cited in the judg¬ 
ments of Messrs. Money and Bayley, 1 see that in those of 1853 
there was a prosecutor, the party aggrieved, with Government. 
Government being only associated as prosecutor jjro formd under 
the instructions contained in Circular Order No. 85, dated 31st 
May, 1852, to enable the Government advocate to appear if neces¬ 
sary in the Nizamut Adawlut, while in the^ase of Golab Pesha- 
gur (May 8th, 1841,) the charge was forcible confinement and 
removing the girls from pface to place, and their statements 
were taken as evidence. In that case, Government prosecuted 
to have the benefit of their evidence as to the commission of the 
outrage upon them, but in this case, as is apparent from their 
depositions, the girls leased to the prisdl^er sought for no redress 
and preferred no charge. I hold the proceedings of the Magis¬ 
trate to have been entirely without warrant of law. I would 
therefore quash the proceedings of commitment and trial, and 
direct the discharge of Amiran. 

vuli Yiii. 3 n 
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1148. The case must go before another Judge. 

*-3/r. A. Sconce .—In disposing of this reference, I have to con- 

ep ember 2. myself to the charge prelerred against Musst. Atnirun. 

Case of That charge is as follows : purcliasing or taking on lease for the 
AMiKCN^^and years, girls, being minors, of the age of 

two others, seven years and upwards, and free-born subjects of the State, 
for the purpose of making them prostitutes. 

This charge is founded on three contracts mutually executed 
between the parents of the children, on the one hand, and 
Musst. Amirun, on the other. 

By the deed, dated 16th August, 1855, Fukeerbuksh lures for 
the period of ninety years, to Amirun, his daughter Chandoo of 
seven years of age, for the sum of Bs. 12-8. This child there¬ 
fore would appear to be now about ten years old. 

By the deed of 25th July, 1848, Musst. Teree hires, for the 
period of ninety-one years, to Amirun, her daughter Chandoo of 
four years, for the sum of Us. 7-12. This girl should be now 
about fourteen. 

By the deed of 15tli June, 1847, Musst. Tutree hires, for the 
period of ninety-five years, to Amirun, her daughter Mohree of 
seven years, for the sum of Us. 20. This girl should be now 
eighteen years old: but in her deposition she gave her age as 
twenty-five. 

If we follow these deeds, therefore, it is inexact to state, as is 
stated in the charge, that at the date of the contracts, the girls 
were of seven years and upwards. One would appear to have 
been only four years and the two others about seven years. 
In all the cases, a considerable time has elapsed since the con¬ 
tract was entered into, or what is called the crime was com¬ 
mitted ; in one case, about three years ; in the second, about teu 
years ; and in the third, about eleven years. 

1 apprehend that the duration of the contracts does not 
enter into the essence of the ofience. There is, obviously, no 
distinction, in this sense, between a contract for ninety and a 
contract for ninety-five years : and so, I suppose, the contracts 
might have been for fifty, twenty or ten years without varying 
ihe nature of the crime with which the Magistrate has charged 
the prisoner. The. crime, no doubt consists in hiring the 
children for the purpose of prostituting their persons, and must 
be understood to embrace a period no longer than is necessary 
for the consummation of that purpose. 

In the charge, the term ** taking on lease” or, as 1 prefer to 
say, hiring, is n|ade to alternate with the term purchasing.” 
The Magistrate?meansil^bably that the contract may be con¬ 
sidered equivalent to a purchase, and the. language used is 
comparatively imimportant, so long as the exact nature of the 
offence be distinctly intelligible 

To hire a child is not necessarily a crime. To receive into 
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one's house and to engage to keep a child for a longer or a 
shorter time does not in itself import an injury. In this case, 
we have no question of personal violence or personal restraint. 
Tlie prisoner is not said to retain the children against their will 
or against the will of those who should assert towards them the 
rights of natural protectors. The charge is wholly free from 
violence. So far as these proceedings go, the children were 
freely assigned by their parents to 4^inirun ; by her, to tjiis day, 
they have been maintained, and with her they prefer to stay. 
Indeed the girl Mohree professes to be her own mistress and 
independent of the protection of the Court. In her deposition 
before the Sessions Judge, she said, when she grew up, she co- 


September 2. 

Case of 
Mxjsst. 
Amibun and 
two others. 


liabited with a man and bore him a child and still lived with 


him. 


For these reasons, it seems to me that whatever may be said 
of other acts done, or purposes entertained by Amirun, the fact 
that she hired the children cannot he charged against her as a 
crime. No personal violence has been exhibited, and no re> 
straint of their personal liberty. And I would add that if the 
circumstance of duration, which I have already eliminated, 
were restored by way of aggravation, the hiring would still l)e 
no crime. The 90 years’ contract is, as regards the child con> 
traoted for, in itself nothing. By that contract, no personal 
restraint would be justified and, by it, towards the child no 
more criminal violence can be supposed to have been exercised, 
than if she had been bound by the threads of a spider’s web. 
The contracts as against the girls, no Magistrate could enforce. 
But, on the other hand, while the subjects of these contracts are 
not personally aggrieved; while they do not feel shackled by 
the contracts which Amirun holds, or the control which she 


exercises, it seems to me that we cannot treat the reception 
of the children by Amirun, and the utterly chimerical assertion 
of her right as a mistress for near a century, as a crime. 

In this view of the acts of Amirun, it is immaterial whether 
we describe the acquisition of the children as accomplished by 
hire or by purchase. A contract of sale must remain always 
unenforced and unenforcable: and, necessarily, any act of vio< 
lence or restraint done under the assumed riglit of that illegal 
contract, would properly fall within the cognizance of the 
Magistrate. Upon this point, there is not, there cannot be, 
any general misapprehension of a Magistrate’s duty. I do not 
speak now of the control exercisable by the natural or lawful 
protectors or guardians of minors; and, such cases apart, when 
acts of violence or undue restraint aM^ complained of, Magis¬ 
trates, I doubt not, are always prepared, as they are bound, 
to give redress. 

Before the promulgation of Act V. of 1843 slavery was legally 
prevalent. Since this Act, however, the fetters of slavery are 
3 B 2 



380 CASES IN THE NIZAMUT ADAWLUT. 


1858. 


September 2. 


Case of 
Mosst. 
AMTiitTN and 
two others. 


snapped, and moii and women are bound only by tlie engage^ 
ments of tlieir own will. 

I come now to what I take to be the gravamen of the charge, 
the hiring or reception and keeping of three young children so 
as to rear them to lewdne.sis and prostitution. Here, as every¬ 
where, the destiny is miserable. The unhappy fact is not to 
be softened and is to bo deplored. But 1 have now to deal 
with it as a criminal charge. The difficulties in the way of a 
conviction seem to me insuperable. It is to my mind no 
authority to know that, according to the Mahomedan law, the 
sale of a child for immoral purposes is a misdemeanour. An¬ 
other text may be found to distinguish between the sale of a 
free-born man and a slave, invalidating the one and legalizing 
the other. But I am not disposed, for the attainment of a 
casual purpose, to make use of the convenience which the 
Mahomedan law, practically obsolete, might, in general lan¬ 
guage, be found to furnish. If I am to convict and punish, I 
should wish the crime to be authoritatively and precisely 
defined. What then, is the crime, and under what conditions 


is it to form the subject of a prosecution ? Does the crime 
consist of the mere taking of a child by a woman, who, at the 
time of taking, can be proved to be a prostitute ? Or, besides 
the taking, does it extend also to the nurture of the child ? 
Does the crime embrace actual prostitution ; or, is it complete, 
if prostitution be avoided ? Is the age of the girl taken mate¬ 
rial, the same law applying to a child of 7 as to a child of 14 ? 
JHow is the crime affected by the woman, who originally receiv¬ 
ed the child, changing her habits of life ? Would the original 
reception of the child be still punishable, if she afterwards pro¬ 
posed to give her in marriage ? 

Again, it is equally important to consider the circumstances 
under which the Magistrate’s power to take notice of the of¬ 
fence shall arise. In the present case one of the subjects of the 
wrong done comes before the Sessions Judge with a child in 
her arms. She takes no offence. She wishes to be let alone. 


It is eleven years since her mother abandoned her to the pri¬ 
soner ; and it seems to me to be impossible after this interval 
to fix a crime u|K)n ^-mirun. If we do not stop at ten, we may 
not stop at twenty years. Here we have no question of con¬ 
doning an offenoje, because for years the offender has success¬ 
fully evaded the. pursuit of justice ; but, rather, in this case, for 
ten years, therq has been no charge; and seeing the relaxed 
morality and undefined law which have hitherto guided Us, 
I think it would)be unj^ to sustain this commitment. 

Again, speakihg not of what ought to be, but of what the 
law is, I am sate that Magistrates of districts are not compe¬ 
tent, as visitors’of houses of ill-fame, to enquire into the past 
lives and present positions of the inmates. Such is the function 



CASES IN THE NIZAMUT ADAWLUT. 381 

which in this case the committing Magistrate has exercised; 
but, as the law stands, it seems to me that the Magistrate is 
not competent to originate a prosecution of this kind: and if 
this conviction be affirmed, the duty would appear to devolve 
on Magistrates in every bazar and town of their districts, to 
set on foot investigations into crimes which ten years after the 
event it is thought expedient to denounce. I observe that 
Mr. Toogood reports in one of his letters that be has “ released 
three other women of 20, 25, and 35 years of age from the 
bondage” of Amirun. He does not say that these women had 
complained to him of any restraint being put upon them; and 
he would have acted more discreetly, 1 think, by abstaining 
from the show of authority, which possibly was not likely to be 
appreciated. 

For these reasons, I think the prisoner Amirun should be 
acquitted. The offence is indefinite. The prosecution is a 
surprise. The Magistrate’s interference is without authority. 

I have said nothing of the remarkably defective evidence 
recorded at the trial. 1 observe only that the Sessions Judge’s 
conviction is pronounced almost wholly, not on evidence deli¬ 
vered before himself, but on statements made before the Ma¬ 
gistrate. 

The Sessions Judge convicts but pronounces no sentence. 
He appears to have Wnsmittcd tiie proceedings to this Court 
in order that the prisoner, though legally convicted, might be 
pardoned. The Judge, I apprehend, was bound to declare the 
sentence which this conviction entailed: but, under the circum¬ 
stances of this case, 1 do not propose to return the proceedings 
for that purpose. 

Mr. C. B. Trevor .—This case has been referred to me as 
fifth Judge and the questions which I have to determine con¬ 
cern the prisoner Amirun alone, the other two prisoners charged 
in the calendar have been acquitted. 

The questions to be determined by me are, 1st, is the offence 
with which Amirun is charged a criminal offence known to 
our system of criminal jurisprudence or not ? 2ud, if it be, was 
the Magistrate warranted in inquiring into the matter on his own 
inei e motion, or was it necessary, under the law of procedure 
current in these provinces, that he should be first moved by a 
formal complaint in writing ? and 3rd, if the offence with which 
the prisoner is charged be a criminal offence under the law, and 
if the Magistrate were authorized in taking up the case himself 
without a complaint in writing, is the offence charged proved 
against the prisoner P ip* 

The third point might be enquired into first, and the two 
law points left for determination only, in case the evidence 
should be found sufficieiit to support the charge against the 
prisoner. As, however, by this course, in case the evidence 
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were insufficient, the points of law would receive no consider¬ 
ation, and as it seems advisable after four of my colleagues have 
given opinions, that I should also state mine upon them, I pro¬ 
ceed to consider the questions in the order in which they stand 
above. 

The offence charged against the prisoner Aniirun is the 
purchasing or taking in lease, for the period of 90 or 91 or 96 
years, girls, being minors of the age of 7 years and upwards, 
and free-born subjects of the State, for the purpose of making 
them prostitutes. 

The charge as btid is founded upon three deeds, dated severally 
the 15th June, 1847, the 25th July, 1848, and lObh August, 
1855 ; and, for the purpose of determining whether the charge 
is really for purchasing, or taking on lease, for the purposes of 
prostitution, (for both offences are erroneously coupled together 
by the word or” used in an interpretative sense) it will be 
necessary to turn to the deeds themselves. 

The three deeds are evidently drawn up according to one and 
the same mould. They recite in each instance on the part of 
the letter or lessor that he or she, the father or mother, being 
pressed by poverty had, for the consideration of a few rupees, 
leased his or her daughter, minors, to Musst. Amirun the pri¬ 
soner, for the period of from 90 to 95 years, for performance of 
whatever business of the said lessee might arise ; and that, 
having received the consideration money, each surrendered his 
or her daughter to the lessee according to the terms of the 
instruments; and the lessee or hirer, on her part, contracts 
that she will supply tljc girls with the necessary food and rai¬ 
ment, and employ them in any necessary business that may 
arise. 

Kow, there is no question that, under Mahomedan law, a 
parent can let out for liire an infant; and it is equally unques¬ 
tionable, that when the infant attains the age of puberty, she 
can either affirm or annul such contract entered into by her 
parents ;* but the point which I have now to determine is, 
whether the contracts entered into between the prisoner and 
the fathers and mothers of the three girls, is a contract of iiire 
at all under Mahomedan law. 

In order that a oohtract of hire should be valid under that 
law, it is necessary that the usufruct and the hire, in other 
words that the subject contracted for and the recompense fixed 
for the same, slmuld be particularly known and specified.f In 
the present oases, the general services of the minors are the sub¬ 
ject contracted for, and^ieirfood and clothing are the recom¬ 
pense to be paid by the nirers. So far, judgiiijg from, the taoe 


* Miumaght^’s Mahomeden law, page 821. 
t Hedaya, Tol. III. page 813. 
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of the deeds alone, there would seem to be nothing objectionable 1858, 

or invalid, in the contract. There is, however, a further recital- - - 

tljnt the fathers and mothers of the several girls, in consider- 2. 

ation of a small sum of money, had each surrendered his or her 
daughter to the hirer for a term beyond that of the duration . 

of human life. two others. 

Now, though these words, as used, are applicable to a con¬ 
tract of hire, I am of opinion that' beneath these words there 
lie all the essentials of a sale. There is the transfer, once for 
all, nominally, of the service of, but in reality of property in the 
children, for the term of their natural lives or a total surrender 
on one side, of all right in thorn in exchange for the sum of 
money paid by the other. 

As then, these deeds on which the present charges are based, 
though partly bearing the form of leases, are really and essen¬ 
tially contracts of sale, the charge against the prisoner will 
stand for purchasing the girls, being minors, with a view to 
making them prostitutes; and the question is, whether that 
offence is criminal under Mahomcdan law or not. 


Objection has been taken to the application of Mahomedan 
law to the present case, inasmuch as it is obsolete; but £ 
apprehend, that however much we might wish that it were so, it 
is still current, and that that law, as modified by the liogulations, 
is the law by which the Criminal Courts in the Regulation pro¬ 
vinces are at the present day, governed. At the same time, 
I should have great reluctance, were it necessary for the present 
case so to do, in exhuming a new crime from the Hedat/a, or 
other works of Mahomedan criminal law, and in applying it 
for the first time to the circumstances of this case. Such a 


course, however, of procedure is not in the present occasion, 
necessary. The crime of purchasing children for the purpose 
of prostitution, has been recognised by this Court as a misde¬ 
meanor under Mahomedan law on two different occasions so 


lately as 1853.* I have no difficulty therefore in following 
those precedents, and declaring that the crime, as charged, 
against the prisoner, is a criminal offence under our system of 
criminal jurisprudence. 

It is to he remarked that the gravamen of the charge 
as laid, consists in the immoral purpose for which the act of 
purchase was made. In order, therefore, to bring the crime 
home to the prisoner, the act of purchase, and the evil intent 
with which it was made, must both be proved; and if the act 
and the intent be fully proved to hay^ concurred in time, the 
Clime will be established, and this, it Appears to me, without any 
indeliiiiteMess or other difficulty. 


* See Sudder Niz.imut Reports for 1853, pages 630 and G43, 
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-7—^ misdemeanor under the law, I am of opinion that it was- not 

September 2. Magistrate of his own mere motion to origin- 

^80 of enquiry ; but that a formal complaint in writing was 

^ecessary, before he could move in such a matter. The words 
two others. Section 6, Regulation IX. of 1807, are clear upon the point; 

and require that a formal complaint in writing, should be 
preferred to the Magistrate, as to all bailable crimes and mis¬ 
demeanors. Whatever difficulties may arise in some instances 
none can arise in the case before me. The offence is simply a 
misdemeanor, and it is a bailable offence; and consequently, under 
the express words of the law above cited, requires a written 
complaint to be preferred, ere the Magistrate can take cogni¬ 
zance of it. 

But it may be said that though the law of procedure in ques¬ 
tion requires a formal complaint in writing in certain cases, still 
the present offence charged against the prisoner is one against 
public morals, and is included within the provi.sions of Act II. of 
1856; and if so, the Magistrate could, on his own personal 
knowledge, proceed against the prisoner for the offence with 
which she stands charged. 

The law in question was passed with a view of enabling 
Magistrates and certain other officers to take cognizance of all 
offences which affect the public, without requiring a complaint 
in writing and the attendance of a complainant. By its first 
Section, it is enacted that “ so much of Section 5, Regu¬ 
lation IX. of 1793, of Section 5, Regulation VI. of 1803, 
of Section 6, Regulation IX. '»f 1807, of the Bengal 
Code, as require a complaint in writing to be preferred to a Ma¬ 
gistrate or the attendance of a complainant shall not apply to 
any offence which affects the public,” and Section 2 enacts, 
“ that a Magistrate or other officer having jurisdiction over such 
offences may, on the information of a Police officer, or other 
person, to be given on oath or affirmation, or on his own per¬ 
sonal knowledge (having first recorded the ground thereof in 
his own hand-writing) proceed against any person for such 
offence in the same manner, as if a complaint in writing had 
been preferred and duly deposed to.” 

What, then, are the offences which affect the public ? 
Offences may be divided into three classes; those which affect 
the individual aid him alone. Amongst these can come all 
petty offences, such as abusive language, calumny, inconsiderable 
a««Bault and affrajr. Th^ which injure both the public and 
individuals, such ^as, burglary, arson, and, in short, all 

malicious offences against person and property ; and thirdly, 
those which are purely public in their character, such as acts 
endangeiing the public health, public morals and decency, 
public peace, and public justice. These become, by their very 
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existence, criirunal, and it is immatenal wliether in fact tlioy 
have produced injury to any individual or not. 

It is to this class, it would seem, from its terms to which the 
law of 1856 above cited, refers; and looking beyond its terms 
to the intention of the legislature, it woull seem from the cor¬ 
respondence which took place previous to the enactment of the 
law, that it was intended to dispense with the necessity of a 
private prosecution in offences against public morality and 
decency, and generally against the imblic weal. Such being the 
case, this (picstiou then remains, does the offence charged, come 
within the category of offences, which affect the public, as that 
term is used by the legislature P 

On analysing the crime, it is clear that it is ono mainly 
against the [)urity of the infants sold and purchased; and, as 
between the parlies to the transfer, is a conspiracy for tlu? 
defilement of an infant female. Ihit whatever name he given 
it, it is essentially an olfence against the person. This may be 
allowed, and it be said that, although an offence against the 
person, and therefore, in the first instance, a private wrong, 
yet the intent charged, is so directly injurious to the public at 
large, that the State, for the protection of the individual, should 
notice and punish it, as though it were committed ayainst tlie 
jniblic. 

There is no doubt that prostitution is a great moral evil. 
At the same time it must be roinornbcred that law an<l morality 
are not co-extensivc; but that there are duties clear and well 
defined in the last which, from their nature, are not taken into 
account by the former. Up to what point the law slnudd 
enforce moral duties, will be determined (liffereiitly by difi'erent 
communities ; though the more civilized a country is, the more 
exactly and fully its laws will represent and give effect to the 
moral sentiments of the community. But this much seems clear, 
that in order to bring an offence under the designation of one 
alfeeting the public morals under the system of criminal law 
existing in this country it must be ono tending, irrespective of 
any irijury to any individual, hy its directness and openness, to 
impair the public morals ; and also that many acts of highly 
immoral nature, if done in a private manner, are not punishable 
criminally as offences against the public. 

Now applying this test to the offence charged, there is no 
ground for saying that either by its directness or opeuuesa the 
public morals have been affected. If so, it is impossible to 
look upon it as an offence agaiust thejuiblic, as those terms are 
used in Act II. of 1856. • 

For the reasons then given above, I am of opinion that the 
offence with which the prisoner Amiruii is charged, is a mis¬ 
demeanor under Mahomedan law; that it is an offence only 
against the persons of the minors, and not one affecting the 
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1858. public morality; and that, consequently, under the law of 
H hn a procedure, Section G, Regulation IX. of 1807, a written coin- 
op om r . Magistrate was necessary to give him jurisdiction 

^seof however, the Magistrate has acted without that ne- 

AMiuuN^^and <^cssary condition precedent to action on his part, his proceedings 
two others, have been entirely without warrant of law, and the prisoner 
Amirun is at once, without entering upon the tliird point laid 
down for my determination, viz. whether the oftbnee is proved 
against her, entitled to her immediate release. 
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Puksent : 

A. SCONCE, Esq., Judge, and G. LOCH, Esq., 
OJJiciatmg Judge. 

GOVERNMENT and anotheb 
versus 

SYUD TUSSUDDUCK HOSSEIN. 

Chimb Ciiauoed. —1st count, wounding with intent to 
murder Musst. Hafizun; 2nd count, attempting to commit 
suicide. 

Committing OjB&cer.—Mr. H. Balfour, Officiating Magis¬ 
trate of Purncah. 

Tried before Mr. W. H. Brodhurst, Officiating Sessions Judge 
of Purncah, on the 17th July, 1858. 

Memarks by the Sessions Judge ,—The facts of the case as 
given in the evidence are as follows. 

Tlie jjrisoner was employed as a teacher in the house of tho 
prosecutor, Shahanmtoollah, where he used to teach a few other 
children besides the prosecutor’s own family. He liad been so 
engaged about six months, whtn on a Sunday morning in 
Falgoou last, three or four hours after sunrise, the prisoner 
called tl»e prosecutor’s little girl llalizun to him, and asked 
what she had done with a phial that belonged to him. The 
child who was in the yard at the time the prisoner called her, 
went to the Muektuhifliauah in which were the prisoner and the 
other children, and informed the prisoner that she knew nothing 
about the phial, upon which the prisoner seized her by the 

hands and feet, threw her upon 
a charpoy in tho room, and with 
his kuife, which he took from 
under his pillow, .cut lier throat. 
She managed to escape from him 
and ran out into the yard where 
she fell faint with loss of blood. 


Prosecutrix HaJSsatn. 

Wit, No. 1, Chehtlin, •_ 
„ 2, Mooridbuksh. 

„ 8, Insrep. 

„ 4, Abdoplrohim. 

^ 5t Abdqolkureem. 


ti 

» 
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No. 0, .Tanallee. 

„ 7, Kudir. 

„ 9, Utlioo. 

Wit. No. 8, Dr. F. J. Earle. 


Tlio prisoner immediately attempted liis own life with the 
same knife, and tlio children all screamed out. Their cries 
attracted tlie attention of the prosecutor, and the witnesses, as 

I^er margin, who were at the 

No. 9, Uthoo. door of the house, in conversa- 

” tion, and they all went at once 

„ 14, Alumoollah. promises. 1 here they 

found' the little girl as above 
described, the prisoner stretched on his charpoy wdth his throat 
just cut, and the knife in hi.s liand, and the other children said 
that the prisoner had killed llafizun and himself also. 

The witnesses as per margin 
attested the soorntkall. 

The wounded parties were sent 
in to the station for medical 
treatment. The Civil Assistant 
Surgeon describes the wound of 
tin; girl as one of four inches in length, one inch in breadth and 
half an inch deep. Only tlic skin and superficial muscles of the 
throat had been divided. The wound, although of a serious 
nature, was not likely to result in death. And the wound of the 
prisoner which was also on the throat, he states was of a more 
serious nature, the instrument by which the wound had been 
inflicted having divided the wind-pipe. This wound was about 
four inches in length, otie inch and half in width, and in depth 
also one inch and a half. 

The knife was six inches long and weighed three tolas. 

The witnesses Nos. 7, 10 and 
No. 7, Kadir. were called to prove the pri¬ 

soner’s mofussil confession, but 
ftiiled to do so satisfactorily. 

The prisoner pleaded not guilty to both charges. 

Jiefore this Court he ignored his mofussil and foujdary state- 
iiicnts, saying he could not be responsible for any thing he had 
previously written, as his mind wa.s in a disordered state from 
the wound he had been sulfering from. He then stated that 
whilst lying asleep ou his charpoy on the morning in (jucstion, 
some unknown pei’sons had attempted to take his life by cut¬ 
ting his throat, that he saw two men running away, but as 
their backs wore towards him, he could not recognize them, and 
ho could not say who had wounded the child. He asserted 
that there was a general ill-feeling towards him, in the village, 
on account of a supposed improper intimacy between him and 
the girl, and he insinuated that for tlfi# cause, the family and 
neighbours might have desired to get rid of both of them. 
He said be was fond of the girl and she liked reading with him, 
and that when in consequence of her marriage being talked 
about, her parents thought it proper she should no longer read 
3 c 2 
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wiili him and the other children, and they shut her up in the 
house, she used occusiojially to make her escape and come to 
him to read. This account differs from both his mofussil and 
fouj*lary statements. In the former he admits having cut the 
girl’s throat, because she first cut his. In the latter written by 
the prisoner himself in presence of the Assistant Magistrate, he 
says the gii’l first attempted to cut his throat, and that he 
rail after her to catch her, that on coming up with her, he gave 
her a knock, and that as she had the knife in her hand she may 
possibly have cut her own throat with it. 

Tlwifutwa of the Law Officer witli whom the case was tried, 
acquits the prisoner of botli charges, the reasons being, that as 
all the eyc-witne.sses were under age, and the confession of the 
prisoner was not proved, there is no legal evidence against him, 
and for want of proof he ought to be discharged. 

1 am unable to concur with the Law Officer. The eye-witnesses 
and the prosecutrix, it is true, were all children under eight 
or nine years of age, an<l the mofussil confession of the prisoner 
was certainly not satisfactoiily proved. But those eireum- 
Btance.s do not appear to me sufficient to warrant the acquittal 
of the prisoner. The confession may he set aside as doubtful. 
But I see no reason why the statements of the girl Hafizun and 
the other five children, the witnesses Nos. 1, 2, 3, 4 and 5, 
should not be believed. They are perfectly consistent, and the 
children appealed to be telling the truth. Had they been 
tutored to give a false account of the affair, some of them would 
in all probability have broken down in endeavoring to tell the 
story. Besides their accounts are very strongly corroborated 

by the testimony of the wit¬ 
nesses Nos 9, 12, 13 and 14, 
and of the girl’s father Shahrnut- 
oollah the prosecutor. The 
children all say they wore pre¬ 
sent and saw both deeds committed by the prisoner, and the 
other witnesses who were on the spot, immediately after the 
commission of the crimes, confirm the children’s statements, 
Hafizun, a girl of eight or nine years of age, was found on the 
floor of the yard, with her throat cut and bleeding. She in¬ 
formed the witno.S8es the prisoner bad just wounded her. The 
other children did the same, and the prisoner was found 
stretched on a charpoy in the room where the children had 
been reading with his own throat cut, and his knife in his 
liand. He apiiears to have fallen back on the charpoy just as 
the witnesses reached tht(#oom. His hand relaxed its hold of 
the knife and the flatter fell under the charpoy^ - whilst the wit¬ 
nesses were looking on at the scene. The Law Officer appears 
to take no account of the circumstantial evidence. To luy 
mind, the bvidence is very conclusive against the prisoner. 


No. 9, Ilthoo. 

,,12, Uunnan. 

„ 1.3, Danoollab. 

„ 14, Alleemoollah. 
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His defence is worthless and his story improbable. It remains 
to consider the intent, the motive, and state of mind of the 
prisoner at the time, 

'I'hc intent is clearly shown by the position of the wound. 
It could have been inllieted for no other purpose than to destroy 
life. It was not likely to cause death according to the 
medical testimony, but that fact dofes not affect the original 
intention of the individual wlio inflicted the wound. That the 


1858. 


September 10 

Case of 
SypD Ttre- 
suoddckIIos- 

SEIN. 


girl was not killed, was probably accidental, and owing to the 
prisoner’s indecision, or repentance, whilst committing the 
crime. This 0 [)inion is supported by the prisoner’s immediately 
attempting suicide. 

Tlie motive for committing the crime is not quite so clear. 
The one assigned by the children appears at first insufticient, 
hut as the prisoner would seem to have given way to temper 
for some days previous to the occurrence, it is not impossible 
but that he may have worked himself into a fit of passion on 
that day also, liowever trifling the cause may have been. And 
litis, I consider was really the ease. The only other motive 
that seems to present itself, is, that the prisoner may tiave been 
disappointed in not obtaining the girl in marriage, and deter¬ 
mined to destroy both her and himself, and that the story of 
the phial, told correctly by the children, was tlie means used by 
the prisoner to bring the girl within his power. This idea, 
however, is not supported at all by evidence. 

Next, as to the prisoner’s state of mind at the time. Tho 
adult witnesses all state there was no reason to believe him of 


unsound mind, that his temper had been unaccountably violent 
and passionate for some few days before, but there was nothing 
further peculiar about the prisoner. One witness mentioned 
that in consequence of the prisoner’s hot temper, he had refused 
to let his sou road with him. And the Civil Surgeon who had 
the prisoner under his charge for ten weeks, for the purpose of 
observing his conduct, saw no reason to think that he liad ever 
been of unsound mind. He was of opinion that the prisoner’s 
manner and silence during the first part of the time he was 
under treatment, were owing to the wound, which was no doubt 
painful, and rendered silence almost compulsory, and also pro¬ 
bably to remorse for his crime. I would convict the prisoner 
on both counts, and sentence him under the provisions of 
Kegulation XII. of 1829, to ten years’ imprisonment with labor 


m irons. 


Bemarhs ly the Nizamut Adawlut. —(Present: Messrs. A. 
Sconce and Q-. Loch.) The Court «<!ftisidfr the charge upon 
which the prisoner has been tried, to be satisfactorily proved 
against him by the evidence of the prosecutor Shahamutoullah, 
and the witnesses Nos. 9, 12, 13 and 14, and convicting him of 
having wounded the girl, Haiizun, with intent to murder her, 



390 CASES IN THE NIZAMUT ADAWLUT. 


1868. do sentenco him, as recommended by the Sessions Judge, to ten 
-- - ~ years* imprisonment with labor and irons. 

Soptem er . Court have been obliged to disregard the whole of the 

Case of evidemee given by Hafiicun and the witnesses Nos. 1, 2, 3, 4 

sunnucKllos-taken according to law. Both the 
Sessions Judge and Magistrate ajipcar to have misunderstood 
the purport of Act II. 1855, and to have thought that beoauso 
the children were too young to understand the nature of an 
oath or solemn affirmation, they were to be examined wilJwut 
any affirmation. The Judge should first have ascertained from 
each of these witnesses whether ho or she understood the nature 
of an oath ; and should have recorded the answers ; and if the 
witness pleaded ignorance, or the judge were otherwise satisfied 
that the witness was of immature age, he should have been 
roipurcd to give his evidence on simple affirmation as provided 
for in Section 15, Act 11 1855, and a note to that effeot should 
have been recorded at the commencement of the deposition. 
Evidence taken without such simple affirmation is not available 
on the trial for the conviction of a prisoner. 


Peesent : 

A. SCONCE, Esq., Judge anj) G. LOCll, Esq., 
Officiating Judge. 

GOVERNMENT 
versus 

GOPAUL GlIOSE CIIASSA. 

CniME CiiABQEi). — Ist count, dacoity on the night uf tlie 
September24. 24th September, 1845, in the houses of Jlhurrut Nuiuh'oand 
Case of Banessur Mookerjee of Sijney Thamiah Alouleshur, /.illali Burd- 
GorADi wan ; 2nd count, dacoity with murder in the house of Kisto- 
OuoSB CiiAS' Bbuttacharea of Nubusta, thannah Gangoor, zilhih lUml- 
wan, on the night of 5th May, 1850; 3rd. count, having 
Prisoner con- belonged to a gang of dacoits. 

vieted of be* Committing Officer.—Baboo Cbuuder Seokur lioy, Deputy 

longing to a Magistrate for the suppression of dacoity at Hooghly. 

gang of Da- 'X'ried before Mr. E. Jackson, Officiating Additional Sessions 

SeiiJ^ofam August, 1858. 

provors, co^ Memarks hg the Officiating Additional Sessions Judge. —The 

roborated by prisoner pleaded not guilty, 

circumBtancos . Three approvers give^ iijridence against him, charging him 
i-coord^ with having belonged to a gang of dacoits living in the village 

their testimo-Bijoor thannah Mouleshur, zillah Burdwan, at the head of 
' which was the notorious Sonatun Mundul, who was sentenced 
to transportation for life by the Nizamut Adawlut, on his own 


BBlN. 


Itooghly. 

1858. 
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confession that ho had been concerned in tliirty-five dacoities, 1858. 
vide Nizamut Adawlut Ilcports, dated 30th October, 1855. ---- 

The first approver. No. 1, Shoobul Chung, alone was present September 24. 
in the first daeoity charged, viz. that at Sheezna, on the night ‘’f 

of the 24th September, 1845, when two houses were attacked, 
tlie first that of Baneshur Brahmin, the second belonging to 
Bhurrut Nundee, who was plundered of 3,000 lis. worth of 
property. The approver’s account of this crime is correct, as 
correct as far as it goes. It was detailed by him in January, 

1858. To corroborate his statement is produced the confession 
made by the head of the gang, Sonatun Mundul, three years 
ago. There can be no doubt that they have not colluded, us 
Sonatun Mundul was transported in the year 1855. Still the 
account given by both, points to the same gang and to the 
same circumstances attending the daeoity. Sonatun gives 
much fuller particulars and, as the leader of the gang, is 
acquainted with all matters connected with it. Both Sonatun’s 
confession and the approver’s deposition and confession implicate 
the prisoner, Gopaul Chassa, in this crime. 

A reference to the record shows that it contains strong 
corroboration of their statement. The villagers of Bijoor 
had ascertained that several of the bad characters wore 


absent on the night this daeoity was committed, and 

they were on the watch to arrest them on their 

■n j er rctum. Thcv did seize one Dool- 

Eecord I«o. 300, paffo 5. i i i rn-- -ii i n 

’ lub Uwala oi Bijoor with a bundle 

of property upon him. On being questioned, he acknowledged 

that Sonatun Mundul and nine or ten others, among them the 

prisoner No. 1, Gopaul Chassa, had taken him to commit a 

daeoity. He denied this afterwards, but on this statement of 

his, others of the gang, Mudoo Ghose, the prisoner’s brother, 

Sagur Khan and Anoop Ghose, all named by the approvers, 

were arrested. The two latter, however, alone were convicted. 

„ , nr • i i r Mudoo Ghose, Sonatun Mundul, 

Burdwan Magistrate roooooca- ■, ti i i t\ n ^ 

ree, pages 281-282. Chundee Bagdee and Doollub 

Gwala were called on to lurnish 


security, but were released on appeal. 

The two approver-witnesses. Nos. 2 and 3, givo evidence 
that the prisoner and others of bis gang was present with them 
in the Nubustah daeoity. They state that he was wounded in 
this daeoity, in which a fight took place between the Brahmin, 
owner of the house, and the dacoits, the result of which was that 
the Brahmin received wounds which caused Lis death, and 


several of the dacoits also suffered se^Aly. The statements of 
these approvers were recorded before the Deputy Magistrate, in 
March 1858 and on the 6th May, 1858, whereas the prisoner 
was not arrested till the 30th May, 1858. They have con¬ 
sistently named him us one of the gang in the N abusta daeoity. 
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1858. 


September 24i. 


Case of 
Gopaul 
GnosB Chas* 

BA. 


Record No. 134. 


Pages 15 and 24 
Page 26. 

but there was no evidence to 
Page 130. 


The record corroborates their statements as well as the 

evidence given in this Court by 
witness No. 4, Oomaro Khan 
Phauroedar. The Police were on the search to discover whsit 
bad characters might be wounded. On tl>e 9th May, the above 
witness discovered the prisoner concealed in his father-in-law’s 

house in Joogram with several 
fresh sword wounds upon him. 
He did not give any satisfactory 
account of tliern at the time, 
connect him with the dacoity 
and he was accordingly released. 
The existence of these wounds is, 
however, very strong corroboration of the a[)provcr’8 evidence. 

The prisoner urges in his defence that he was a servant of 
Sui’gonath Koy, whereas the approvers were servants of Necl- 
kant Roy ; that these two men wore at enmity with one another 
and on this account the approvers have now implicated him, and 
on tliat account he was implicated in the Shcezna dacoity. 
He accounts for the wounds, said to have been inflicted by him 
in the second dacoity charged, by saying that he fell from his 
own roof which he was thatching and thus caused them. 


His witnesses give him a very bad character and say that ho 
is notorious in his own village. From one of them, it is elicited 
that Surgonath Roy and Neelkant Roy have been dead for 
years. The enmity, the prisoner aliudes to, did exist. Sonatun 
Mutkdul in his confession, states that it was that which led to 
the discovery of the gang on that occasion. 

The evidence produced proves to my satisfaction, that the 
pri.soner belonged to a gang of dacoits in Bijoor and was pre¬ 
sent in the dacoities charged in tlie first and second counts. 
I, therefore, convict him of all the charges and recommend that 
he be sentenced to transportation for life. 

The records produced prove that he has been for years a 
notorious dacoit. First, he w.as arrested in the Sheezna dacoity 
in March, 1845. Secondly, he was arrested in a dacoity in 
Manna in July, 1847, in which one of the Bijoor gang was 
killed by a chowkeedar. Thirdly, he was arrested in tlic Nubus- 
tah dacoity in May, 1850. Fourthly, ho was suspected but not 
iirrested in the Jaboorje dacoity in March, 1851, in which both 
approvers, Nos. 2 and 3, denounce him in their first confessions. 
And in the year 1856, he was convicted of being a notorious 
bad character and sent to jail for one year in default of furnish¬ 
ing security. * 

Bema/rlcs hy the Nizamut Adawlut. —(Present: Messrs. A. 
Sounce and G. Latch.) We convict the prisoner of belonging 
to a gang of dacoits, for reasons corresponding with those 
assigned by the Officiating Additional Sessions Judge. 
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We have the evidence of three approvers, shewing that the 1858. 
prisoner took part in two different expeditions : and the circum- r T ^ 
stances that transpired at the original investigation of the 
dacoities perpetrated on these two occasions, furnish strong 
corroboration of the approver’s statements. In the Sijnej q^ose^Chas- 
dacoities, the prisoner was named in the confession made by 
one Sagur Khan on the 25th September, 1845; and it appears 
also that the prisoner’s brother Mudhoo Hhose, by his own 
admission to the police, took part in the expedition. And again 
as to the second dacoity in Nubusta, during the course of which, 

Kisto Moliun, residing in the house attacked, opposed and 
wounded several dacoits, it appears that the prisoner Gopaul 
was shortly afterwards arrested with the marks of sword wounds 
fresh upon his body. 

Prisoner gives no satisfactory account of those injuries. He 
says he fell from the roof of a house and was cut by the tiles. ' 

His witnesses say only that he boars a very bad character. 

We sentence tiio jirisoncr Gopaul Ghose, to be imprisoned in 
transportation for life. 
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REGULAR CASES. 

OCTOBKR, 1858. 


PllKSENT: 

C. B. TREVOR H. V. BAYLEY, Esqs, 
Officiating Judges, 


GOVERNMENT 

versus 

SHAMA HAUL 

CitiME Chakoed. —1st count, daeoity on tlie night of tlio 
20th September, 1849, corresponding with 5th Aslieen, 1250, 
in tlic house of Bisherabhur Audbecaree of Shainshubad, thaii- 
nah Knlibangunge, zillah Moorsl>edabad j 2ud count, having 
belonged to a gang of dacoits. 

Committing Otticer.—Baboo Hem Chunder Kiir, Deputy 
Magistrate for the suppression of daeoity. 

'J’ried before Mr, J. E. S. Lillie, Additional Sessions Judge, 
on the 25th June, 1858 

Itemarks by the Additional Sessions Judge .—The prisoner is 

implieated in the daeoity specified in the charge by two 

« TXT-. XT -1 x/r i TT - appro ver-witnesses :* but No. 2 

* Wit. No. 1, Mutra Ilari. J. V , ^ 

„ i Fukeer Kooror. “o* name him in his original 

confession. The record shows, 
that the prisoner was apprehended at the time of the occur¬ 
rence. It appears that one Gunga Chamar was recognised by 
the owner of the bouse; and that, on being apprehended, hy 
stated that the prisoner and others had asked him to accompany 
them to commit the daeoity in question. The record was 
traced in consequence of the confession of apiirover-witncss 
No. 1. The evidence of that witness has been received by the 

Nizamut in the trialsf of the 
other approver-witness and of 

Khettra Hari. 

The ])rison(‘r stated before the Deputy Magistrate that ho 
was unaware why the approver-wituesses had,denounced him. 
In tins Court he states that approver-witness No. I entertains 
enmity against him, because he supposed that he, prisoner, had 
caused the Darogah to trace and apprglitnd him, approver-wit¬ 
ness, in a case of daeoity. Witnesses Nos. 3 to 4 depose un¬ 
favorably of the prisoner’s character. 

1 consider that the first count is proved, the omission of 
witness No. 2, to name the prisoner may have been the result 


Moorsliecla- 

bud. 

1858. 

October 1. 

Case of 
Shama Habi. 

PriBoner re¬ 
leased, the evi¬ 
dence of the 
approver-wit¬ 
ness, Mutra 
Ilari, lias been 
declared by tho 
Sessions Judge 
of Hoogldy m 
his letter dated 
13th .1 uly, 
1858, to be 
untrustwortliy 
and there be¬ 
ing no ot‘ er 
sufficient evi- 
dence for liis 
conviction. 


t Dated the 3rd instant. 
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1R58. 

October 1. 

(’hsc of 
SUAKA. HaBI. 


Moorsheda- 

bad, 

1858. 


October 1. 

Case of 
Hettakkb 
Mussulmak. 

PriBOner ac¬ 
quitted, the 
Judge|haTing, 
iu a Latter sent 
by him eubse- 
quentiy to the 
trial, declared 
the evidence of 


of forj^etfulness. The evidence of the other approver-witnest; 
is unimpeachable, and, supported by the confirmation afforded 
by the record, it is conclusive of tlie prisoner’s guilt. The pri¬ 
soner was a village Chowkeedar at the time of the occurrence of 
the dacoity. 

I convict the prisoner of the crime of dacoity and sentence 
him to be imprisoned for sixteen (16) years’ (including two 
years in lieu of corporal punishment) with labor in irons in 
banishment. 

Remarhs hy the Nizamut Adawlut. —(Present: Messrs. C. B. 
Trevor and H. V. Bayley.) The prisoner has appealed from the 
sentence passed against him on the 29th June, 1858, of impri¬ 
sonment for sixteen .years, (including two years in lieu of 
corporal punishment) with labor in irons in banishment. 

The sentence of the Sessions Judge is founded upon the 
evidence of one approver-witness, Mutra Hari, by name, sup¬ 
ported by the confirmation afforded by the record. 

The statement of approver Mutra Hari has been since 
declared, in a letter from the Sessions Judge of Hooghly, dated 
the 11th July, 1858, to be untrustworthy. Such being tlie case 
the present case as against the prisoner, is unsupported by 
sufficient evidence ; and he becomes entitled to liis immediate 
release. 


Pbesent: 

0. B. TREVOR H. Y. BAYLEY, Escis., 

Officiating Judges. 


GOVERNMENT 

versus 

BEHAREE MUSSULMAN. 

CiiiMK CiTABUEO.—1st couut, (Uicoity on tlie night of the 
20bh September, 1849, corresponding with 5th Asheen, 1250, 
in the liouso of Bishembhur Adhecaree of Shamshabad, thannah 
Kuliangunge, zillab Moorshedabad ; 2nd count, having belonged 
to a gang uf dacoits. 

Committing Officer.—Baboo Hem Chunder Kur, Deputy 
Magistrate for the suppression of dacoits. 

Tried before Mr. J, ij. S. Lillie, Additional Sessions Judge, 
on the 25tli Jutie, 185^^!^t 

Remarks hy the Additioml Sessions Judge.-^The prisoner is 
• Wit. No. 1, Mutr. H.ri. imi'licatod iu the dacoity ape- 


n 


2, Fukcor Kooror. 


citied in the charge by two 
approver-witnesseB ;* and the 
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t Page 63. 


record, which was traced in consequence of the confession of 
api)rover-witnc!5s No. 1, shows ti»at one Ramloll Kooinar was 

arrested through the infonna- 
* Nuthee No. 273, page 97. tion* of Kashee Chowkeedar ; 

that the former confessedf before 
the darogah and criminated the 
prisoner and the two approver-witnesses; and that he repeated 
ids confession before the Magistrate with some modihcutions 
and reservations, but still criminating the prisoner and wit¬ 
nesses. Approver-witness No. 1, has been examined with 
respect to this dacoity in the trials of the other approver 
witness and of Khettra Hari, who were sentenced by the 
Nizamut Adawlut on the 8th instant. 

The prisoner stated before the Deputy Magistrate that the 
two approver-witnesses through enmity, formerly caused an 
enquiry to be instituted regarding his mode of life, and that 
they liave now accused him on account of the same enmity. 
In this Court he states that he had a quarrel witli approver- 
witness No. 1, who was the Chowkeedar of his village, regard¬ 
ing the pajmieut of his dues ; and that that witness falsely 
preferred a charge against him to the Darogah, and was 
eventually punished by the Darogah. Witnesses Nos. 3 to 6 
depose that the prisoner is a bad character. 

I consider that the first count is proved, the evidence of the 
approver-witnesses has been satisfactorily confirmed, and in a 
manner which precludes the possibility of collusion. 

1 convict the piisoner of the crime of dacoity and sentence 
him to be imprisoned for fourteen (14) years with labor in 
irons in banishment. 

Remarks hy the Nizamut Adawlut. —(Present: Messrs. C. B. 
Trevor and 11. V. Bay ley.) As the Sessions Judge has, in his 
letter No. 31, of the 13th July, 1858, recorded that the state¬ 
ments of Pukeer Kooror and Mutra Hari, approver-witnesses, 
are not to be trusted, and as there are no other witnesses 
entered in the Calendar, we acquit the prisoner and direct his 
immediate release. 


1858. 

October 1. 

Case of 
Beuauik 
Mussulmax. 


the approver 
on -whosetesti¬ 
mony he was 
convicted, un¬ 
trustworthy 
and as with¬ 
out that evi¬ 
dence, there is 
no proof 
against him. 
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Peesent: 

C. B. TREVOR AND H. V. BAYLEV, Estja., 
Officiating Judges. 


GOVERNMENT and M0SST. INDERNIA 

versus 

KURRUM CHUND. 

Ceime Chaeded. —Wilful murder of his two children, one 
named Somnee and the other unnamed, aged, respectively, about 
two years, and two months. 

Committing Officer.—Mr. W. Ainslie, Magistrate of Bhau- 
gulpore. 

'J'ried before Mr. T. Sandys, Sessions Judge of Bhaugulpore, 
Prisoner con- on the 2Gtli July, 1858. 

victed of niur- Memarks hy the Sessions Judge. —Prosecutrix, quite a young 

prisoner’s wife. 'I'hey had two cliildren, girls, one an 
louV ijresum j' breast and the other above a year old. Prosecu¬ 

tion, acquitted trix’s family belonged to Burra Seyr, and the prisoner’s to 13ur- 
of tfie murder duha, villages six miles distant. Prosecutrix’s family appear to 
of the other, liave been very poor. Sho has no near relatives Jiving, her 


Bliaugulporo. 

1868. 

October 7. 

Case of 
KuitauM 
CUUND. 


uTi infant, as it 
might have 
died, from, 

•want of its na- 
tural food. 

Uiidop the cir¬ 
cumstances, a 
sentence of 
transportation 1857, No. 25. 
for life was 
passed. 


Wit. No. 13, Gopal. 

14, Kishna Missor. 

15, Buclioo Misser. 

16, Kishna Bugal. 

17, Jhuinun Huhvni. 

„ 18,Choo)haicMooshiu. 

Police Report 8th September, 


» 


mother though originally stated 
to be living, is described as a 
beggar and now not to be found. 
Prosecutrix herself, whilst at 
Burra Seyr with her children, 
and as the within witnesses sny, 
lived as a beggar, her nearest 
connection Gopal, witness No. 
13, being too poor to maintain her. Prisoner’s family, consist¬ 
ing of father, mother and sons, were in somewhat betti^r eireuin- 
stances. Throughout, not a syllable has been over said to pro¬ 
secutrix’s disparagement. 

Husband and wife quarrelled, she complaining he did not 
maintain her properly, and she left his house for Burra Seyr 
unopposed by him, taking her children with her. On an after¬ 
noon about twelve days before the discovery of the crime charg¬ 
ed, she suddenly returned, and, making over her children to her 

mother-in-law, Dhunnia (witness 
No. 7,) during the prisoner’s 
absence, saying it was for him 
to maintain them, went away. 
The three first witnesses, chow- 
keedar and neighbours, heard 
the children crying during the night, and, on enquiring the next 
morning about Wiem, prisoner said “ their mother had taken 


Wit. No. I, Sobhuh Oho-wteedar. 
2, Duoirse Kulal. , 

8, Somrun Muuckij| 

7, Dliunhia. 

10, Mukitoo Munder. 


it 


it 


it 

a 


a 


a 
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Wit. No. 1, Sobhun Chowkee- 
dar. 

, 2, Dunree Nulal. 

, 3, Somrun Munder. 


9f 


Wit. No. 7, at thannah,6th Sep¬ 
tember, No. 10. 

Do. before Deputy Magistrate 
8tb Idem 91. 

„ „ 8, Kookroo. 

, 9, Lall Dobs. 

, 11, BylalJIta Doss. 


9) 


them away again.” This, under the circumstances, was readily 
credited. Some twelve days afterwards, the chowkeedar, Sobhun,' 
witness No. 1, happening to meet the prosecutrix near Burra 
Seyr, tmquiries followed after the children, on which prosecu¬ 
trix accompanied Sobhun to Burduha, and demanded her child¬ 
ren of the prisoner. He retort- 
ted; and theiraltercationsattract- 
ing suspicion, both prosecutrix 
and prisoner were detained, and 
the matter at once reported to 
the police by Sobhun, on 5th September last. 

Tlie police, arriving at Burduha, the next day, found Dhuu- 
nia, (witness No. 7,) prisoner’s mother, and the prisoner only 
at home. His father and brothers had disappeared, and the 
former and onb of the latter were not forthcoming until the 9th, 
following. 

Dhunnia at once admitted the 
prisoner’s having taken charge 
of the children on his return 
home. At night she heard the 
children crying, went to sleep 
again, and next morning on her 
eiKjuiring about them, the prison¬ 
er told her “they were his children, their mother was always 
quarrelling with him. He bad stranfcled and buried them at 
tlie Muhadeyo ghat in the Teliva Nuddeo.” She then took 

the police and witnesses there, 
where after wearying them with 
a useless search after the unfor¬ 
tunate children’s remains, site at 
last s.aid they would be found at Gunput Misser’s Kuror, a 
deserted jungle, pond or tank in a hollow, half a mile distant 
from the nuddee, and 25 to 30 runsees 1260 to 1500 yards from 

prisoner’s dwelling. There she 
at once pointed them out, con¬ 
sisting of “ one frontal, two parie¬ 
tal, one occipital, two temporal, 
and live ribs belonging to a child 
of a month and upwards, proba¬ 
bly of six or seven months. One 
upper jaw probably about a year 
1 and five ribs belonging to a 
child under one month. It was impossible to distinguish the 
sex, or state with certainty the age. TJhe upper jaw and the 
larger bones may all have belonged to^he same child.” A Jtaree 
or neck ornament said to have been worn by one of the chil¬ 
dren was found near them in the presence of the same party. 
Dhunnia’s deposition, before the Deputy Magistrate two days 
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afterwards, on 8th September, mostly extracted from her under 
examination, apparently unwillingly, and with a considerable 
degree of equivocation, yet recognized the same facts under an 
altered shape. Her son, the prisoner, had told her the infant 
had died of hunger, and he had strangled the eldest and had 
thrown their bodies away in the mud of the nuddee, and she 
had finally pointed them out in the “ Kuror,” because there 
was no other similar likely place in the village. Wlien the 
trial came on before this Court, she had absented herself and 
was not forthcoming until after post[)onement of the trial on 
her account, and her attendance had been insisted on. She 
then repeated the general circumstances of tlie case, carefully 
avoiding the information she had originally given against her 
son, and denying having so deposed, when her police statement 
and her deposition before the Deputy Magistrate were read out 
to her. She then adopted for the first time, the story first set 
up by the runaway father and son, about the children having 
been carried off by a hyena. 1 have directed her commitment 
for perjury. 

The prisoner’s statement to the police, on 6th September, is 
very curt, acknowledging, however, his having received the 
children, gone to sleep with them and on awaking not finding 
them, when questioned what had become of them, he did not 
know. He mentioned it to no one. He searched for them 
amongst his wife’s family (she has none) but did not find them, 
which rests solely on his simple allegation, for all the evidence 
and circumstances of the case are to the contrary. When asked 
why he did not report the occurrence, and how his mother 
evidenced against him, and had pointed out the remains of his 
unfortunate children, he made no reply. His defence before 
the Deputy Magistrate, on 9th following, was much to the 
same purport. Let it be remembered he then made no mention 
of the hyena story, which was first started that very same day 
at a distance in the mofussil by his runaway father to the police 
No. 47, to the effect that he himself had suggested the pro¬ 
bability of such a thing to his son, the morning after the 
occurrence! Before this court, prisoner added his mother 
Dhunnia, witness No. 7, and himself searching, found the 
remains at the “ Kuror.” Asked, when, he replied, one day before 
the police arrived. It was now too, after the lapse of so many 
months that he mentioned his suspicious of a hyena for the 
first time. Further questioned, it this fresh pretended search 
was true, why, in that c^e, his mother should have taken the 
police and villa|^ers fif^ to the Tilwa Nudd.ee and thence to 
the Kuror, he became dogged, and would give no intelligible 
reply. His callous conduct is best shown by such answers. 
“ His wife took the children away and brought them back 
again at her plfasore.” Asked why indifferent, according to 
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his own story, as to what had become of his children for upwards 
of 0 to todays. He replied “like mother, like father.” He 
concealed what had happened so long, supposing his wife might 
have taken the children away, but this is directly adverse to his 
original statement of his having sought for them at his wife’s 
village. He also pleaded “ Autrefois acquit,” but that cannot 
avail him. His release by the Deputy Magistrate, on 22nd Sep¬ 
tember last, No. 61, was not an acquittal, but distinctly condi¬ 
tioned on better proof not being forthcoming against him. The 
Magistrate reviving the case, ordered his re-apprehension, ex¬ 
plained as follows in the calendar. 

“ The report of the Deputy Magistrate of Muddehpoorah 
“ having come under my notice, I called for the papers for 
** examination. 


Finding the evidence so strong, as to leave little reasonable 
‘‘ doubt that the bones found were the remains of the children, 
‘ and that the only ground for the release of the prisoner was 
‘a report by the Civil Surgeon (who had not been examined 
^ in Court) which was by no means sufficient to set aside the rest 
‘ of the evidence, as, after all, it only tended to prove that the 
bones found could not have belonged to the younger child, 
“ I ordered the prisoner to be re-apprehended, and summoned the 
‘ Civil Surgeon. His evidence differs materially from the pre- 
‘ vious report, but he has preserved the bones up to this time 
* asid founds his present opinion on a re-examination of them. 
‘ The evidence appears to me quite conclusive, and I therefore 
‘commit the prisoner for trial.” 

Prisoner has never called any witnesses. 

The jury unanimously acquit the prisoner of wilful murder, 

but convict him of culpable 
Mohn Ram Jha of Eshaqchuq, homicide. 


Bliagulpore, 

Hurdial Smgli,Nya Bazar,ditto. 
Sheikh MuhboobalU of Doulut- 
pore, ditto. 

Furqund AUi, Khuleefabag, do. 


Such a verdict is necessarily 
faulty ; a kind of half compro¬ 
mise in the native mind where 
direct proof of the highest crime 
is wanting. In such a case, the 


crime must amount to an unnaturally cruel murder or to none 


at all. Of direct evidence, of course, there is none, and the 


decision becomes a painfully difficult one as resting on niceties 
which, at the distant date the trial took place before this Court, 
has been very much aggravated by the prevarications of both 
prosecutrix and witnesses and the perjury of the prisoner’s 
mother Dhunnia, witness No. 7. The design has been pretty 
general to break down the trial in an underhand way before this 
Court, or I should not have had so mlich difficulty to the very 
last, in eliciting the simplest particular about the prosecutrix 
and her family in her own village. From an observation impa¬ 
tiently and indistinctly made by one of the witnesses whilst 
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under cross-examination, and wliicli he would not repeat, there 
“ is some reason to suppose husband and wife have come together 
again. Notiiing too morbid in itself for such an unnatural 
crime, the people or the country ; but which of course indeli- 
iiitely defeats the ends of justice. Still, there remain certain 
ugly facts which no laxity can set aside. There can bo little 
doubt that the remains found were those of the two helpless 
little victims, who were acknowledgedly last alive in their 
father, the prisoner’s charge. I reject the story in toto about 
their having been carried off by a hyena or wild animal, as 
shewn by the prisoner’s and his own family statements, to he a 
palpable after-thought, and grossly improbable in itself. Two 
infants would scarcely have been carried otf in this way and 
their remains found together. One wild animal would hardly 
have carried off both together, and one or several could never 
have done so without at the time creating a hubbub in the 
village, let the prisoner liave slept ever so soundly. I doubt 
the possibility of their having been in any such manner snatched 
away from their father’s side, either by man or beast witlmut 
alarm and detection at the time. The risks, in all respects, were 
double with two infants. It is in evidence that the neighbours 
were alarmed by the children’s cries, which, however, under 
the circumstances, very naturally only led to enquiries about 
them tlie next morning. The Deputy Magistrate discredits 
this evidence, apparently because folks should have been so 
attentive of children’s cries during the night, as might be the 
case ordinarily, but not so in the present instance as singularly 
extraordinary. The young wife’s singular history, her unchecked 
absence with her children from her husband’s house, her 
sudden return and departure after leaving, in her abject 
beggary, her children at their father’s house, are all admitted 
facts, which alone would have caused unusual talk and observa¬ 
tion amongst the neighbours. The cries of two infants deserted 
in such a manner must, from that cause alone, liave been 
nnusiial and pitiable. With their sudden cessation, therefore, 
it iVas natural enough the neighbours should have been satisfied 
with the prisoner’s reply the next morning that they had 
returned to their mother. In all this, under the circumstances, 
I find nothing but what is reconciliable and truthful. Had 
there been no crime, why .'luch an immediate and effectual lie ? 
and wiiich so successfully silenced the prisoner’s fellow villagers 
fora period of 9^ to 10 days, and which at the same time so 
directly gives the lie to Jiis pretended search for the children 
the next morning at ids, wife’s village; which, had it really 
taken place, prismter and his family could not have maintained 
the criminal silence they did about the occurrence for the 9 to 
10 days subsoquhttb. If his mother Dhunnia’s evidence in 
the lower Court ia true, there can be no question of her son, 
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the prisoner’s guilt. Instead of her perjury before this Court 
helping to set it aside, it should rather confirm it, for the * 
prisoner himself from first to last has never attempted to 
question such evidence in any way, unless his general wild 
accusation at so late a date in this Court against the police per¬ 
haps, leisurely picked up in “ hajuf' is allowed to throw doubts 
on the matter. But this I cannot admit in the present 
instance, although ready at all times to view native police 
investigations with mucli distrust. The course of investigation 
and its results seem natural throughout. With the discovery 
of the crime, all hands looked to the prisoner’s family for its 
explanation. All had disappeared, except the mother nd prison¬ 
er, and the former, unable to bear the odium in the face of all 
her curious neighbours, points to the real criminal and corro¬ 
borates it by the tliseovery of the remains. All this is very 
unwillingly done on the spur of the moment, and as soon after 
Confirmed before the Beputy Magistrate, but by the time, 
months afterwards, that the different pairties reach this Court, 
all have cooled down, and are too ready to allow so nice a matter 
to drop through. Tliere can be no doubt that the real truth 
is to be looked for, not so much in what has come out before 
the Sessions Court, but what really took place in the original 
investigation, which is totally free from any possible motive for 
false conduct, and which, in any case, was at least confirmed 
before the Deputy Magistrate, fhere is one point unsatis¬ 
factory in the wife’s conduct, exclusive of her desertion of her 
infants forced on her by her husband’s misconduct. It was late 
in the afternoon wlien she abandoned her infants at her 
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husband’s dwelling, tier village was too distant for her to 
have returned there that night. She told the police she had 
passed that night at Liampure, and I'eached her owu village the 
next morning. This she denied before this Court, saying, she 
had returned direct to her own village. But against this 1 
weigh her acknowledged good behaviour until before this 
Court, and her husband’s as directly contrary. Except as 
already viewed, the plainly false excuse that the wife might 
have taken the children away again, neither prisoner or his 
mother have ever said any thing to her disadvantage. She was 
the first to discover the crime, and that, in the wretched circum¬ 
stances in which her husband’s neglect had left her, in the most 
natural way ; whilst the conduct of prisoner and his family lias 
been studied concealment and prevarication tliioughout, of 
itself criminal. Thus viewing this dark unnatural crime in all 
its ascertainable bearings, 1 convic^f *the prisoner, on strong 
prepumption, of the wilM murder of his two children, but, 
under the difficulties attending the case, barring capital punish¬ 
ment, 1 would Stiutcuee him to trausportatiou beyond sea fur 
life. 
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Ilemarhs hy the Nisamut Adawlut. —(Present: Messrs. C. 

■ B. 1 revor and H. V Bayley.) The prisoner is charged with the 
wilful murder of his two daugliters, aged about two years, and 
two months respectively. 

The evidence of Musst. Dunnia, witness No. 7, the grand¬ 
mother of the children, though varying at different stages, 
and in certain points, is at the trial before the Sessions Judge, 
clear and consistent as to tlie following; viz. that the children 
were left by their mother with the prisoner; that they slept 
with the prisoner in a separate round-thatched shed on the 
night of the 25th August; that they were never again seen by 
her alive ; that the elder had a red and white bead necklace ; 
that bones deposed to, by the Civil Surgeon of the station, to be 
bones of infants, were found in the presence of witness No. 7, 
in a (spot proved to have been pointed out by witness No. 7,) 
viz. a tank in a hollow called Gunput Misser’s Kuror ; that a red 
and white bead necklace was also found in the same place in her 
presence. 

The Civil Surgeon’s evidence is given in full in the letter of 
the Sessions Judge; and shews that the bones were those of 
young children, though the particular age of each child could 
not be deduced from the bones alone. 

Two witnesses Nos. 2 and 3, deposed before the Committing 
Officer that they had before seen the necklace, (found with the 
bones), upon the elder of the deceased children ; but they were 
not questioned on this important and relevant point, by the 
Sessions Judge. Still there is clear evidence that the necklace 
which witness No. 7, deposes to have been on the elder child 
was found with the bones at the spot deposed to by the wit¬ 
nesses as pointed out by witness No. 7, and thus the bones are 
connected with the children in a degree which, but for the 
necklace, would have been impossible. 

Witnesses Nos. 1, 4, 5, 8, 9 and 11, depose that the bones 
and necklace produced at the trial were found at the spot 
indicated by witness No. 7, at the place where, if search were 
made, the remains of the children would be fouitd. 

The defence at the Sessions trial is mainly that the children 
were taken olF by a Hyena. But this was not pleaded by the 
prisoner till the Sessions trial, and is in no way proved. 

We have great doubts as to the degree of complicity of the 
witness No. 7, Dunnia, and think it probable that she, to a 
great extent, was an accomplice in the murder. Viewing therefore 
her evidence wit|i proper caution, and relying on it only so far 
as it is confirmed by that of other witnesses, we think there is 
sufficient evidence to cehvict the prisoner on strong presump¬ 
tion of the wilful murder of the elder child. The younger 
iulant may have died of the want of its natural food. It is 
proved to have been an infant at the breast of its mother, and. 
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the mother to have left it, and we therefore cannot presume its 
murder from the case before us. We think it right, under all 
the circumstances of the case, not to pass an irrevocable sen¬ 
tence. We therefore wder the prisoner to be imprisoned for life in 
transportation beyond seas. 
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Present ; 

A. SCONCE, Esq., Judge and G. LOCH, Esq., 
Officiating Judge, 


GOVERNMENT and RAIMONEY TELLfNEE 

verms 

SURROOP CHOWKEEDAR (No. I,) RAMCHAND PAT¬ 
TER (No. 2,) M UK POOL ALLY FAREEDAR (No. 3,) 24.Pergun- 

AND GOOROODOSS CHATTERJEE GOMASHTA (No. 4.) 

Crime Charged. —1st count. Nos, 1 and 2, highway rob- 1868. 
bory with murder of Lallchand Nundy, deceased, and theft "T—:— 
of 24-5 rupees from the said deceased; 2nd count, against all 
tlie prisoners, accessaryship after the fact in the above crime ; Case of 
8rd count, against all the prisoners, privity to the above ohowkeudab 
crime. ^ ^ ^ others. 

Committing Officer.—Mr. J. J. Grey, Magistrate of Howrah. 

Tried before Mr. E. Jackson, Officiating Additional Sessions Prisoners 
Judge, on the 31st July, 1858. under trial are 

Remarks hy the Officiating Additional Sessions Judge ,—The acq'iitted, the 
case has been tried with the assistance of the Law Officer, who 
agrees with me in tl»e conviction of prisoners Nos. 1 and 2, respects in- 
on the 2nd count and prisoners Nos. 3 and 4, on the 3rd count: complete and 
the papers are therefore submitted for final sentence to the the eTidonco 
Nizamut Adawlut. 

The circumstances of the robbery and murder are as fol- ° 
lows. 

Witness No. 20, Sreeram Dhon, states that on Sunday the 
2nd May, Lallchand Set, his partner in a tobacco-shop at 
Sheebpore, zillah Howrah, left that town to go to his own home 
at Udoypore in thannah Khanakool, zillah Hooghly, and that 
he had on his person at the time, rupees 25-4. 

Witnesses Nos. 23, 24 and 25, friends of Lallchand, prove 
tliat on the same day they met Lallchand in witness Nos. 26’s 
house; witness No. 26 proves that l^llbhand left her house the 
same night about 10 o’clock. As he did not reach home, his 
mother and mother-in-law commenced to make enquiries for 
him, and witnesses Nos. 23 and 25, on their way Wk from 
Calcutta to Udoypore on the following Thursday, heard from 
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1858. people on the road, that some traveller had been killed near the 
Oci.oher~~ Pundooa. On reaching which, they saw and indenti- 

_ ‘ fiod Lallchand Set’s body lying on the side of the road being 

Sfm^koop flogs and jaekais. They state that they did not remark 

t:nowKEKDAB ^“y Pfffticular marks of wounds upon him, nor did they make any 
and others, enquiry as to how he met his death, but went on their way and 
found his mother searching for her son, of whose death they 
told her. She is the prosecutrix and states that she went at 
once to Pundooa and saw the body and recognized it. She 
also states that she did not remark any marks or wounds on the 
body, but considering the time which had elapsed since Lall- 
eliand’s death, viz. four days, this evidence is not incompatible 
with the fact of there having been wounds on his person, which, 
by that time, may have been no longer visible. Further, to 
prove the identity of the body as Lallchand’s, witnesses 
Nos. 20 and 25, and the prosecutrix prove that the cloth as 
well as a madoolee found with it, belonged to Lallchand. 

Prisoner No. 3, is the Phareedar of Poorush, a station almost 
in the village of Pundooa; he reported on the 3rd May to the 
Amptah thannah that a traveller had died near Pundooa of 
cholera, the Darogah deputed the jemadar to hold an inquest 
on the body which he did on the 4th May and on the 5th May 
reported the death as being the result of cholera. 

No further notice was taken of the matter until the 12th 
May, when the Magistrate heard through one of his mohurrirs, 
that people were talking about a highway robbery and murder 
which had lately occurred at Pundooa and at once directed 
two Darogahs to enquire into the case. On the 13th and 14th 
May, they obtained evidence to the crime implicating the 
chowkeedar of Pundooa, prisoner No. I, and liamchand Bag- 
dee, prisoner No. 2. On the 15th May, Surroop Chowkeedar 
was arrested and on the IGth he confessed; on the ICth May, 
Parnchand was arrested and on the 17th he confessed ; Madhub 
Mai, the approver-witness, was also arrested on the 17th, 
It was on,hi8 evidence given on the 14th that prisoners Nos. 1 
and 2, had been arrested, but prisoner No. 1 is said to have 
charged him in an unrecorded confession, with having concealed 
the most important facts which were in his knowledge. Tlie 
Darogah therefore arrested him, and he confessed that he had 
concealed those facts. The police investigation was completed 
oi» the 24th May. 

Before this Court, prisoner No. 1 denies the charge. His 
defence is that Lallchand died of cholera; that the shop-keepers 
of the Pundooa Bazai^ ^especially witnesses Nos. 28 and 29, 
had turned Lallcliand oftt of their houses wlien closing their 
shops o!i the Saturday night, because he was ill of cholera a,ud 
vomited ; that he had remained the night under a tree on the 
Other side of the Khal and there died. Hje confession before 
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tlie Darogah and Magistrate he says was owing to bad treat¬ 
ment. Witnesses Nos. 8 and 9, prove bis cojifession before the 
Darogah, which witnesses Nos. 15 and IG prove was repeated 
bolbrc the Magistrate. It is to this effect, that on the Sunday 
morning, while he was at hia post -in the Pundooa he 

heard a cry from the other side of the Khal; that he went 
across to see what had oceurred, met llainchand Bagdee and 
Guggun (who has not been apprehended) running towards the 
village with sticks in their hands and the former with a bundle 
under his arm ; that he asked them what had happened, but they 
said they did not know ; that going a little further he found a 
man’s body hanging to a tree ; that he informed the village 
Gomasta, prisoner No. 4, who told him to cut the body dow'n 
and conceal it, which he did. Before the Darogah he is said 
to have made a second confession when he was starting for the 
Sudder station, but the Darogah did not record this, because he 
had already made one confession which appears to mo an in- 
Buflicient reason. 

Prisoner No. 2, also pleads not guilty in this Court, and 
attributes his arrest to enmity with Madhub Mai, who informed 
against him. Before the Darogah and the Magistrate, witnesses 
Nos. 13 and 18 prove that he acknowledged to having seen 
Surroop Chowkeedar murder and rob the deceased, and to having 
received from him a bribe of three rupees to hold his tongue. 

Madhub Mai admitted, as a witness states, that he was sleeping 
under a small thatch in his melon field on Sunday morning before 
daylight, when he was awoke by a noise and looking out, saw 
Kamehand Bagdee, prisoner No. 2 and Guggun stop a traveller, 
who endeavoured to escape them by running into a clump of 
asud trees when he lost sight of them, but whence he heard 
cries immediately after. The next morning after daj^light he 
saw a body hanging from one of the trees, he saw Surroop cut 
it down, and Surroop and liamchand conceal it in a hole by 
covering it with leaves. 

Witness No. 21, Panchoo .Mundul corroborates this story in¬ 
asmuch as he was also sleeping close by in his field. He heard 
a man cry out in the night, but thought nothing of it, and the 
next morning he saw Surroop cut down the body and Surroop 
and liamchand conceal it. 

Witnesses Nos. 4, 6, 6 and 7, inhabitants of neighbouring 
villages state, that they were passing along the road on the 
Sunday morning and saw the body of a man lying under the 
clump of trees, and that it then bore marks of foul play, see¬ 
ing its nose broken and bloody, and«m*nrks on its neck. They 
afterwards heard that the gornashta and phareedar had report¬ 
ed the death to have been caused by cholera. 

Witnesses Nos. 28 and 29, shop-keepers in the Pundooa 
Bazar, also saw the body, and observed the marks on the Sun- 
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1R58, day ; they were called to examine tl»o body by the pharecdar 

. ■ Z~" and gomashttt, who afterwards wrote out some papers in tlie 

c o or . haut, and told them and the other 8hop-kee[)ers that 

Case of death was owing to cholera and that they were to say so. 

Cho^^edab I’risoner No. 3, pleads not guilty ; asserts that the man did 
and others, of cholera, and had no marks upon his body, and that he 
reported according to the statement of the cliowkcedar and of 
the witnesses who saw the body. He further hints that the 
zemindar of the village is Baboo Praunatli Chowdree, and that 
it is notorious that no one dare give intelligence of any thing 
in his estates, which remark lean understand only as an acknow¬ 
ledgment that there was some concealment in this case, but 
that it was the villagers who were to blame and not he. 

Prisoner No. 4, the gomashta of the village, pleads not guilty^ 
asserts that he heard the man died from cholera, and sent a 
written report to that effect to the thannah. 

The witnes.ses to the defence of prisoners Nos. 1 and 2, 
deny any knowledge of the facts which they are called to 
depo.«e to. 

'J'he witnesses to the defence of prisoner No. 3, assert that 
Lallcliand died of cholera. Some, that tliey sawthe body, which 
had no marks on it; others, that they only heard the chovvkee- 
dar mention the fact. 

The witnesses to the defence of prisoner No. 4, assert that 
they heard the chowkeedar inform the gomashta that a travel¬ 
ler iiad died of cholera, and that he wrote something and direetr 
ed the chowkeedar to take it to the thannah. 

The first point for consideration is, whether the fact of a 
highway robbery with murder having been committed is proved. 
I am of opinion that it has, tliat the identity of Lallchand Set, 
as the murdered man is also proved, that he had left witness 
No. 26*8 house about ten o’clock, that he had come on to J^un- 
dooa (whether ho was turned out of the bazar by the shop- 
kee[)ers is immaterial, it certainly is not proved, though it may 
be true) and that he crossed the hhal, and then under the asud 
trees, he met hi.s death. The marks on the body prove that the 
death was not natural aud the rupees being' missing, prove the 
robbery. If the death resulted from the suspension of the body 
while in a senseless state, the crime would be the same. 

How the crime was actually committed, there is no satisfac¬ 
tory evidence to show. Mad hub Mai’s deposition is on this 
point uncorroborated, l^amchand cannot be eonvietqd of hav¬ 
ing committed the murder on this one man’s statement, parti¬ 
cularly as he did not d^qse to this portion of his statement, 
till the prisoner Sjhrroop inaplicated him as an accessary. Panchoo 
Mundul’s statement that he heard a cry is not sufiicient oorroi 
boration. 

The oonfessioni of the two prisoners Nos. \ and 2, however, 
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arc sufficient to convict them of being accessaries after the fact 
to the crime, they each throw the commission of the crime upon 
the other, and the one, viz., the prisoner No. 2, confesses that 
he concealed the crime, though he saw it committed and that he 
received a bribe of Rupees 3 to do so, the other ])risonor No. 1, 
that he concealed the crime, though he had heard the murdered 
man cry out, had found him hanging to a tree immediately 
afterwards, and had seen ilainchand and Guggun running from 
tlie spot. 

Prisoners Nos. 3 and 4, 1 convict of privity to tlie crime. 
They cannot he convicted as accessaries, inasmuch as it docs 
not appear that when they concealed their knowledge of it, sent 
a false report to the thannah, and told the shop-keepers that 
they must say that cholera caused the death, they were aware 
or had any grounds for .susj)icion that any jjarticular person had 
committed the crime. Hut at the same time, as they took an 
active part in the concealment, 1 am of opinion that they should 
be severely punished. 

It is to be hoped that the remark of prisoner No. 3, regard¬ 
ing the feeling in the estates of the large zemindar Haho(» 
Prannath Chowdree, who holds extensive zemindaries in several 
of the districts of Bengal, is not correct. 

In submitting the papers to the Nizamut Adavvlut, I beg to 
veeommcmd a sentence of seven years’ imprisonment being pass¬ 
ed (m prisoners Nos. 1 and 2, and three years’ iinprisounicut on 
No.s. 3 and 4. 

liemnrks hi/ the Nizmnut Adawlut. —(Present: Messrs. A. 
Sconce aiid (J. Loch.) There seems to ho no reason to doubt 
that) the dead body found outside of th'i village of Pundooa was 
that ol‘ Lallcliaiul, son of the prosecutrix, Kaemonee. This per¬ 
son kept a shop in Sheebpore, and it appears that on Saturday 
the 19th Bysakli ho left his shop for the purpose of returning 
to his home in Oodeyporo. On the morning of Sunday or oil 
the morning of Monday, he was found dead at Pundooa. Thero 
is some uncertainty as to these dates, which the Sessions Judge 
haa not sifted with sufficient care. Lallchand, it is shewn by 
some witnesses, stayed in the course of his journey home, at the 
house of one Banjee, to oat: and by the statement of Banjee 
herself, he left her house some time after niglitfall of the 19th. 
But on the other hand, the zemindar’s report of 5th May, ap¬ 
pears to indicate that the death of Lallchand was discovered on 
the morning of the 21st Bysakli, Monday. 

The tenor of this report, which purported to be attested by 
shop-keepers and others of Pundooa^vvas to the effect that on 
the evening of Sunday, Lallchand had arrived at the haut; that 
he was seized with illness (cholera); that the shop-keepers 
would not accommodate him, and that he lay down under a tree 
outside of the village, and, in the course of the night, died. 
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There has been no satisfactory investigation as to the time 
of Lallchand’s arrival at Pundooa. The Harogah’s report of 
14th May, seems to intiinate that Lallehand had spent the best 
part of the night at Banjee’s house, and starting early, reached 
Pundooa before dawn of Sunday and that alter resting near 
gome unknown shop, he again started on his journey arid was 
waylaid. 

The charges laid against these prisoners are mainly sustained 
by the deposition of the witness, Madhub Mai, and the confes¬ 
sions, as they are considered, of the prisoners Surroop and Katn- 
chand. But we are not satisfied of the trustworthiness of any 
of these statements. The information recorded in the name of 


the witness Madhub, by the Harogah Bukaoollah, whom the 
Magistrate had deputed from anothar Thannah to investigate 
the circumstances attending this unnatural death, simply sets 
forth that he had seen in the morning a dead body hanging by a 
tree. He now says much more, namely, tliat in the first 
instance he had seen Ramehand and another dodge or hunt a 
man up and down till they got him into the shade of some trees ; 
that he heard one cry “ hapre,^' and that l e knew no more till 
he saw a body hanging from a tree at day-light. 

The prisoner Surroop Chowkeedar’s statement is, that towards 
the close of the night, he heard cries and running, saw liam- 
chand and Gugun making fast oil; that he went on and saw 
a body suspended from a branch, and that be went and told tlio 
Gomashta Gooroodass, who said tiiey would be all ruined, and 
desired him to cut the body down. 

Ramehand on the other hand, is made to implicate Surroop; 
but his statements to tlie Darogah and the Magistrate clilFcr 
and neither are quite intelligible, lii the first be said as he 
was going to his melon field, he saw a traveller j)apsing ; that 
Surroop Chowkeedar, getting round him struck him violently 
on the face and felled him and then laying his laUee across the 
fallen man’s neck, stood on it; that prisoner asked if he was 
committing murder; that Surroop gave him rupees 3, not to 
tell; and took a rope and hung the body from a tree: and so 
on. Before the Magistrate, Ramehand seems to ignore this 
story, for he says no more than that, in an unintelligible way, 
he had seen Surroop hang the body from a tree. 

We place no reliance on these statements, which seem to us 
got up not to re}M*e8ent, hut to misrepresent, the truth. 

We have nothing to say in favor of the inhumanity of the 
people ot Pandoofl which suft'ered them to reject a sick tra¬ 
veller, nor indeed need w^ j^ay that we accept the sickm's^ and 
exposure and death of Lallehand as wholly proved. But inking 
the whole case as it comes before us, the undoubted fact that 
the dead bo<ly of Lallehand lay exposed at the pl.ace where 
he died for several days open to all ineu’s sight and liable to 
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1)0 called in for examination by the Civil Surgeon, is against 1858. 

the hypothesis that he was by violence killed. No hesitation -- 

was shewn in reporting the occurrence of his death: and this 

early r<'port was followed by the deputation of the Police 

Jemadar who held an inquest on the body. Besides, it appears ,, 

to us, that if the Qomashta Gooroodasa acted as Surroop repre- rutTothers.* 

sents him to have done, he must have resolved to ascribe the 

decease of Lallchand to a false cause without any adequate 

motive. Lallchand was to him an utter stranger ;an<l personally 

he should seem to have less cause falsely to implicate himself 

and the shop-keepers by asserting the neglect and exposure of 

the sick traveller than to give informatiou as to his murder, 

if he knew him to be murdered. 

We do not observe that the Magistrate has taken any notice 
of the failure of the Police to aj)ply for his instructions as to 
the disposal of the body of Lallchand. No corpse should be 
left on tlie highways to be eoiisained as carrion. 

We acquit all the prisoners. 


PllESENT : 

C. B. TREVOR ATTO H. V. BAYLEY, Esqs., 
Officiating Judges. 


GOVERNMENT 


versus 


BABOORAM BAGDEE (No. 8.) and PREMCHAND 
BAGDEE (No. 9.) 


Uooghly. 


Cjitme Charged. —1st count, dacoity on the night of the 1858. 

9th lyfareh, 1858, in the house of Lakheenaraiu Doss of Goa- October 8 ^ 

berriah, thannah Sulkeah, zillah Howrah; 2nd count, dacoity 

on the night of the 1st June, 185.1, in the house of Kallachand Cmso of 

Sheik of Nowparah, thannah Jehanabad, zillah Hooghly ; 3rd 

count, having belonged to a gang of dacoits. and another. 

Committing Officer.—Mr. T. E. Ravenshaw, Commissioner 
for the suppression of dacoity at Hooghly. Prisoner con- 

Tried by Mr. E. Jackson, Officiating Additional Sessions victed under 
Judge, on the 14th September, 1858. Act XXIV. of 

liemarks hy the Officiating Additional Sessions Judge. —Pri- 1813 on bis 
soner No. 8 pleads guilty, prisoner No. 9 not guilty. 'J'heir 
houses are in Keoteea in thannah Ryi^,* zillah Butdwan, but jieniarks on 
they also reside at Howrah. method offully 

in the first count, they are charged with a dacoity at How- recording ton- 
rah. It occurred 011 the 9th March, 1858, witness No. 1, the fessions nt the 
master of the house described the dacoity aud stated that ho ^^sions. 
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armed hiinaelf with a large “ houtee^'' a formidable looking 
knife for cutting vegetables, and with it wounded some of the 
dacoits. He also recognized one of the gang, Dabee llagdee. 

The Police appear to have followed up the clue which they 
obtained from the prosecutor with great skill. Witnesses de¬ 
posed to them and Dabee Bagdee gave a statement before them, 
that he and the prisoners had been that night drinking at a 
grog-shop. It was also soon ascertained that prisoner No. 8, 
was one of the wounded parties. 

Witness No. 18, Moozdeen Burkundaz describes the chase 
after prisoner No. 8 in which be was followed step by step 
through Calcutta, Chandernagorc, Hooghly, Burdwan and back 
again to Howrah, where he was arrested. His mistress, witness 
No. 22, accompanied him in his flight. She was arrested at 
Kendnor in zillah Burdan, and on being callled on to give up 
the stolen property and searched rupees 17 was found on her 
person, and a cloth, which she stated that prisoner No. 8, had 
not before he wont out on the occasion on which he was 
wounded, but which ho brought back with him after it. 

Witnesses Nos. 7 and 8, prove prisoner No. S’s confession 
before the Police, in which he admits that the abovemeutioned 
rupees and cloth are portion of the stolen property. Witnesses 
Nos. 11 and 12, prove his confession before the Magistrate of 
Howrah. 

Witness No. 21| proves the arrest of prisoner No. 9 on the 
23rd April. On him was found a bundle containing two 
cloths. Witnesses Nos. 9 .and 10, prove his confession the 
same day at the thannah, and Nos. 13 and 14, his confession 
the next morning before the Magistrate of Howrah, in both of 
which he a<lraits that the cloths found on him were part of the 
stolen property. 

The prosecutor recognizes the cloths found on both prisoners 
as his. Witness No. 19 speaks also to the same fact. Witness 
No. 20 18 dead. 

I’he whole case was subsequently transferred to the Daeoity 
Commissioner. Witnesses Nos. 15 and 16, prove that both pri¬ 
soners again gave a full confession before that officer, prisoner 
No. 8 on the 26th, 28th 29th, of June and 2nd and 5th of July, 
prisoner No. 9 on the 3rd, 6th, 6th, 7th, 8th and 9th of July. 

In these confessions prisoner No. 8 acknowledges to have 
belonged to gangs of dacoits in his own native village in zillah 
Burdwan, and with them to have committed the daeoity 
charged in 2nd count, also to have belonged to the Chander- 
nagore dacoit gangs wIUh he was a Chowkeedar in that town, 
which fact is cOTroborated by the previou.s confession of former 
approvers, who ■ named him among their gangs, also by tlie 
record of the daicoity in the house of Mullicka Bewah on the Ist 
September, 185(1, in which one of the Chadernagore gangs was 
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seized in the act and mentioned him in his confession made on 
the spot, also to having in company with a Calcutta gang com¬ 
mitted a diicoity so far south as Tumlook. 

Prisoner No. 9’s confession confines his crimes to his own 
part of the country in zillahs Burdvvan and Hooghly where he 
acknowledges to have committed ten dacuities. In it he also 
admits one Howrah dacoity and one attempt at dacoity. 

Witnesses Nos. 5 and 0, are two approvers, who had de¬ 
nounced both prisoners in the dacoity charged in 2nd count, of 
tlie Calendar on the 9th and 19th February, 1858, before the 
prisoners were apprehended in Howrah. This dacoity occurred 
in 1853. The approver’s depositions are corroborated not 
only by the confessions of the prisoners before the dacoity 
commissioner; but as to prisoner No. 9, by his recognition at 
the time of the dacoity. 

Prisoner, No. 9, urges in his defence that he was once the cause 
of arrest of a[)prover-witness No. 5, he alludes to a particular 
record in which this will be proved. I have sent for the case 
but do not delay passing final orders as even admitting it to be 
true, the circumstance would tell as much against him as in his 
favor, when taken in connection with his confessions which ho 
docs not deny or attempt to rebut. 

Tliis is one of those cases in which the statements of the 
a})provcrs charging tlie prisoners with being professional dacoits 
are corroborated, not only by what occurred atthe time when they 
committed crime in company, but by the circumstance that five 
years later they are seized in the neighbourhood of Calcutta 
with another gang with the stolen property on them and one 
bearing the marks of the wounds inflicted during a dacoity, 
1 convict the prisoners on all the counts of the calendar and 
recommend them to be sentenced to transportation for life. 

Itcviarhs hy the Nizamut Adawlut. —(Present: Messrs. C. 
B. Trevor and H. V. Bay ley.) Prisoner No. 8, confesses to the 
Deputy Magistrate and the Sessions Judge. His confession 
is corroborated by the evidence of witness No. 1, as to the 
wounding one of the dacoits with a houtee which was prisoner’s 
No. 8. 

Witness No. 18, also corroborates this prisoner’s confession 
as to his pursuit and capture. 

Prisoner No. 9, confessed to the Ooaherriah dacoity (Ist 
count,) before the police and Magistrate of Howrah; and then 
before the Dacoity commissioner, to whom the case was trans¬ 
ferred. 

He confessed to the 2nd count, the ^aoparah dacoity, in the 
dacoity commissioner’s olfico ; and also to nine other daeoities. 
Tln> prisoner’s confession as to tlm Naoparah dacoity is corro¬ 
borated by the statement of Kuluehand Sheikh, (the owner of 
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the house,) the day after the dacoifcy, that he had recogtiizod 
the |irisonor. 

Witnesses Nos. 5 and G, also corroborate the confession of this 
piisonor on this 2 ik1 count. 

The confessions in the Dacoity comraissionor’s office are fully 
proved as freely and voluntarily given ; and we see no reason to 
distrust them. 

We therefore convict both prisoners under Act XXIV. of 1843, 
and sentence them under the same Act to be transported for 
life. 

We request the attention of the Sessions Judge to tho follow¬ 
ing remarks. 

I. In para. 13 the Sessions Judge refers to prisoner’s “ coii- 
“ fessions, which he does not deny, or attempt to rebut.” But 
the record does not shew that the prisoner was asked any 
questions as to them. He should have been so questioned ; and 
in future it must invariably be recorded that the confessions 
have been read over to the prisoner, and that he denies or admits 
them, or what statements he makes, in regard to them, 

II. In paras. 9, 10 and 11, the Sessions Judge records details 
as to the confessions of the prisoners to other dacoities. None of 
those details are to be found in the vernacular records of the 
Se.ssions trial. I'hey should always be recorded there. It is 
quite right that the prisoner should be arraigned on each of the 
specific counts of his indictment, and this answer recorded as has 
been done in this case ; but it is necessary also (as laid down by 
us in I’ai eef Sheikh’s case of this date,) that his confession at 
the Sessions to the several detailed dacoities which he may have 
admitted to have been committed by him, should also be fully 
recorded. lu a case like this, the prisoner should have been 
asked, if he had not confessed to or committed the other 
dacoities to which the committing officer’s record referred ; and 
his answers recorded, in order that it might be compared with 
the previous confessions, and with other records. 
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PllESlNX : 

J. H. PATTON, Esq. Judge, and O. LOCH, Esq. 
Officiating Judge, 


GOVERNMENT and LALLA MEEAN 


versus 


SHIB MURRICK (No. 17.) GUNNESHMODEE (No. 18,) 

RAMA CHOWKEEDAR (No. 19,) MQNDIL ROY (No. 

20,) KEStJEE ROY (No. 21,) DHURONDHER ROY (No. 

22 ,) DOOKHUN ROY (No. 23,) SOUMAN DURBEH* 

(No. 24,) and SHEW A CHUMAR* (No. 25.) Bhaugulpore. 

Crime Charged.—1 st count, Nos. 17 and 18, dacoitj at- ibss. 

tended with the murder of Haroo Mj’an and plunder of-——- 

property valued at Rupees 24-6; 2nd count, Nos. 17 to 25, October 11 . 
accomplices in the above crime ; 3rd count, Nos. 17, 18, 20, 23, Case of 
24 and 25, knowincrlv possessing stolen property acquired by Shib 
the dacoitj. r 1 Murbick 

Committing Officer.—Mr. 0. C. G. Chapman, Deputy Magis- 
trate with full powers of a Magistrate. Ppisonevs 

Tried before Mr. T. Sandys, Sessions Judge of Bhagulpore, convicted of 
on the 26th July, 1858 ^ connuitting 

Bemarks hy the Sessions Judge .—Dacoits 15 to 20 in number dacoity at- 
attaeked the prosecutor’s house, on night of 4th June last, 
prosecutor and his two sons, youths above 20 years of age, the ge„tenced one 
deceased and Shakkur (witness No. 1,) were sleeping in their to death’ami 
court yard. The dacoits bound all three and Gunnesh prisoner the others to 
No. 18, with a club commenced beating the deceased, who transportation 

cried out, “ I recognize you, and 
Lalla Meean Prosecutor, have you apprehernled to- 

W.t„..,.N 0 . 1 .StakkurMj.n. morrow.” On this Gunnesh 

Witness, No. 2, Hoias. ,, , . . cn-u n* • i 

called out to Shib Murrick pnso- 
jier No 17, the only one armed with a sword, to kill the deceased, 
which he did on the spot; and then the dacoits dispersed. 

The mofussil inquest describes upwards of ten marks of blows 


Witness, No. 8 , HemrajModee. blows except two on the head 
If If 9, u 00 o ee. which must have been 

severe. The body reached the 
station almost unfit for surgical examination, yet Baboo Dwar- 
kanath Chatterjea, sub-assistant Surgeon, witness No. 12, 
observed “ two incised wounds, one on*scalp, other on the face. 
“ No doubt they were severe cuts.* No fracture, however, of 
“ any of the bones; cannot distinctly state that these wounds 


on deceased’s person, all club- 


VOL. Till. 


* Acquitted by the Lower Court. 
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“ were the immediate cause of death, but there is every pro- 
“ bability of their being so.” 

The within witnesses, fel¬ 
low residents of the same tola 
or hamlet where the prose¬ 
cutor resides, depose to their 
having recognized the prisoners, 
residents of the neighbourhood amongst the dacoits as follows. 
SlubMarrick,pri«,DerNo. recognized by Hoolas, 

auunesh, prisoner No. 18. S 

.Uookliun, prisoner JMo. 2d.J 

Shib Murrick,prisoner No. 17. 1 

Gunnesh, prisoner No. 18. t Ditto by Dulloo Meean, wit- 
liama, prisoner No. 19, C ness No. 3. 

Mundil; prisoner No. 20 .) 

, . -VT I Ditto by Manick Muhton, 

Kesl.ee prisoner No. 21. I ^ 

Dhurondher, prisoner No. 22. g 

Two others attending their cattle the same night, a mile dis¬ 
tant from the prosecutor’s, chal- 
Wit. No. 6, Bhatoo Meean. lenged and recognized a party 

” ” ’ *''''^***®®* passing along, who from tho 

bundles they were carrying, as well as their saucy answers, and 
the occurrence of the dacoity, they concluded were the dacoits. 
Shib Murriek,pri8oner No. 17. "j 

Gunnesh, prisoner No. 18. (Wore recognized by Bhatoo 

No. 20. r Meean, witness No. 6, and 
No. 23. J 
No. 18.1 

No. 19. I Ditto by Etwaree, witness 
No. 20. f No. 7. 

No. 23. J 

On search of prisoners’ houses, certain portions of the plunder. 
Wit. No. 8, Hemraj Modee. ed property Nos. 1 to 23, in- 

„ „ 9, Nathoo Modeo. elusive, are said to have been re- 

,, „ 14, Chotoo Meean. covered in the houses of Shib 

» >» 15, Ootim Meean. Murrick, prisoner No. 17, Gun¬ 

nesh, prisoner No. 18, Mundil prisoner No, 20, Dookhun, pri¬ 
soner, No 23, Soumoii, prisoner No. 24, and Shewa, prisoner No. 
25, as also a bloody sword in the thatch of Gunnesh, prisoner 
No. 18’s dwelling. 

The prisoners’ defences have always consisted of simple denials, 
unable to account for aii^^|iilse accusation against them, though 
Gunnesh, prisoner No. 18, Rama, prisoner No. .19, and Mundil, 
prisoner No. 20, for the first time before this Court, set up 
lame and contradictory insinuations against the police. Gun¬ 
nesh, however, has always denied the bloody sword and declared 


' a 

Mundil, prisoner 
Dookhun, prisoner 
Gunnesh, prisoner 
Rama, prisoner 
Mundil, prisoner 
Dookhun, prisoner 



CASES IN THE NIZAMUT ADAWLUT. 421 

it to have been smuggled into the thatch of his house. Those, 
in whose houses the property was recovered, claim it as their 
own, but of the many witnesses cited by them, not one knows 
anything about it. 

From the results under examination before this Court, I am 
obliged to regard this as a most unsatisfactory case. Not that 
it originates out of any malice or base purpose, of which it 
seems free, either on the part of prosedutor or the police, but 
out of the fancied requirements of our English Courts, which 
with the lax habits of the people, and police practices even more 
deteriorating, give rise to such dressings.up for the occasion, as 
leave a very narrow line between what is in reality malicious, 
or what is simply false. Any corroboration derivable from the 
recovery of the plundered property must be at once set aside as 
worthless. Prosecutor is said to go inside each prisoner’s liouse 
and bring out the recovered property. About this he contra¬ 
dicts himself. He pretends he turned out every thing inside 
the houses, giving back the prisoners’ properties, alter having 
recognized his own, but he is quite unable to explain what he 
gave back, at the same time that any thing of the kind is adverse 
to the general tenor of the depositions, that prosecutor was the 
special finder in each instance. Neethoo Modee (witness No. 9,) 
says he does not know where the prosecutor found the articles, 
and Heraraj, witness No. 8, first prevaricated about it and then 
gave particulars self-contradictory. Hemraj, witness No. 8 says, 
each identical article was found quite exposed and not in aay 
way concealed, whilst plaintiff pretends they were concealed, 
'rhese three persons are not only contradictory of one another, 
but each of himself. The property may be the plaintiff’s but I 
doubt the honesty of the search, which, 1 am of opinion, must 
have been got up for the occasion. Is it probable that murderers 
recognized and challenged at the time of the occurrence, would 
have thus left open proofs of their crime, carelessly scattered 
about their houses, in the shape of the plundered property ? 
The direct evidence to the particulars of the murder are not also 
established in face of the positive contradictions and dogged 
silence of prosecutor, his son Shukkur, witness No. 1, and Hoolas, 
witness No. 2, to say nothing of their objectionable manner, 
especially witness No. 2’8 whilst under examination before this 
Court. Something of the kind very probably happened, but in 
the disturbance of the moment it was neither seen nor heard by 
them in the manner each narrates it. This too, has been dress¬ 
ed up for the occasion. Prosecutors’ dwelling, map No. 48, 
forms a court-yard altogether open enclosed to the north 
nearest to which is Hoolas, (witness No 2’s) hut and between 
which and prosecutor’s house there was a screen or “jhattee 
ghooran'* of rude materials. The huts of the other witnesses 
are close by. Hoolas, witness No. 2, prevaricated about seeing 
3 u 2 


1858. 

October 11. 

Case of 
SsiB Mua- 
BICK and 
others. 



422 CASES IN THE NIZAMUT ADAWLUT. 


1858. 

October 11. 

Case of 
SaiB Mub- 
i^iOK aud 
others. 


and hearing what he narrates, whether from his hut or this 
screen. It was from behind this screen also that the other 
eye-witnesses saw what they depose to, but except Dulloo, wit¬ 
ness No. 3, who pretends they all accompanied him in their 
flight thence, not one of the others see each other there ! No 
specific conviction for murder against any of the prisoners in 
particular can rest on such evidence and this throws the case 
back solely on simpleproof of recognition of the dacoits during the 
attack. The superior Court usually regard such cases with dis¬ 
favor, but, with all due deference, I beg to suggest that in this 
singular country, so much of it will often be the only true part 
of the prosecution in domestic district dacoities. In this in¬ 
stance, the dacoits were of the neighbourhood. Dacoity in these 
disturbed and famine-priced times have of late been prevalent 
throughout this district, for the slightest plunder, in the most 
barefaced manner, and have generally been followed by violence, 
where the slightest opposition has been shewn. I can discover 
no good reason in such a case for so many deposing to false 
recognition. The prosecutor from the first, on the 5th June, 
No. 8, named Slab Murrick, prisoner No. 17, Gunnesh, prisoner 
No. 18, and Kama, prisoner No. 19, and even Soumun, prisoner 
No. 24, and Shewa, prisoner No. 25. The neighbours, eye-wit¬ 
nesses, have always consistently named the prisoners, each say 
they recognized each, however differing from one another, as 
would most probably be the case during such a disturbance. 
In this way their depositions reach Shib Murrick, prisoner No. 
17, as the only one armed with a sword and Gunnesh, prisoner 
No. 18, Kama, prisoner No. 19, Mundil, prisoner No. 20, Keshec, 
prisoner No. 21, Bhurondher, prisoner No. 22, and Bookhun, 
prisoner No. 23. Prosecutor and his son Shukkur, witness No. 
1, state, I or the first time, in the Sessions Court, that Shewa, 
prisoner No. 25, beat Shukkur, and Keshee, prisoner No. 21, 
Bhurondher, prisoner No. 23, and Bookhun, prisoner No. 24, 
the prosecutor, but such statement must be rejected as untime¬ 
ly and exaggerated. Thus- viewed and with rel'erence to the 
weakness ol the defences, 1 convict all the following prisoners 
as accomplices in the dacoity attended with the murder of 
Haroo Myan, and would sentence Shib Murrick, prisoner No. 17, 
to imprisonment for life in transportation beyond sea and pri¬ 
soners, Nos. 18 to 23, to fourteen years with labor and irons in 
banishment. I acquit Soumun, prisoner No. 24, and Shewa, 
prisoner No. 25, for want of proof of their guilt leaving it to 
the Magistrate to take security for their future conduct. 

Remarks hif theNizaM^, Adawlut. —(Present: Messrs. J. H. 
Patton aud G. J^och.) The evidence against the prisoners con- 
aists only of their recognition by the eye-witnesses; for we may 
put aside the evklence from the pi-operty alleged to have been 
plundered, found in the houses of some of the accused, as this 
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proof is not insisted on by the Sessions Judfje. Can then this 
evidence of the eye-witnesses be trusted? We think that under 
tlie circumstances of the case it can. The prosecutor and wit¬ 
nesses had no reason for charging the prisoners falsely. 'I'he 
prisoners themselves admit that they had no quarrel with the 
prosecutor or witnesses, and can assign no reason for being false¬ 
ly accused. The light caused by the burning thatch was suffi¬ 
cient to enable the prosecutor to recognise the robbers, while 
the time occupied in tying the prosecutor and his sons, and in 
the assault on one of tliem, and in robbing the house, must have 
given them ample opportunity to recognise the accused. In 
tlie morning the prosecutor without delay proceeded to the 
thannah, and charged the prisoners, Shib Murrick, Gunnesh, 
Sournun, Durbah, Shewa Chamar and Kama and some others, 
with having committed the robbery and he depo.sed that some 
of the robbers, after having bound him and his sons, commenced 
beating his son, Haroo, who cried out, “ I know you all and will 
have you apprehended to-morrow,” on which Shib Murrick cut 
him down with a sword. The evidence of the prosecutor is sup¬ 
ported by that of his son, Shunker, who omits the names of 
JSoumun, Durbah and Shewa Chamar, but adds the name of 
Mundil. He also stated that at the instigation of Gunnesh, 
who was recognised- liy Haroo, Shib Murrick killed Haroo. We 
do not attach any credit to the evidence of Hoolas, witness No. 
2 , owing to the contradiction observable in his evidence to the 
Darogah and on the tiial as to the place from which he saw the 
robbery committed ; but we find no reason for rejecting the 
evidence of Dulloo, witness No. 3, who identified iShib Mur¬ 
rick, Gunnesh, Kama and Mundil, nor of the witnesses, Nos. 1 
and 5, Manick and Jeebun who identified the prisoners, Keshee 
Roy and Dhuronder Koy, by the light of the burning thatch. 
Their evidence is consistent throughout and there is apparently 
no exaggeration. 

The evidence of the witnesses, Bhatoo and Etwaree Nos. 6 and 
7 , need not be taken into account and it is not, in our opinion, 
satisfactory. 

On the trial the prisoners deny the charge, but can assign no 
reason why tliey have been accused. Their witnesses prove 
nothing in their favour. We consider the 1st count of the 
charge fully proved against the prisoners, except Dookhun Roy, 
prisoner No. 23, who was not mentioned by the prosecutor, or 
his son, Shunker, in their first depositions to the Darogah; and 
who is implicated by the witnesses, Hoolas No. 2, Bhatoo No. 
6 , and Etwaree No. 7, whose evident^ Sannot, wo think, be de¬ 
pended upon. It is proved by the evidence of the prosecutor 
and his son Shunker that the deceased Haroo was killed by the pri¬ 
soner Shib Murrick,and it is added by Shunker that this was done 
by the orders of the prisoner, Gunnesh, in whose house a sword. 
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marked with blood, was discovered. Prosecutor and Slmnker on 
the trial both state that Shib Murrick committed the murder at 
the instigation of Gunnesh. The prosecutor, however, did not, 
in his first information at the thannah, state this ; but merely 
nientioned Gunnesh as being among the other dacoits; and 
had he taken the prominent part afterwards described, we do 
not think the prosecutor could have forgotten or would have 
omitted to mention it. We therefore give him the benefit of 
the omission. We sentence the prisoner, Shib Murrick, to be 
lianged, as we think the evidence to his being the actual mur¬ 
derer, is conclusive ; and we sentence the otlier prisoners, with 
the exception of Dookbun Roy, No. 23, to transportation for 
life with hard labour. Dookhun Roy we acquit. 


Peesent : 

H. T. RAIKES, Esq. Judge, akd C. B. TREVOR, Esq., 

Officiating Judge, 
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Teial No. 1. 

GOVERNMENT and RAMCOOMAR GHOSE MUNDLE 

versus 

CALIDOSS BANNERJEA (No. 1,) RAJKISTO BAN- 
NER.IE4 (No. 2,) RAHEEM SHEIKH. (No. 3,) PUR- 
BUTTYCHURN GHOSE (No. 4.) NOBINCHUNDER 
MITTER (No. 5,) RAMESWAR HALDAR (No. 6,) 
MADHUB SINGH JEMADAR (No. 7,) and JUGGER- 
NATH SINGH (No. 8 ) 

Teial No. 2. 

GOVERNMENT and PETUMBER BURRAL 

versus 

CALIDOSS BANNERJEA (No. 1,) RAJKISTO BAN¬ 
NERJEA (No. 2,) RUHEEM SHEIKH (No. 3,) PUR- 
BUTI’YCHURN GHOSE (No. 4,) NOBINCHUNDER 
MITTER (No. 5,) RAMESWAR HALDAR (No. 6,) 
MADHUB SINGH JEMADAR (No. 7,) and JUGGER- 
NATH SINGH (No. 8.) 

Trial No. 1.— Oeime Charged. —1st count, defendants Nos. 
3 , 4, 5, 6, 7 mpd 8, riotous assault attended with severe 
wounding of the co-prciyebutor Petumber Burral; 2nd count, 
defendants Nos. 3, 4, 5, 6, 7 and 8, forcibly carrying away 
(kidnapping) of the said co-prosecutor Petumber Burral; 3rd 
count, defendants Nos. 1 and 2, privity to the offences laid in 
the above two counts; 4th count, defendants Nos. 1 and 2, 
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false imprisonment of the said co-proseeutor from the 8th June, 
1857, to the morning of the 7th July, 1858, corresponding with 
27th Joistee 1264 to 14th Assar, 1265, B. S.; 6th count, defend¬ 
ants Nos. 1, 2, 3, 4, 5, 6, 7 and 8, privity to the above false 
imprisonment as laid in count 4th. 

Trial No. 2.— Cbime Charged. —Ist count, defendants Nos. 
8 , 4, 6, 6,7 and 8, riotous assault and plunder of property va¬ 
lued at about Rs. 224-10 on the premises of the co-prosecutor, 
Rumcoomar Mundle; 2nd count, defendants Nos. 3, 4, 5, 6, 7 
and 8, assault of the said co-prosecutor; 3rd count, defendants 
Nos. 3,4, 5, 6, 7 and 8, forcibly carrying away (kidnapping) of 
the said co-prosecutor, Ramcoomar Mundle; 4th count, defend¬ 
ants Nos. 1 and 2, privity to the otfences laid in the above 2 
counts5th count, defendants Nos. 1 and 2, false imprison¬ 
ment of the said co-prosecutor, Ramcoomar Mundle. 

Trial No. 1.—Crime Established. —Defendants Nos. 1 and 
2 , privity to riotous assault attended with severe wounding and 
forcibly carrying away (kidnapping) and false imprisonment of 
the co-prosecutor, Petumber Burral. Defendants Nos 3 to 8, 
riotous assault with severe wounding and forcibly carrying away 
(kidnapping) of the prosecutor, Petumber Burral. 

Trial No. 2.— Crime Established. —Nos. 1 and 2, privity 
to riotous assault and plunder of property and forcibly carrying 
away (kidnapping) and false imprisonment of the co-prosecutor, 
Ramcoomar Mundle; Nos. 3 to 8, riotous assault and plunder 
of property and forcibly carrying away (kidnapping) of the 
prosecutor, Ramcoomar Mundle, &g. 

Committing Officer.—Mr. J. J. Grey, Magistrate of How¬ 
rah. 

Tried before Mr. E. Lautour, Sessions Judge of 24-Pergun- 
nahs, on the 28th August, 1858, 

Trial No. 1.— liemarks hy the Sessions Judge. —This case is 
common in its origin to cases, calendar No. 1, and calendar 
No. 3. 

On the night of the 27th Jeyt, 1264, 8th June, 1867, at about 
2 A. M., the village of Nurna, where the three prosecutors reside, 
was entered by the gomastahs and servants of the zemindars of 
Telinaparah (prisoners Nos. 1 and 2,) the houses of Ramcoomar 
and Ramkishore Sorkel, were forced open ; that of this prosecu¬ 
tor entered and he was forcibly kidnapped and no traces could 
be found of him, until his release by the Magistrate of Howrah 
on the 7th of July, 1868, ho being then in confinement in the 
house of Calidoss No. 1, and Rajkishore No. 2, at Telinaparah. 

It appears, that for some time pmvious to this very gross 
outrage, there had been consideraole misunderstanding be¬ 
tween the ryots and the zemindars owing to the latter wishing 
to measure the lands with a short line, below the standard 
cottahf and to which the whole of the ryots or the greater 
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part of them, were naturally opposed as the loss to the latter 
would have been four or five cottahs in the heegah or twenty 
or twenty-five per cent, the difierence between the Collector’s 
standard and the zemindar’s. On the night in question, 
at about 2 a. m. the village was entered by the goinastahs 
and other agents of the zemindar’s. The prosecutor was 
violently abducted; on the road, he was most severely 
wounded and beaten, by the order of the defendants Nos. 3 
to 6 and carried to the house of the prisoners Nos. 1 
and 2, at Telinaparah, where he was taken to the Boituch 
Khanah and found the prosecutor, Calendar No. 3, who 
had been previously carried there. To explain the extent of 
that outrage, I must here mention that his house was violently 
broken into, and there is no reason whatever for disbelieving 
tlie statement, that his female relatives were one and all robbed 
of their ornaments, and I am afraid that his daughter 
Luckimoney, who was bitten on the cheek, by one of these 
hireling ruffians, was still worse treated, a fact suppressed by 
the parties, out of consideration of the family honor. 

Kunitaruck, the son of the prosecutor Peturnber Burral, pro¬ 
ceeded to the Magistrate’s Court on the 28th and lodged a 
petition complaining of the abduction of his father. A similar 
petition was preferred on the same day, by Kubheram Chose, 
the son of Hamcoornar, the other prosecutor, who had been 
kidnapped, and a further petition was presented by Rarnkishore 
Sorkei, who had his bouse similarly broken into and plundered 
and who, after being sliglitly wounded, had succeeded iii effecting 
his esea])e into adjacent jungle. 

To meet these petitions, counter-petitions were put in by the 
zemindar’s people on the same date 28th Jeyt, 1264, one by 
Goburdhon; another by Parbuttychuru ; another by Muddoo- 
soodun. The former accuses the ryots of having in a body 
attacked his house, on the night of the 27th, robbed him of 17 
Rupees, his collections, which he had received, but not paid into 
the cutcherry, of which he is a malpaik; ih&i his house had 
been violently broken open and himself severely beaten. 

All these petitions were referred to the Darogah of Domjore, 
to report upon. Those put in by the zemindar’s people were 
reported to be entirely false and in his report of tlie 21st of 
June, referring to the measurement disputes, the Darogah goes 
on to state, that prisoner No. 3, Ruheem Sheikh, gomastah, 
ami prisoner No. r5, Nobeenchunder Mitter and others came 
with. a body of X.attyah at 3 a. m. kidnapped Ruheeram’s 
father, Ramcoomai*, pllmcktred the women of their ornaments 
and committed grdat oppression and under pretext of a summary 
writ, had cruelly wounded and kidnapped Pittumber Rural and 
further wounded Ramkishore Sorkei, and that the villagers 
were much downcast and suggests that the zemindars and 
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their agents should be bound down to keep the peace, as well 1858. 
as the ryots, and that the jemadar and two burkundazes should q j 27 
be stationed there to arrest all parties armed, and that no trace cor 

of Kamcoomar could be found, and that as to Pittumber Bural, Case of 

kidnapped under a lalse process under llegulation VII. 1799, b^bejeI 
he had not been rendered at Hooghly, and accordingly he had and others, 
sent a note by a burkuudaze to the Darogah of Bedepattee, 
these parties having been carried off to Telinaparah. 

On the 24th of June, the zemindars, prisoners Nos. 1 and 2, 
impeach this report, accusing the ryots of combination, active 
opposition and maintaining, that the three actions were antici¬ 
patory and fraudulent, and that the Darogah had postponed 
a final report, out of collusion with the ryots and this petition 
begs that an independent D.irogah be sent, suggesting the 
Bajaporo Darogah, and further that the Magistrate should him¬ 
self go to the spot and enquire into the case. 

The son of the prosecutor, Pittumber, proceeded to Hooghly 
and petitioned the Collector, setting forth the facts; he was 
referred to the Magistrate and his petition, after registering the 
number, was returned to him, for that purpose. This is filed 
with a separate petition detailing the outrages, and states that 
the results of his enquiry at Hooghly, was, that Sheikh 
Jurun pyadah, had put in a false return to the writ, viz. that 
his father was concealed ; but the fact was, that dead or alive 
he had been taken to Telinaparah and concealed there. From 
that petition, it would appear that summary suit No. 429 for 
an alleged arrear of Rupees 8-14-2-2, had been preferred against 
his father and 427-428-481 and 432, had been preferred against 
other ryots and fellow villagers. 

The Darogah submits his final report on the 25th June, 
reciting the evidence recorded, he finds that it was perfectly 
true that Ramcoomar Mundul was kidnapped and forcibly taken 
out of his house by Raheem Sheikh and Nubeeiichunder and 
Hamessur Holdar and Parbuttychum Ghose, gomastahs of 
prisoner No. 1, Calidoss and prisoner No. 2, Rajkissun, who 
attacked the village in company with prisoner No. 7, Madhab 
Singh, jemadar, Bowany Misser, prisoner No. 8, Juggernath 
iSobhocraj Singh and Gorachand Bagdie and some twenty or 
thirty lattyals; that the house of Jadob, was forcibly broken 
into and the women robbed of their ornaments as per list; that 
Ilamcoomar's house was similarly broken into and the pittarah 
and chest broken open and robbed and twenty-one articles as 
per inventory, were carried off and his female relatives were 
similarly plundered of their jewels |nt! ornaments; that his 
daughter was injured on the cheek and her ornaments all 
plundered; that she was ashamed to say how that was done, 
but it had been bitteu and an attempt at least was made to 

TOL. Till. 3 H 
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violate her person. Upon this, an oriler was passed “ Shamil 

Misir 

The evidence recorded fully supported the Daron;ah’s reports. 

It would be perhiips usele.ss to detail it at h*n."th. 'J'ho 
defendants denied the charges and setup in defence the coinhin- 
ation of the ryots against their zemindars and consequent 
falsity of the accusation, pleas systematically supported by the 
zemindars themselves, in separate petitions and kyfeuts, put in 
at dilferent times. 

Ramcoomar made his appearance about six weeks after his 
abduction, having been brought down to Howrah, to give in a 
raseenamah by the zemindar’s peoi)le. 

'iho Magistrate, completely puzzled,.between the conflicting 
statements of the ryots on one side and the zemindar’s people 
on the other, shelved the case, reserving his jiower to deal witli 
it, should Pittumbor Bural be forthcoming, of wliose murder 
very grave doubts were entertained and reeogniziinees wore 
taken from the ryots and the zemindars, an order against which 
an appeal was preferred to me by the ryots. The orders of the 
Magistrate were set aside and the case being so fully established 
by the Police reports and evidence, I could not but exiircss my 
opinion at the feeble proceeding of the Magistrate, in conduct¬ 
ing his enquiry into this very grave outrage. A coyiy of my 

„ proceedings is annexed.* I feel 

Koappen ix. that had the Magistrate on the 

police reports and evidence and upon the petitions presented to 
him being so completely verified, availed himself of his powers, 
under Section 3, Kegulation IX. 1807, and forthwith arrested 
these zemindars and refused bail, on the jiresumption of murder, 
until Pittumbor Boral was produced ; the case would nev('r 
have been so mistakingly conducted and the unfortunate victim 
would never have been shut up lor fourteen montlis, in the 
zemindar’s house, in defiance of all constituted authority. UMie 
prosecutor’s statement in this Court corresponds with that 
taken before the Magisti'ate on his rescue. It is voluminous 
and therefore it will be sufiicient, if I make a mere abstract in 
this place. Mr. Grey’s translation is on the record stating, how 
he and his son were sleeping in their dwelling-house on the 
night of the 8th of June, which was moonlight, be was aroused 
by a great noise pn the east side of his house and went out, 
telling his sun liamtaruck to remain. He stood outside in the 
patli when he mftt Meajan Chowkeedar (dead last September,) 
who told him that the zemindar’s people liad come down on the 
eastern par& ot quartV^and were plundering and seizing the 
people, when Thakoordoss and Luckinarain and Motelall and 
Ooracliand and Mudoosoodun entered his house and said, this 
is Pittumber B\a*al, who was then seized by the lattials, who 
were in Puran Hundul’s house. He was taken as far as Bam- 
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olmnder’s house when other thirty or tliirty-tvvo men came from 
Iiamkishore Sorkel’s (prosecutor, calendar No. 1.) It was 
settled to lock him up in prisoner No. 3, Ruheem Sheikh’s 
house, where the said Ratncoomar already was; hut he said 
he would rather be killed than go there. To tliis it was re- 
2 )lied, if you are murdered it is only to a zemindar, a matter of 
a fine of 2000 or 5000 rupees or two years’ or five years’ im- 
firisonment. That as for them, when they took zernindary 
service, they did so, putting one foot in jail and the other in 
their master’s service. U 2 )on his refusing to go, prisoner No. 3, 
Ruheem Sheikh, jirisoner No. G, liamessur, jirisonor No. 6, 
Nobeeu and 2 >risoner No. 4, Parbutty, Puran, and NufFer Dutt, 
said as he would not go like a gentleman to take him as they 
could, u 2 >on which, prisoner No. 8, Juggernath, struck him 
with a hatehet and prisoner No. 7, Madhub Singh Jemadar 
with a sword, inllicting two Avounds on his forehead, and 
Sub(>raz struck him a blow on the crown of bis head with a 
lattee and others struck him in various jdaees about the body, 
the marks of winch are extant. In fine he fell down senseless. 
He was removed to Klianpore, to the house of one Honoinali, 
who ohjeeting to receive tlie body of a murdered man, suggested 
to take the prosecutor to the house of Dajoo, where there were 
no females, whieli was done at 7 A. m. Prisoner No. 3, 
liuheem Sheikh and firisoner No. 7, Madhub Singh asked 
him if he could walk and Bonoinali Kubelosoe Hullodlmi’, 
Madhub Singh lifted him in a sitting p().sturo. Madhub prisoner 
No. 7, said. You are shamniing, and he would heat a hooJcali- 
cleaner wire and introduce it into his anus. In fine they lifted 
liim and carried him off to Telinaparah, a foot occasionally 
f oueliing the ground. There he arrived about 4 p. m. and was 
taken to the zemindar’s haitukhnna, where he saw Uamcoomar 
on the ioshaklianna sitting with his head resting on his 
knees. 

The zemindar Calidoss, prisoner No. 1, asked if ho had taken 
food ami enquired how he had been seized. The same night 
at 3 A. M. lie was carried away to the house of Sheebchunder 
at Manieknuggur with Uamcoomar. Thence after ten or 
twelve days, they were removed to Deenoo Doctor’s house 
in (Jhandeniagore in the carriage of Calidoss, prisoner No. 1, 
acconq)anied by Deenoo Daboo and attended by latiyals 
(named in the deposition). Ho wanted seven rupees a month 
for house-hire, which was objected to, and after one day and 
a night, they were removed to a pan gai-tlon at Manieknuggur, 
where they were kept during the day | and removed into the 
house of Sheebchunder at night. The owners of the fan 
garden wore an uncle and nephew, -names unknown, the 
former a leper ; the latter larae-at the hip-joint. At this time 
he was ill nine days of fever. About this time proposals were 


1858. 


October 27. 

Ciiso of 
CaIjTDDSS 

Bansiuka. 
and otliers, 


3 II 2 



480 CASES IN THE NIZAMUT ADAWLUT. 


1858. 

October 27. 

Case of 
Caltbobs 
Bansbjba 
aud others. 


made to hush up the matter, pursuant to whicli, Bamcoomar 
was sent into Howrah, in charge of the zemindar’s people to 
give a razeenamaJi, which he repudiated in the Magistrate’s 
Court ^particulars will be entered on that trial). After this, the 
prosecutor was more severely dealt with and taken away to th(» 
zenana at Sheebchunder’s and placed in the furthest of 
the twenty-six rooms, in which there was chandeliers, glass, 
lamps, &c. and after nine days he was removed again to Telina- 
parah. When the Serampore Magistrate was snipe-shooting, 
in the neighbourhood, he was concealed in a hollow in the 
privy and also when lie came there to make some road enqui¬ 
ries and when the Darogah of Bedebattoe went there with a 
note in Persian to get read. Proposals were made to settle 
the case. His son was offered 200 Bs. (by parties named in 
deposition.) Similar tenders were made to the prosecutor of la>id 
or money; to which he replied, What you give to-day you will 
snateli back to-morrow. Then it was proposed that he should 
allow himself to be taken in a shop at Gwaree, under a fictitious 
summary writ, and be delivered up in this way, and it was 
again proposed, when they would not trust him in tliat 
arrangement, to have the prosecutor arrested at Chandernagore, 
as a thief and imprisoned, when the case would be struck off tire 
file and the zemindar's peo[)le went off to Hooghly to arrange 
this, Kanaye Mookerjea a Brahmin, and a practiced hand at 
Chandernagore, having been sent for to arrange this, to which 
he had consented, but the molekiears at Hooghly objected, 
that, in consequence of tlie action having been instituted 
by the prosecutor’s son, the trick would transpire. Then 
it was proposed to set him at liberty in his village, but the 
ense having been sent back, it was urged the charge would be 
at once proved. 

Then he was put in a boat and taken to Sooksagar and 
brought back to Telinaparah, when he was found by the Magis¬ 
trate who laid hold of one arm as he was being dragged out of 
the room by his guards, by the other door. This will be better 
detailed, when the evidence of the Magistrate comes under 
review. 

The Darogah of Dumjore who conducted the enquiry into 
this case was sept for and examined, he had no doubt whatever 
of the abductioh of the two kidnapped men, Pittumber Bural 
and Bamcoomar and the plunder of Bamcoomar’s house and his 
women’s ornaments, or that the wound on the cheek of his 
daughter was fij'om a lute and not from the blow of a stick was 
obvious from its oircula%^ form, leaving the centre untouched. 
He also says thjre was some report of a process being out under 
Begulatiou VIJ,. 1791, with a pyadah. 

Case 429 raftered to in the petition presented by the son of 
the prosecutor fas sent for by this Court. 1 find that five days 
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before ibis outrage or on the 22nd J bet, 1264, or 3rd June, 1857, 
prisoner No. 1, Oalidoss put^rin a petition applying for a writ, 
against Pittumber Bural, for an alleged arrear of Rs. 8, a. 14, 
g. 2, c. 2. I make little doubt but that the original design un¬ 
der color of that process issued 23rd Jhet, or 4th June, was to 
have him arrested, a means of annoyance generally resorted to 
by zemindars with more or less success, in consequence of collec¬ 
tors forgetting that the law authorizes no process against the 
person, to recover any arrear, that can be realized by distraint 
of the property of a defaulter, which is a positive condition 
precedent, to process against the person (Section 15, Clause 1, 
Regulation VII. 1799.) This prosecutor could not very readily 
be produced in the Hooghly Court, with two ghastly wounds 
on his forehead and the crown of his head cut open, and hence 
it was necessary to carry him off to the zemindar’s cutcherry 
and the pyadah gives in a return, that he is concealed and the 
process cannot be served. Another application is made for the 
re-issue of process on the 31st Jhet, 1264, or 12th June, 1857, 
which was re-issued on 20th June, and a further return that the 
party was concealed, is put in 6th July, and eventually after 
application for proclamation and petition to summon witnesses 
and taking their depositions on the 24th July, 1857, a decree 
ex-parte is passed against the prosecutor on the 6th of Novem¬ 
ber, idem, followed by execution on the 7th December, idem, at 
the very time, that he is actually in the custody of the plaintiff 
Calidoss in his own house. 


Wit. No. I, Bhootnath Ghose. 


States that prisoner No. 3, 
Ruheem Sheikh, prisoner No. 5, 
Nobin Mitter, prisoner No. 8, Juggernath and prisoner No. 7, 
Madhub about fourteen months ago, at 3 a. M. attacked the 
village of Nurna and carried off the prosecutor ; they were ac¬ 
companied by a gang of some thirty or forty men. That prisoner 
No. 8, Juggernath and prisoner No. 7, Madhub Singh beat him, 
the formei- with a tangee or hatchet, others with laities, prisoner 
No. 3, Ruheem Sheikh and prisoner No. 5, Nobin Mitter gave 
the orders. Has knov\^ the prosecutor for years, living in the 
same village and he had no scars of wounds prior to this, did 
not see him again until after his release in Assar last (1265,) or 
June, July (1858). 

trr-L XT o XT u -1 nx. To thc Same facts: names 

Wit. No. 2, Nubaii Ghose. . xr .i « i 

prisoner No. 4, rarbutty Ghose, 

Prisoner No. 3, Ruheem Sheikh, prisoner No. 5, Nobin Mitter, 

prisoner No. 6, Rameswar Haidar, as giving the orders and 

prisoner No. 8, Juggernath Singh aiw? prisoner No. 9, Madhub 

Singh as beating and wounding t^e prosecutor. The former 

with a hatchet, the latter with a lattee as also Bowany Misser; 

speaks to another set of men, coming from Ramkisbore Surkel’s ; 

states to seeing the prosecutor wounded and lying on the ground 


1858. 


October 27, 

Case of 
CAninosS 
Baweiuba 
and others. 
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and how he was carried off to Khanpore, by the abovenanied 
parties, from which date until aiiior his release, be never saw 
him. He had no scars of wounds piior to this. 

nT « a /Ml 'I'o the above effect to tho 

VVit. No. 3, Srecinunto Ghose. . „ / tj 

seizure ol the prosecutor. He 

states that prisoner No. 8, Juggeriiath Singh, struck him with 
a stick and prisoner No. 7, Madhub Jemadar with a stick. This 
witness affects to forget the evidence he gave in the Magis¬ 
trate’s Court in criminating the zemindar’s men as that had 
been taken so long ago, but tho real cause is probably to be 
found in the presence of his zemindars and their amlah at the 
bar, or to having been bought over out of Court. 

MiT-i. XT H n /Ml Speaks to being roused by tlio 

Wit. No. 7, Rugowan Ghose. , * , , xt • i. • i j. 

’ chovvkeedar Meajan, at night 

in consequence of tho uproar going on in the eastern quarter of 
the village. Saw the pro.secutor in cliarge of ten or twelve men, 
lie was being taken in an easterly dii-ection, followed in compa¬ 
ny with witness No. 3, Sreeinunto Ghose at tho Sheebtollah, tlie 
others from Uarnkishorc Surkels joined. There were some forty, 
when the prosecutor was beaten by orders of prisoner No. 4, 
]*arbutty Prisoner No, 3, Iluhecm, prisoner No. 6, Jlamessur, 
prisoner No. 5, Nobin, prisoner No. 8, Juggernath striking him 
with a hatchet, when he fell and several others beat him, who 
could not not be distinguished in the melee. Some said, He 
is dead get rid of the body ; and others said, carry it away ; wlion 
ho was carried off in the direction of Khanpore and until his 
release by the Magistrate in Assar 12G5, he never met him 
again. Prior to this he had no scars on his person. 

W4. XT T> i. T.T» 1 Son of the prosecutor, speaks 
Wit.No. 17,RamtaruckBuiTal. . , . i i > 

to being asleep in his lather s 

liouse ; to the latter getting up to go and see what the uproar 

was about; to remaining in the house by his father’s orders and 

going to sleep again ; to looking after his father next morning ; 

to asking different people, Bugwan, Srecnath, &c. as to what 

had become of him ; to their telling him he had been carried 

off by the zemindar’s people; to petitnoning tlic Magistrate 

that day ; to proceeding to Hooghly to tlie Collector’s Court, 

and petitioning him ; to his father not being confined there ; 

to his father’s being absent from that night until his release 

by the Alagistrate^ and to his not having any scars or wounds 

previously. 

Details the atjback in the village, is directed to reserve 

XT ^ «.i. matters peculiar to his own case. 

Wit, No. 17J, Ramodomar Ghose. .-nii i .. .. 

> till that comes on for trial; states 

that he was carried off to Telinaparah by the zengiindar’s goinas- 

tah, prisoner No, (;3, liuheom Sheikh, prisoner No. 6, No been, 

prigtoner No. 6, llftmmessur, prisoner No. 4, Parbutty, prisoner 

No. 8, Juggernath Singh, Bovvany Misser, No. 7, Madhub Singh, 
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Subbcrany Singh and a great many others, who had attacked and 
plundered his house, &c. Ho was first conveyed to prisoner No. 3, 
Kuheem Sheikli’s house at Khanpore and thence to Telinaparah, 
where he arrived at v. M. having been carried across tho 
maidans; he was placed in the tosaJikhamiah ; later in the after¬ 
noon the prosecutor was taken there, and put in the boytitchkhan- 
nah upstairs, at 3 a. m. they were both taken to Mauicknuggur 
to Jiaindhone Baboo’s. 'J'ho prosecutor’s head was bandaged; 
the wounds were still bleeding. They were shut up in an upper 
room, four nien were in charge; of whom, knew, Subbeeraj. 
When there some one, Darogah or other person, called them 
both by names, but the guards and prisoner No. 7, Madhub 
Siu;^h threatened to murder him, if they answered, so they 
remained silent, and two days after this, prisoner No. 1, Calli- 
doss Baboo, sent his garee with Deenoo Baboo and they were 
taken to Decnoo Doctor’s at Chandernagore, a medical atten¬ 
dant of tho Baboo’s; there was some chaflering about house- 
rent and the terras not being accepted, they were removed next 
day to a pan garden, at Munkoonda, twenty or thirty russees 
distant, from Mauicknuggur, where they were kept during tho 
day, and taken to Mauicknuggur at night, where they were 
confined in a room, in tho third story. Was thence taken to 
Telinaparah and tho zemindar and his people talked him into 
giving a razeenamah and took him in a boat to Howrah, whore 
he detailed the circumstances to the Magistrate and petitioned 
that the case might go on. This petition, 13th July, 1857, details 
tho fact of Bittumber Bural being in confinement at Telina- 
])arali ; in cross-examination, states that whilst at Mauicknuggur 
Bittumber was ill of ague. That jirisoner No. 7, Madhub Singh 
attended to his wounds, as if they remained, they would all 
certainly be punished. 

Points out, prisoner No. 3, Ruheem Sheikh, prisoner No. 5, 

w.. Ttr . 0-0 1-1 oil Nobeen Mitter, prisoner No. 6, 

Wit. No. 18, Eamkishoro Surkel. -n tt ij • at 

* Ramessur Holdar, prisoner No. 

4, Parbuttychurn Ghose, prisoner No. 7, Madhub Singh, prisoner 
No. 8, Juggernath Singh, in court and names Poraii Ghose tho 
father of Parbuttychurn and Nuffur Dutt, as attacking the 
village with forty or fifty of their followers, plundering his 
house and wounding him ; he is directed to reserve particulars 
personal to himself to his future deposition in his own case; 
he proceeds to say, how he heard of the abduction of the prose¬ 
cutor, from Ramtaruck his son, who had gone to the Magistrate’s 
Court at Howrah, to petition on that account; did not see him 
subsequently until his rescue and release by the Magistrate on 
tho 8th of July last. This witness having prosecuted in his 
owtr case, when the Magistrate did nothing, appealed; he was 
subsequently engaged, after the remand, in tracing the prosecu¬ 
tor, obtained a clue from a brahmin of Pataru village, that he 


1S5S. 
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was in confinement at Telinaparah; informed tlio Sulkeiih 
Darogah and the Magistrate, and under tlie Magistrate’s order 
proceeded to Serampore with the Darogah and others, and 
thence went to the Telinaparah neighbourhood to a ghat, 
proceeded to the house with the authorities. A woman came 
out of the principal gateway and seeing them, ran back, upon 
which, this witness urged the expediency of promptitude, and 
followed by the Magistrate, passed through the first door, 
encountered prisoner No. 7, Madhub Singh and his brother 
Subheeraj and two other guards. They attempted to resist, 
but were warned that it was the authorities, left that enclosure 
and went on to another opposite the poojah dulan where the 
guard was asleep within musquitoe curtains, who awoke hearing 
footsteps and got up and looked out and jumped out into the 
western room, and de])onent told the Magistrate to be quick, as 
that was the place wl.ero the prosecutor was confined, and that 
he would be carried off; so they followed in sharp, and as tho 
prosecutor w’as being dragged tlirough a door-way,"deponent and 
tlie Magistrate seized him by the other arm and the two guards 
made their escape ; has known the prosecutor a long time, never 
had ar.y wounds or scars on him previously. He was in a 
pitiable condition and mucdi wasted wlien rescued, the colour 
of a goose’s egg or a hen’s egg and looking so fallen away 
(muUn) that in another month he would probably have died. 

The counsel for prisoners was requested to confine bis cross- 
examination to the points to which evidence had been given. 
After considerable time had been wasted in questions wholly 
without materiality, the testimony of the witness was not 
shaken in any respect. 

Deposes to seeing the prosecutor carried away wounded to 

Dononiali’s house. 

Wit, No. 8, Bungslii Mullick. Speaks to the arrangements 

Witness No. 21, Baboo Kisto- ‘'■'r 

chunder Dutt, Istgrade Darogali, and proceeding with the 

thanuah Sulkea. Magistrates of Howrah and Se¬ 

rampore to Telinaparah, where 
he WM rescued ia the third Muhul. He is asked to explain the 
position by a diagp:am from memory, which he does. 
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3rd Muhul. 


2nd Muhul. 


House. 


1st. 


u 

o 

o 

ft 


House. 


Muhul. 


1668. 
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Case of 
CaIiIDOSS 

Banekjea 
and others. 


Main Gateway. 

His position was in the 2nd Muhul, that of the Serampore 
Magistrate at the gateway, the Magistrate of Howrah and 
Katnkishore went into the third Muhul, from which, in three 
minutes, he returned with the prosecutor. He is now a very 
different person to what he was when released, then 
ho was very white and much out of condition. Is cross* 
examined upon most immaterial points, without avail; 
is asked by the Court, if rittumber Bural could have 
been introduced surreptitiously into the 2nd Muhul, where 
his position was, replies, No, as there wore some twenty-five 
durwam in the first Muhul, atid necessaiily introduction into 
the 3rd Muhul would be still less practicable. 

Knew the prosecutor some five or seven years ago, he used to 

practice medicine at Telinaparah. 

Wit. No. 15, Bhuggobutfcy or five days pre- 

viously to his release in the 
Poojah Dulan. In cross-examination he says he looked like the 
prosecutor. That it was dark. That there was no guard in the 
Poojah Dulan. Is asked by the Court how he himself gets to the 
Poojah Dulan in the 3i'd Muhul, replies via the sudder gateway, 
'i'he Durwans are stationed in the Ist Muhul (vide diagram 
supra.) 

Js asked, do you know this individual, pointing to the prose¬ 
cutor, No, never saw him at Teli¬ 
naparah. (In the Magistrate’s 
Court he stated he was confined there, that he had seen him at 
the Sunkrath Poojah in J het.) Is asked* if he did not come to 
Howrah with him and the Magistrate. He says, Pittumber 
BuraLcame in the Magistrate’s boat. He, in the Darogah’s. 
Is asked, if he did not give his evidence in presence of Pittum- 
ber Bural in the Magistrate’s Court, admits that he did; is 

VOL. vni. 3 I 


Wit. No. 14, Goolgar Dholes. 
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again asked who that individual is and says Pittumber Bural. 
Endeavours to explain away his evidence beloro the Magistrate 
as having been given in a hypothetical sense. 

Witnesses Nos. 9,* lot and H-J unnecessary, ditto No. 13§ 

and No. 16|1 absent. 'J'he former 

* Ko. 9, Bambhuddur Mundul. two speak to seeing the prisoner 

* ik/r 11 - , September till his 

tNo. IO.Nuirm-Mull.ok. The latter, to seeing 

J No. 11, BuggowanPoramanick. Inra there for some three or lour 

months prior to his release. 
§ No. 13, Hullodlmr Boy. These two witnesses are persons 

II TkT T> I * . under the control of the pri- 

11 *iO» a0| JjGCiIOO VT -t in nil i a.!. 

" ’ soners Nos. 1 and 2. The latter 


is Jemadar of the prisoner Cal- 
lidoss. The former more immediately is in service with the 
prisoner’s co-partners and relations. These witnesses were 
taken by the Magistrate from the prisoner’s house at Tehuaparah, 
and it was my intention to have made them evidence in the 
case as is the rule, where the absence ol the witnesses is pro¬ 
cured by the defendants, but the Magistrate made tlie mistake 
of not taking their evidence in the presence of the defendants 
or their attornies, and the prosecution loses the benefit of very 
important evidence which would have been used against the 
prisoners, on its being shewn that they had caused their non- 
attendance, a fact in itself presumable from the relative posi¬ 
tion of servant and master. 


This witness deposes to accompanying the Magistrates of 

luspeulor Howrah Polioe, -Bltoea. Howrah aud Serauipuru to enter- 

No. 20, Mr. W. Walo. with them aud toJlownig 

the Magistrate of Howrah up 
to the room where prisoner was released. His evidence is record¬ 
ed in English. He states that the condition of the prosecutor 
was pitiable in extreme. He was very talkative, and very dirty 
and wasted. Is asked by Mr. Newmarch if he had the ap¬ 
pearance ol having recently bathed, says that he appeared not 
to have bathed for twelve months, and as to whether his ap- 
^arance resulted in illness, says his only illness was hunger j 
that he was oon|stantly asking for food aud as to his talkative¬ 
ness, that from ioverjoy at being released there was no keeping 
lus tongue quiet. That he is not the same man now, he is so 
much improved| mid as to the possibility of introducing him 
surreptitiously #ith reference to the height of the walls and 
the number ot tiie Durwans, that a cat could not get in without 
their knowing i|. ' « 

Speaks to tiie cireuilistanc*es of the recovery of the prose- 

WitneBsNo.l9,Mr.J.J.Grey, the particulars 

Magistrate of Wovfrah. given elsewhere, he was guided 

by Hamkishore Burkel and the 
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Magistrate ran in advance into the second apartment, where 
Kajkisliore passed him and on to the Poojah Dulan which ' 
was enttM'ed by Ramkishore who laid hands on the prosecutor 
and made him over to the Magistrate at the door ; they were 
close together and the Magistrate mentions that the string of 
musquitoe curtains stretched in front of the door caught him 
round the neck. The Magistrate also states as to filthy ap¬ 
pearance of ins bedding and Brahminicsil thread and his extreme 
talkativeness from overjoy, his prayer and his anxiety to go to 
his home and village, this evidence iu extenm is in English and 
may be referred to. 

TtT x -KT oo n D 1 -1 Examined the prosecutor, at 

Wit. No. 22, Dr. C.Palmer, Civil i. Tv>r • t * ru 

Assistant Sur^n. request of the Maglstrateof How- 

rah ; deposes to his prostrate con¬ 
dition, which he attributes to the causes assigned by the prose¬ 
cutor, long confinement and inadequate food, the wounds of 
which the scars remain, must have been deep and down to 
the scull; cannot say how long they may have been inflicted; 
the skin and tongue gave no indicationa of disease; a person 
convalescing might, as to skin and pulse, exhibit similar appear¬ 
ance ; the man is quite'a different being now to what he was 
then. 

The prisoners Nos. 1 to 8, plead not guilty. Prisoners Nos. 1 
and 2, put in written pleas through their counsel, denying the 
fact of the occurrence on the 27th of Jyet, 1264, and all the 
counts. 

• Tj 1 - 11 . '^'he prisoner No. 3,* pleads, 

• Kuheem aneikh. a i ‘ ^ m a aa j ^ 

that lie was too ill to attend to 
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his duties at that time and for two years his office of gomastah 
had been performed by one Haroo, but the zemindars, prisoners 
Nos. 1 and 2, in their petition to the Magistrate 7th Bhadon, 
1264, refer to the petition of this very gomastah as referred to 
the Barogah to rejiort upon, ending in the hyfeut of the mohurir 
of Dumjoi e, dated 29th March, 1857. 

Parhuttychipmy prisoner So. 4.—Attributes this as well as 
other cases to the combination of the ryots generally and more 
particularly to the instigation of the prosecutor No. 1, Ram¬ 
kishore Surkel. 


Sohinchundery prisoner No. 5.— Alibiy being from 22nd of 
Jyet, till 10 p. M. of the 27th rendering his accounts at Teli- 
naparah, returning on the 28th to Khanpore. 

Rameswe^ Raldar, prismer No. ^.•—‘AUhi at Telinaparah 
from the 25th of Jyet till the 28tb. 

Madhob Singhy prisoner No. 7.—Atti^butes the action to the 
ill-feeling arising out of the measurement disputes. States that 
several of the ryots owe him money, his imprisonment will act 
as a sponge to these debts. 

Juggemath Singh, prisoner No. Alibi at his uncle’s Boga* 
3 I 9 
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here Singh, who is in the employment of a Baboo Bannerjee at 
Balee. 

The first witness examined for the prisoners Nos. 1 and 2, is 
Susteechurn No. 27, for eighteen years a servant with the 
Baboos. Speaks to their absence at Mirzapore in the house of 
their co-partner Anodapershaud at Mirzapore, Calcutta, on the 
24th and 25th of Assar; never saw the prosecutor during the 
alleged time ol bis detention or heard of his being there ; speaks 
to dispute amongst the co-partners; details particulars as to the 
poojah dalan, the situation of the premises, that there are three 
entrances to it. Denies writing any letter for Ramcoomar ; 
states that the sudder gate is open all night long. 

In answer tp the Court. —Is unable to state that there have 
been or are any cases whatever or arbitrations between the 
co-partners, and does not recollect whether he has given any 
evidence in any Court previously to this accusation, in the 
Magistrate’s Court at Howrah and Sessions Court. 

-.TT VL-kT ««-n i. r. Treasurer of the Baboo Calidoss 

Wit. No. 28,Kotunmohun Ban- xt i i 

’ • prisoner No. 1, spenks to the 

Baboos going to Calcutta on the 

24th of Assar ; to his following on the 25th idem ; speaks to the 

same facts as to poojah dalan and the time of service, with 

reference to the joint proprietors, to the antetechala or place for 

reception of guests. That the sudder gate is open all night. 

By the Court. —Is asked if he e^er knew any other house with 
the sudder gate open all night, explains that this is for conveni¬ 
ence of travellers; are no risks run by travellers of being robbed ? 
or the house plundered ? replies, that all the malkhanas are 
guarded and travellers must look out for themselves ; as to dis- 
[)utes, eighteen or nineteen years ago and sixteen years ago 
there were two cases. All the co-partners entertain and visit 
each other. 

Wit. No. 30, ShmwhumMoo- «>e employment 

kerjea. Anodapershad whose term 

of performance it was. On the 
ni^ht of the 24th Jyet Mohes Mookerjea of Bejatee Falara 
was a guest, ano^ier person came subsequently about 8 or 9 p. 
M. That the door of the “ hhojen^' house is always open (this 
is s room entering into the poojah dalan or attached to and is 
spoken to by preceding witnesses, this is the room where 
tlie prosecutor w|is recovered.) 

By the ClMW^.-f-Where is the store-house ? At i\\Bphattuch 
hhanah Hehal \i^thin the main gateway, through which these 
palsies must havi enter^djbo come to him. 

Wil. No. 26, Mi4ohur Kobe- ^ 

rauj. J mmdar 8; never attended or saw 

^ the prosecutor, daring the time 

of idl^d oaptivi|y at Telinaparah. 
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Wit. No. 35, Qobind ChowkeO' 
dar. 


Witness No. 32, Ruheem Khao, 
Police Jemadar. 


Wit. No. 29, Dinnonatli Moo 
korjea. 


dernagore; prisoner 


bought a new 


carriage 


No. 1, 
three 


Went to the premises with 
jemadar and burkundaz to call ‘ 
the prosecutor if he were in con¬ 
finement. Did BO, some six or seven times, states that no 
search was made of the rooms and that the sudder or main door 
is open at night. 

The same in answer to a ques¬ 
tion as to whether he accom¬ 
panied the Magistrate of Seram- 
pore, says “ the sudder door is open all night. 

Is a mohurir in the employment of prisoner No. 2, Rajkishen. 

Wit. Ho. 30, Bamcooma, HoId.r. “f, the prosecutor at 

Telinaparah within the period 

of the alleged confinement; heard that the Magistrate had 
apprehended an otete or guest there, there are quarrels between 
the co-partners about a poolhundee. By the Court, cannot say 
when that case occurred. 

Servant as above, has been bis moonshee for ten years, denies 

removing the prosecutor in the 
carriage of prisoner No. 1, Cali- 
doss to Deenoo Doctors at Chan- 
Calidoss, had no carriage then ; 
months ago. By the Gourt; he 
never hired carriages, always goes by water to the Railway 
Station ; he has only one horse; his present carriage is a one 
horse-carriage ; he always travels in a palanquin, when he goes 
in land, prisoner No. 2, Ka>jkishuu has no carriage at all. Imam 
Buxsh is the name of prisoner No. 1, Calidoss’s coachman; 
cannot say who built his new carriage (Mr. Newmarch offers 
to put in the bill of Seton and Company). 

The evidence of Moheshchunder Mookerjea witness No. 34, 
ill of cholera and incapacitated from attending, is read in 
Court and admitted as evidence in this Court. States that 
he was a guest on the 24th Assar; that there was one 
other guest that night; that he did not identify that in¬ 
dividual; that he was the owner of the musquitoe curtains 
stretched across the door; that two sahibs came, upon which 
he ran in. 

This individual (having broken his leg) is certified as loo ill 

to travel, his deposition recorded 
before the Magistrate is read as 
evidence in the case. States that the prosecutor was never 
brought to him to doctor by Deenoo Baboo. 

Here Mr. Newmarch represents to^the Court that on his 
advice, the prisoners will not support the petition tendered by 
them, as to the place where the prisoner was alleged by them to 
have been concealed. 

Memorandum of the previous oonviction of prisoner No. 3, 


Wit. No. 33, Deenonath, Doctor. 


1858. 
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Case of 
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Iluheem Sheikh and priaoiier No. 6, Rarnmessur Holdar and 
priaoner No. 8, Juf'j'ernath Sing^h, 14th May, 1849, is put iii. 
imprisonment for tliree mouths with line for assault, 

Prisoner No. 3, Muheein Sheikh. —Examines five witnesses 
to prove that he was incapacitated by illness for two years, 
witnesses Nos. 7 to 11, both inclusive. They depose that 
he has been ill with dysentery up to the present date, these 
people are not any of them pi'ofessional persons but ordinary 
ryots. 

Prisoner No. 4, Parhuttyclmrn Ghose —Rumjan Burkundaz 
witness No. 12, speaks to being requested by the prisoner to 
look after the outcherry at Batra in Jhet 1264, B. S. during his 
absence. 

Witness Nor 13, Madob Chowkeedar to the samo effect, 
Ditto No. 14, Aizuddeen, Chowkeedar, absent. 

Ditto No. 15, Hiramdhun Bissas, "I To paying in rent to 
Ditto No. 16, Jadub Pullay, > Parbuttychurn at the 
Ditto No. 17, Rujjao Kulloo. } outcherry on the 27ili 
Jhet at 8 or 9 r. m. 

Witness No. 18, Kartick Bagdee, to taking No. 17, to that 
outcherry at 8 p, m. 

Wtne8.s No. 19, Bungshee Sirdar,) .. , 

Ditto No, 20, Roopohand ditto, ) 

Witness No. 21, Bhuggas Bagdee, to mal pyadah, to seeing 
Parbuttychurn as above. 

Nor prisoners Nos. 6 and 6, Nubeen, \ Ramchand Bhose,wit- 
and Mammessur Iloldar. ) ness No. 22, that tlie 

two prisoners lodged with him in Cliyet 1264, during the latter 
part of the month, four or five days. They had come to Teli- 
naparah to deliver their accounts. 

Js immediately identified by the prosecutor as one of his 

Wit. No. 23. Bahadoor Sirdar. mangoes 

to him at iiamcnaud s and receiv¬ 


ing the money next day. 

Sweai-s to supplying them from bis shop from 23rd to 27tli 

Wit. No. 25 , Juddonath Pd. ‘J“™g ‘telr atuy 

at Ramchand s. Tire tormer paid 

10 annas, 6 pie and the latter 7 annas and gave an order 

for 2 annas Ramohand. (This man is also pointed out by 

the prosecutor as being Calidoss’s duftry.) 

Jbr No. 6, JSIj^tnessur, witness Nuheen Sirdar, No. 26.— 

To being told byfthe prisoner on the 25th or 2^th of Jhet, 

1264, tiiat he ws|i going to Telinaparah and directed to look 

alter the eut(d)er|y, fdso»^ being told by Juggernatli on the 

25th idem, that |e Was ^iug to see his uncle' Ragobere who 

was ill at Bailee. » 

By this Court.-~^la unable to say, what day of the week or date 
of the month or |^ear, the present day of his examination was. 
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Witness No. 27, Syobul Kur,'jThe prisoner declines to 

Ditto No. 28, Soobul Slrdur, > examine these witnesses 

Ditto No. 29, Hullodhur Sirdar. ) (The Court asked No. 27, 
on his entering the box that question with the like result. This 
was not recorded) and these witnesses were not examined. 

For prisoner Fq. 7, Maduh Singh, witness No, 30. Sham 
Chuckerhuttg to Madab's advancing 5 Rupees to Sham 
Tantee on the night of the 37th Jhet; and the latter executing 
a bond for it on the following morning. 

Witness No. 31, Sham Absent. 

For Juggernath Singh, prisoner No. 8, ) To the prisoner going 
Muddoo Chowkeedar, witness No. 33, ) uncle at Balee 

on the 25th Jhet. In answer to this Court, this witness could 
not say the day of the week or month or year alluded to, such 
knowledge as being by far too difficult a matter for him and 
this closed the evidence for the defendants. 

A plan of the pj-eraises has been prepared, under the orders of 
this Court and put in, as also, letter No. 266, from the Joint 
Magistrate of Sorampore, to show that the Magistrate of 
Sei ampore on the 27th of January last had gone to the garden- 
house of prisoner No. 1, Calidoss, pursuant to the orders of the 
Commissioner, No. 177, 11th May idem, to attend a meeting 
regarding the traffic of the district. This information was 
called for in order to test the statement made by the prosecutor 
that on this occasion he was removed to the privy. Further to 
test the statement of the prosecutor, the Magistrate was directed 
to cause the production in Court of the leper uncle and cripple 
nephew. The former was produced in Court and was sent 
round to where the prosecutor was sitting and was at once 
identified (he had no knowledge that these parties had been 
sent for). The nephew was kept out of the way by the zemin¬ 
dar’s people (Darogah’s report) the uncle admits that his nephew 
is a cripple, denies all knowledge of the prosecutor or that he 
has a pan garden. The Darogah states that being ryots of 
the zemindar defendants, they would be certain not to give 
evidence for the prosecution. The object in sending for these 
men, was merely to corroborate the fact stated by the prosecutor 
as to the individual peculiai’ity of the two men, names unknown, 
the owners of the pan garden, 'i'he uncle was a spotted 
leper. The fact protanio supports the prosecutor’s statement 
and the abduction of the nephiw by the zemindar’s people, 
is not a protanto favorable circumstance to them, but the 
contrary. 

Mr. Graham for prisoner No. 2, Kajkishen and Mr. New* 
march for prisonor No. 1, Calidoss^ address the Court for the 
prisoners occupying the entire sitting of the 25th from 11 a. 
M. to 5|-. The hirmer admitting the serious nature of the char^^c, 
points out, that the case isoue of motive originating in the Ul- 
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feeling of the ryots on account of the attempted measurement 
’ of the lands and their combination to resist the same, and that 
the evidence on both sides is given by persons more or less 
interested; lor the ryots, the ryots, for the zemindars their 
servants, but with reference to the imprisonment of the proses 
cutor in their master’s house, the evidence of servants was 
naturally the best. Denying the outrage of which the abduc¬ 
tion was on ofp-shoot, he denies in the name of his client any 
knowledge of a participation in the act of imprisonment or that 
the prosecutor was imprisoned. Then upon the evidence, he 
observes, tiiat Hamcoomar’s deposition in the Magistrate’s 
Court differs from the account of the prosecutor inasmuch as 
the former states that he was removed from Telinaparah three 
or four days after being conveyed there, whereas the latter 
describes the removal as taking place, at 3 or 4 A. m. of the 
night immediate!}' succeeding, when he was taken with Itam- 
coomar, to Munioknuggur; 2ndly, that the latter denies being 
treated by Deenoo Doctor at Chundernagore, whereas the former 
states that be was treated tiiere. Then that the case was full 
of improbabilities ; first that the son should continue to sleep 
on, that the prosecutor should be able to go to Telinaparah, after 
the necessary exhaustion consequent upon loss of blood, which 
he describes as five or six seers, and that he should be taken 
some 20 miles across country without attracting notice and 
observation of the police or others is primd facie improbable, 
not to say impossible. Then with reference to his particular 
client, that interviews between tlie prosecutor and himself are 
not sliewn to have taken place; that the original writ taken 
out was at the suit (Yll. 1799) of Calidoss, and the mere fact 
of his being found at Telinaparah by the Magistrate, does not 
destroy the statement that he was there as a guest. 

It may be necessary here to state, that in the original 
deposition of liamcoumar their transfer is stated to have 
been three or four days after their arrival at Telinaparah. 
This witness in this Court states in accordance with the prose¬ 
cutor, that they were both removed, on the night of that day 
at 3 A. H. to Mauicknuggur; 2nd as to Deenoo Doctor. The 
prosecutor denied his being under his treatment. The words 
used by Ilam<HK>inar are that they were removed to Deenoo’s, 

Chelcuigya Kurai^a f that they remained there the day and 
night following afpd on acco\^nt of a difference as to the terms 
of hire, they wire removed again. The whole meaning 
of the passage is cl|ar they were taken to Deenoo’s with the 
intention of having medical ^sistance and the mere fact of their 
s{>eedy return is cotjclusive as to there having been no medical 
attendance whatev|r. 

Upon the next l|}int as to the conduct of the son. His 
father left the liuu|e telling him to be still. This was at 3 A. H. 
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On the iriorning lie set'^on foot enquiry as to his fatlier, and 
applied that day to the Police and to the Magistrate of How- 
rah, and proceeded shortly after to Hooghlj', to see if his father 
had been delivered there, under the un it, and thou as to the 
ability of the prosecutor to go to Telinaparah ; he was removed, 
one leg touching the ground occasionally, when tlie lattials 
could not procure a dooli/, the other prosecutor who was 
not woundeil having arrived long before him, and as to the 
quantity of blood, the exiiression is simply figurative, merely 
meaning that there was great h£emon hage, which must have 
been the case from the nature of the wound, which was very 
deep and down to the skull. Then as to what at first sight 
may seem extraordinary, that he should be removed without 
observation, through the fields, &c., to Telinaparah. 

In June before the rains set in, during the midday hours, who is 
in the field ? To any one acquainted with the country and the ha¬ 
bits of the pe iple, this is not a very striking fact, and to enter the 
house at 'I'elinaparah, there are modes of entrance not limited 
to the principal gateway. 

Mr. Newmarcli refers to the antecedent position of tlie 
jiarties, as shown by the reports of the thannah raohurrirs of 
the 3rd and 4th of November, and to the previous actions 
brought by llamcoomar and others against the zemindar’s 
})oople and to the admitted “ Dhunnghat'^ or combination, and 
the necessity of more carefully weighing evidence by parties to 
it. That it was a remnikable circumstance that the prosecutor 
sliould recognize no less than eighteen men as conuerned and 
that a bright moonlight night should be selected for the occa¬ 
sion, or that the whole village being alarmed, active resistance 
by the villagers in a body should not have been made, espe¬ 
cially if the prosecutor was detained at Khanpore till 8 or 
9 A. M. of the morning following. That the time when the 
outrage took place is described variously; by the prosecutor as 
at about midnight; by Bameoomar as at about a. m. ; 
by Batnkishore Surkel us about 3 a. M. and that the prose¬ 
cutor’s account is not in accordance with what was stated 
by Bissonath Kartick and Bugwan Ghose as to their being 
with him at the time when he was wounded, they having 
been roused by the Chowkeedar; and that his statement 
as to meeting Bungsy Mullick at a time when he describes 
himself as behosh or in a faint, was obviously absurd, 'rhat Ids 
incarceration was full of improbability in face of the enquiries 
set on foot by Ifamtaruck Ids son, tli|} proceedings under tlio 
summary suit; that it is highly itn^robable that his guards 
would assign reasons for his removal from place to jdace. That 
l3eenoo Doctor's evidence contradicts 1dm on the fact of his 
having ever gone to them at all. Puither that the fact of his 
client Calidoss ever having a carriage at the tim'e or hiring was 
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<li8tinctly (leTiied upon oath, and the further testimony of 
witness No. 26, Monohur Kubeeraz, oontraclicts the prosecutor’s 
statements; and on the Court’s suggestion that some explanation 
should be made as to the fact of the prosecutor against whom 
execution was out, December 7th, walking as it were into the 
lion’s den, Mr. Newmarch observes, that this would be a very 
natural step, where the immediate release had been arranged, 
by Rainkishore Surkel, in communication with him. Further, 
tliat the evidence of the Durwans and others taken down to 
Howrah. Such evidence would be naturally given to meet 
what they would conclude to be the wish of the Magistrate, 
that tliey were not under subpoena ; that this proceeding of 
tlie Magistrate, was irregular and the evidence is inadmissible ; 
that one of them, Bechoo Augustee, was a defendant in the 
case and might have been transferred to the dock ; that being 
taken behind the prisoners’ backs, it cannot be used against 
tliem and such as it was probably taken down by the mohurrir 
in a corner. That as to Bogbotty, his evidence in this Court, 
amounts to seeing him tliere the evening previous. Tliat bis 
statement in the Magistrate’s Court was not on oath. Then as 
to the case itself, it was a conspiracy ; there was some undis¬ 
closed agency at work ; that no objection need have been made 
by Ramkisliore, disclosing the name of one of his informants, 
who lived at Nurna; that the other whose name was disclosed 
by the Daroga'h to the Magistrate might be a co-sharer; that 
it was a person of weight and consideration was admitted and 
therefore the defendants were entitled to assume that this party 
was a member of the confederate co-partners. Whence too the 
extraordinary activity of Rainkishore ? As to the Magistrate’s 
statement that he was ready to proceed with him several days 
before, this was mere simulation,,and had he then proceeded, 
the prosecutor was then at Sooksagur, from which place he had 
been brought buck, three or or four days previously, to Telina- 
parah. Then too the Magistrate’s an angements were the very 
thing to give success to preconcerted scheme of introducing the 
man into the premises immediately before his release ; that 
Kamkishore was very familiar with all the premises; more so 
than was natural and that in his accounts of the caption, he 
differs niateriiillj from the Magistrate, who scarcely recollects 
whether he entered the room a few steps or not and can only 
state that to th^ best of his belief there was a scuffle going on. 
Then as to Serjeant Wales’ account that a cat could not enter. 
Their Btatement| was, tjiat» the outer gate was always open and 
the very fact offtlie nuraVro^* the guards employed by different 
aemindars, would render the covert introduction of the prosecu-. 
tor all the mo^e easy; there was moreover a door near the 
cook-room, throhgfa which he might have been introduced, and, 
further, there evidence to sliow that two guests were there 
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that night, one of whom had been examined, and had the pro<?e- 
cutor been tiiere as a prisoner, in five minutes he could have 
been removed. Then where is the evidence of actual incarcera¬ 
tion and custody ? Look at all the carelessness, the improbabi¬ 
lity of such a place being selected. Then as to the wouiid^soars 
wlien were those wounds inflicted ? How long have they been 
inflicted was a question Doctor Palmer could not speak to. 
That the mere filth and dirt of the brahminical thread was an 
imposture to work out an appearance, and as to his emaciated 
appearance, the prosecutor being a Kuheeraz could physic him¬ 
self down to any point in a few days to meet a particular 
occasion. Further, would a Baboo in the position of prisoner 
No. 1, Oalidoss, for a trumpery debt of eight rupees put him¬ 
self to the risk of so serious an action, and to the certainty of 
very heavy law charges. That no case has ever been instituted 
against eitlier prisoner No. 1, Calidoss, or prisoner No. 2, liaj- 
kishen, in any Court. Tliat they are not ryot oppressors and 
further it is urged that the prosecutor might have examined 
Noboo Coomar (^liowkeedar, Thakoordoss and Jan Mahomed 
Burkundaz and Bonomali Bital or the other shareholders, and 
that further, the evidence of the prosecutor had been met and 
contradicted and tliat on the day of caption, evidence had been 
given to prove that the two zemindars, prisoners Nos. 1 and 2, 
were in Calcutta. 

Baboo Ashootos Dhur for the prisoners Nos. 3 to 8, alludes 
to the position of the parties, respectively; to the admitted 
combination of the ryots; leaves that part of the case dealt 
with by Messrs. Newmarch and Graham; maintains that the 
alibis have been sustained; refers to the reports of the Mohur^ 
rirs of the thannah previous to this occurrence as favorable to the 
zemindars, showing that the acts with which they were then 
charged were not found; refers to the contributions collected by 
the ryots to defend themselves, and more especially that the 
alibi of Parbutty is well sustained. 

With this the case of Pittumber Bural closed. The case 
of Bamcoomer, calendar No. 1 was then commenced. This 
case originating in a common outrage, as the consideration 
of the one case contingently involved the consideration of 
the other, so far as the corpus delicti was concerned, it 
appeared to me the course most favorable to the prisoners to 
abstain from calling upon the law officer for his ft^wa, uutil 
tlie evidence in the next trial had been heard, and to call for 
futwas in both cases simultaneously. ^ 

Trial No. 2.— Remarks by the Sgssions Judge. —This case 
i.s common in its origin to that of Pittumber Bural versus the 
same parties. 

The prosecutor states that his house was broken into at 
about 3 JL. u. on the night of the 27th Jhyet by prisoner No. 
3 K 2 
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4, Parbutfcy Glioso, Nobin Mitter, prisoner No. 6, Ramossur 
Holder, prisoner No. 3, Ruheem Slieikh,prisoner No. 7, Mjidhub 
Singh, prisoner No. 8, Juggernath Singh, Chuberauz and Bo- 
wany Missor, with twenty or tlurty others ; orders were given 
by the above gomastha prisoners, to seize him, plunder his 
house and destroy the family caste. 

The prosecutor climbed up to the beam, when his house 
was forced, the kopat of his door being broken. Chuberauz 
and four or five others entered; bis petterah was broken into, 
and the box in which his deeds and muniments of title were, 
together with his money 75 rupees, and the ornaments of his 
wife and daughters, was rifled, (an action has been insti- 
tuted by the zemindars defendants recently, to resume th(*se 
lands held formerly as lakheraj and notice has been served 
upon him to defend it). The inmates of that house wore his 
wife, his son, Robiram, since dead, his daughters Lukimony and 
Khetoo, unmarried, and in another house within the same 
enclosure were sleeping Pudoornoiiy the prosecutor’s sister and 
her niece Trilokmony the prosecutor’s daughter. The wife 
was stripped off her ornaments ; the daughter Lukimony on 
flying from the house was seized by Chuberauz thrown down 
and stripped of the ornaments off her person. IJer father, wlm 
had come down from the beam when his female relatives were 
being maltreated, was seized whilst endeavouring to escape, was 
beaten and his son Robiram, a boy. wIjo begged them not to 
maltreat his father, was struck, the latter, ou the opi'ortunity 
afforded by the lattyals plundering his daughter, ran away and 
jumped into a tank, which was surrounded, he was taken out of 
the water, removed to the house of prisoner No. 3, Rulieem 
Sheikh, at Khan[)ore, a contiguous hamlet to Nurna, thence he 
was removed to Telinaparah, wbicli place he reached in charge 
of four lattyals at about 1 f. m. of the following day having 
been taken through i\\Qjheels. 

'rrilokmony his widow-daughter was robbed, as was Puddo- 
mony, and to destroy the caste of the family the former was 
bitten on the right cheek, if not otherwise ill-used, Khetoomony 
being unmarried,! had no ornaments. It would be needless tu 
recapitulate the statements already recorded as tu liow the prose¬ 
cutor was taken from Telinaparah to Manicknuggur, then to 
Chandernagore, lack to i\\&pan garden and Manicknuggur and 
Telinaparah, and how he was taken down to Howrah to give in 
a rasseenmnah wl^ch had been forced from him. When there, 
he took refuge iri the N|^r’s office, he was then fldiovved by 
Deenobundoo anij^ Abdomt'^the atturnies of the Baboo, but his 
son’s attorney, IfambuUob, joining him, a petition was prepared 
to. the Magistrati) and presented setting forth these particulars, 
and also the farther fact that Pittumber Rural was then lying 
wounded, a pri^ner at tlie Baboo’s house at Telinaparah. 
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Tljis petition ib dated 13fch July, 1857, the order of that date 
to file it with the record, and an order is made on the l7th to 
take the evidence of the parties to the episode in the Nazir’s 
office, which has never been done, and no order was made with 
reference to Pittumber Bural, who was then said to be in con¬ 
finement at the Baboo’s house, where he was found and re¬ 
leased, eleven months and twenty days subsequently. The 
reason why Pittumber Bural was not asked to join in the 
was, because the state of his wounds rendered his 
appearance in Court impossible. After his escape he proceeded 
home to ascertain what ornaments and property had been 
plundered. The particulars are detailed in his evidence. He 
states in answer to Mr. Newmarch, that he petitioned the 
Magistrate and his attorney to caiTy on the case, and if the 
Magistrate continued inactive that was no fault of his, and 
when nothing was done by the Magistrate, 1 may here add, 
this prosecutor at>pealed and the case was sent back to the 
Magistrate, with such remarks as the unsatisfactory nature 
of the Magistrate’s proceedings seemed to require. On the 
subject of tlie dishonor dune to his daughter, the prosecutor 
says, “ How can I detail that ?” she was bitten on the right 
cheek. The prosecutor was cross-examined at great length; 
portions of time with reference to occurrences in themselves 
almost simultaneous were dissected, and interrogations based 
upon them, only calculated to create perplexity and confusion 
and contradiction, and the Court had to remind Mr. Newmarch, 
that such questions to a party living in a village, where there 
was no clock and who had no watch, were not susceptible of 
exact answers, especially fourteen months afterwards, and that 
this Court would he wholly unmoved by the result of any such 
examinations which were in themselves at best, but merely 
collateral and without any appreciable bearing on the material 
points of the case. 

This Court, with reference to the report of the Darogab, 2lBt 
June, 1857, sent for Trilokmony the daughter who had been bitten 
through tite cheek, as sworn to by the Darogah in his deposition 
in this Court, in Pittumber Bural’s case, also Sonarnony the wife 
of the prosecutor and Puddomony the aunt of Trilokmony and 
sister of Ivauicoomar and Hindoo, and the jemadar of the than- 
nah who submitted the first report on the 9th of June, 1857, hav¬ 
ing been sent to enquire into the case on the following morning. 

Of the above the four females were produced in Court at 4 
p. M. without any communication wit|i the prosecutor, who 
could have had no knowledge that tijiey had been sent for, and 
Y^ere examined forthwith., 

Trilokmony states how she was sleeping with her aunt Pud¬ 
domony, when her house was violently broken into, hows he was 
robbed and dishonoured, how she was wounded on the cheek, 


1858. 


October 27* 

Case of 
CAiiinoss 
Banbbjba. 
and others. 



1858. 


October 27. 

t'ase of 
Calidoss 
Bakbbjua 
and others. 


448 CASES IN THE NIZAMUT ADAWLUT. 

which has healed without a scar, is examined by two women in 
' a private room who state that no scar is perceptible. 

Sonamoiiy details the outrage much in the same terms as the 
prosecutor, names prisoner No. 3, Ruheem, prisoner No. 7, 
Madhob Ghubeerauz, prisoner No. 8, Juggernatli, prisoner No. 
6, Uaraeswar Haidar, prisoner No. 5, Nobin as being there, as 
principally ordering the house to be forced and plundered, and 
tlie family honor taken, how they robbed her of her ornaments 
and how, wlien, Chubeerauz was plundering her daughter Luck- 
mony, she clasped him by his feet, entreating them on her be¬ 
half; identifies the prisoners Nos. 3 to 8, by name with whom 
she was well acquainted previously, they being the servants of 
the zemindar and constantly in the village. 

Puddomony details the circumstances deposed to by her 
niece, the breaking into their house, the plundering of their 
ornaments, the cruel treatment of her niece and her being bit¬ 
ten on the right cheek. 

Bindoo was not examined, it was 6f, and nearly dark atid the 
prosecutor was directed to conduct the whole of these parties 
safely home. 

Parbuttychurn, the Bukshee of the Magistrate’s Court, at¬ 
tached to the Nazir’s office, at the time that Kamcoomar stated 
be was brought in by Parbuttv and the zemindar’s people and 
states, that about a year ago Rambullob the prosecutor’s Mook- 
tyar entered the Nazir’s serishta and said that Abdool Huck 
was trying to make the prosecutor give in some petition or 
razeenamah against his will, that on asking him, he replied that 
Rambullob was his Mooktyar and not Abdool Huck, who was 
either standing within the room or at the door; on account of 
what Rambullob was stating a large crowd collected; to the 
best of his judgment, a forcible attempt had been made to give 
in a razeenamah. 

Rambullob, Mooktyar, states that on the day when Ramcoo- 
mar came to the Magistrates at Howrah he was accompanied 
by Parbutty, Beenoo and Abdool Huck and the zemindai*’s 
durwans Thakoordoss Surkel, Thakoordoss Mundol and other 
ryots of Nurna were there (they had been sent in to give a 
moQchulka by the Darogah) and told him that Ramcoomar had 
been brought in;:togive a razeenamah; on asking him where he 
came ft*om, where he was going and what he was doing, he said 
he had been brought from the Baboo’s house at Telinaparah, to 
give ill a razeekamah ; that he had been brought down by 
iprUoner hfo. 7, Madhob ^ngh and others to a moodie’s shop 
At the Howrah; ghoit^ wh^re the writing took place, present 
Abdool Mooktj^r Beenoobundoo Mooktyar and Parbutty, 
On remonstraticlg and saying, Your sou’s prosecution and 
that of the othef prosecutors would be ruined, he said he had 
taken the Babo(]fs feet and- must give in the razeemmah. On 
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which Abdool Hack laid hands upon him to take him 
one way and Thukoordoss Surkel another, and upon this a dis¬ 
turbance took place and he took him into the Nazir’s oflSce 
where Parbutty (the preceding witness) was doing duty as Buk- 
shee and Chatoo Boong, another Bukshee, That the alterca¬ 
tion going on between him on the one part and Abdool Huck 
on the other in answer to Parbuttychurn, Nazir’s Bukshee, he 
declared for Bambtillob, as his attorney, upon which Abdool 
exhibited some written paper on a stamp, but whether it was a 
razeenamah or a petition, this witness had no opportunity of 
ascertaining. Failing in his endeavours, Abdool Huok threaten¬ 
ed him and Rarncoumar ns did Deenoobundoo and Parbutty ; 
they were to ruin him in his profession. He drafted a petition, 
which was presented on that date, 13bh July 1857, to the 
Magistrate; presumes Abdool Huck to have been employed 
pro hacvioe. When this petition was preferred, Deenooand Ab¬ 
dool Huck were in the Court before the Magistrate claiming 
Rnincoumar as their client. This witness is not shaken in the 
cross-ex amination. 

Mr. Newmarch is asked if he would like to examine Deenoo¬ 
bundoo (in Court) and Abdool to contradict this and the pre¬ 
ceding witness, expressing a wish, both were sent for. 

The next witness was Rnmyad Oza, the police jemadar, de¬ 
puted to enquire into the case and who arrived in the village of 
Nurna between 8 and 9 a. M. of the morning immediately fol¬ 
lowing this outrage. He states, that on arrival, he hrst went 
to the house, he found the bar which fastened the door broken, 
all things in the house scattered about, t\\Q pittarah broken and 
the prosecutor’s wife and daughters were weeping and lament¬ 
ing. The door also of his nephew’s (Jadob and Raradyal) house 
was similarly broken. Every thing of any value gone and only 
wortldess rubbish left. Bamcoomar’s eldest daughter bad a 
j-ed inai k on one of her cheeks, she was ashamed to repeat how 
that was caused ; heard from the villagers that she had been car¬ 
ried oft' about one rmsee to the banks of a tank, when this was 
done. Bamcoomar had been carried off, as the villagers and his 
female relatives and his son Bubiiam told him. Bam Suikel’s 
house was similarly broken into, and the things scattered about 
and \m pitlarah broken, probably the extent of the plundering 
there was not so great as he described ; he had been to the than- 
nah and accompanied the jemadar to the village; his clothes 
were covered with blood and his face, having received a severe 
wound on the head. Proceeded next to the Sheebtollah where 
there was a little blood, the villagers *pointed it out as where 
Pittumber Bural had been woundeli, within three cotiahs of 
this at the thresh hold of Bamchunder’s aister’s bouse there was 
a groat, deal of blood, the ground was saturated and the blood 
clotted. Tliis spot was pointed out os the place' where Pittum- 
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ber Bural fell after lie was wounded ; was peiieetly satisKed of 
the truth of the actual occurrence and that it was not a got-up 
case. The ntark of the wound on the cheek of the prosecutor’s 
daughter was circular, it Avas swollen, had it been caused by a 
blow from a stick the whole surface would have been injured, 
the centre being untouched it must have been caused by a bite. 
The flesh was not torn nor the skin broken. This outrage was 
done by the Telinaparah gomastahs, prisoner No. 3, lloheem, 
prisoner No. 4, Parbutty, prisoner No. 5, Nobin, prisoner No. 
6, Rameswar, prisoner No. 7, Madhob Sing, and prisoner No. 8, 
Juggemath and their followers and the Durwans. 

Deposes to tlie disturbance 

Wit No 6 Madhub chowkee- 

er No. 7, Madhub Singh and 
prisoner No. 8, Juggemath Singh; 
])roceeded to the thannah and returned with the jemadar ; de* 
poses to the same facts us to the prosecutor’s daughter, also 
to the blood at tliat particular house; both parties, Ramcoomar 
and Pittumber Bural, were missing. There were some twenty or 
forty witli Madhub Singh. They are the zemindar’s people, can¬ 
not say what zemindar. Holds land under tlio Telinaparah 
zemindar ; admits that these prisoners were the servants of the 
Ttdinaparah zemindars. 

iiholanath Ghose speaks to the facts of the attack upon 
Ramcoomar’s house. 

'i'he Law Officer was of opinion that it was unnecessary to 
hear further evidence for the prosecution. 

The defendants 1 to 8 put in their former answers in denial 
of the charge. 


Deenobundoo Mookt 3 ’ar is examined by Mr. Newmarch in 
contradiction of the statement as to the compulsor^^ razeenamah. 
He denies accompanying Ramcoomar to the Howrah cutcherry 
and the Nazir’s office, neither was he with him at any 
A/ooJiVs house at Howrah ghat; has no knowledge of the 
alleged razeenamah. 

In answer to the Court, Ramcoomar was missing (qoam?) 
The Magistrate w'as rejieatedly csdlingupon him to deliver him 
up. Seeing him at tlie outchery one day, made him over to 
the charge of the nazir; Rumbullub and Abdool Huek in 
collusion joined in accusing the zemindars of endeavouring to 
force in a razeenamah. They informed the Magistrate who asked 
Parbuttyohurn Ruksbee about it and deponent was released; 
neither did he fpr his nmster or his master give any petition 
to the Magistrate upon Ibhis matter, 

Mr. Nevvmareb d6cUne8\o examine Abdool Buck. 

On the 28th, the 10th day of these protracted trials Mr. 
Graham addressed the Court for the prisoner Rajki.shcii. That 
there was no evidence of the complicity of hU client in the 
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actual outrage, the commission of which he still denied, or in 
the abduction and irnprisonment of the prosecutor Ramcoomav 
who has not charged him by name, his statement of the 10th 
August, 1857, being general; but now he is able to give minute 
and particular details, and his statement that they were renjoved 
from Teliuaparah to Manicknuggur on the 4th day, being 
contiary to the statement of Pittumb^r Bural as to his removal 
on the night immediately following, and that his statement 
that he was intimidated by the guards threatening him with 
tirawn swoids, and so being prevented calling out to the police 
was contrary to his statement at present that they threatened 
them with latties. A nothor contradiction was specially referred 
to, viz. tiiat when iiamcoomar met Jan Mahomed, the Police 
Burkuudaz, Pittumher Bural, was with him, and this was con¬ 
trary to his present statement that he was alone. The Court 
asked Mr. Grraham if he was sure of his facts, no such statement 
Ijaving been made in his previous depositions, the,>*e were then 
referred to and it was shown that Mr. Graham vva.s misled by 
Ijis brief, one of several instances during this trial. Then again 
as to the statement of Pittuinber Bural, that i;iu3ty Mooushee 
wrote the letter for Iiamcoomar, whereas he says he wrote it 
himself, that his friends knew where he was, and as to the 
story of being taken to Howrah, that was very improbable. 
That the Magistrate’s opinion of liamkishore Surkel's case, was 
that it was greatly exaggerated ; refers to his opinion recorded 
in that case on the 3rd of January, 1858. That as to his client’s 
privity, a master was nut necessarily on the criminal side 
answerable for the tortuous acts of his servants, unless some act 
of authorization or ratification sabsequently on his part he 
shown ; that as the ease stood, any other of the joint owners 
might be us guilty as the two prisoners; that liis client had 
nothing to do 'with the action (429) under Regulation Vil. 
1793 which was exclusively that of Calidoss, in fine that upon 
no count of the indictment was his client Rajkisheo guilty. 

Mr. Newmarch for Calidoss prisoner No, 1. 

Points out the primary necessity of sifting out the trustwor¬ 
thy from the untrustworthy evidence ; states that in the present 
case the only additional direct fact established by the evidence 
was that liamkishore Surkel was actually wounded. 'J'hat as 
to the blood deposed to at Ramchuuder sister’s house that 
could have been simulated, as also the appearance of liouse- 
pluuder, broken doors and household things scattered about 
the prosecutor’s house. As to liamkishore, tliat as he walked a 
mile and a half to the thannah immediately after, he could not 
haye been very severely wounded, and the Magistrate would 
scarcely have arrived at his conclusions, 5th January, 1858, if 
those wounds had been severe, (Mr. Newmarch is reminded 
that the Court is trying the case of Ramcoomar, and that as 
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to the wound the Magistrate had himself offered himself in 
the calendar, as a special witness to that particular fact). 

Mr. Newmarch then addresses himself to the fact of the case 
being a conspiracy. Refers to Rubeeram’s petition and deposition 
and Jadob’s and to that of Rarataruck and Ramkishore Surkell’s 
petitions as evidencing a desire to include in the one, the names 
of those not included in the other, this being indicative of 
previous understanding; next, that the voluntary statement 
made by Ramcoomar, that Pittumber Rural could have seen 
him, was an instance of subsequent communication. That his 
statement as to the removal from Telinaparah, was similarly 
corrected in his statement in the Sessions Court; thirdly, that 
his deposition in the Sessions Court details the chaffering about 
hire at Deenoo Doctor’s for the first time, also the fact that 
Deenoo Baboo accompanied theni. Then as to the improbabilities 
of the case, that he should be carried off to Telinaparah pinioned 
without being seen, (Mr. Newmarch is corrected by the Court 
and it is shown to him, that all that was done, was to pass a 
gunicha round one arm). That his memory was marvellously 
defective, when he came to be cross*examined. That as to the 
razeenamah, what man, without the strongest guarantees, would 
act as his client is charged with acting? If this bo tree, why 
was it necessary to write out the powers and razeenamah, in 
the moodie's shop instead of directly proceeding to the Magis¬ 
trate’s cutcherry ? Why was not the razeenamah attached in 
the hands of this Abdool Hack ? As to Deenobundoo Mook- 
tyar. that his statement was a tissue of falsehood, as he stated 
to his clients; hut his falsehood did not set up and establish 
Rambullob’s truth. Then as to the evidence of the women. 
Robeeram’s petition the following morning is silent as to the 
fact. That the cliowkeedav’s statement, tliat he went with the 
burkundaz to Rarncoomar’s house, is contrary to his statement 
that he first went there with the thannah jemadar. Mr. New¬ 
march then addresses the Court personally to guard itself 
against tendencies favorable to the poor as against the rich, 
points out as a fact much in favor of these two prisoners, that 
they have not been previously in similar trouble. That by 
character, they are not resuming zemindars and oppressive, 
and leaves the case in the hands of the Court. Counsel for the 
“ other prosecutors has nothing further to urge. 

'I’he Law Oficer finds the prisoners guilty. Nos. 3 to 8 of 
committing the outrage in the prosecutor’s house, and carrying 
him off to Teliipapariih^jmhere he was confined with the privity 
of the prisoners Nos. 1^ and 2. That these facts are fully 
established by the evidence of the different witnesses examined 
also by the evioence recorded in Pittumber Bural’a case. That 
he was confine|l there, until his release under the compulsory 
razeenamah, M^uch fact had been fully established by the 
evi^lettce. 
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1 concur in this conviction fullj. 

In Pittuniber Bural’a case, the Law Officer, on the evidence 
of the witnesses, that of the two Police Darogahs and the 
Magistrate of Howrah, the Seijeant and Doctor Palmer, finds 
all the prisoners guilty. Nos. 3 to 8 of committing the actual 
outrage and violent assault upon the prosecutor, when he was 
severely wounded and carried off to Telinaparah, to the house 
of prisoners Nos. 1 and 2. These prisoners he finds guilty of 
privity to the same, and to the imprisonment of the prosecutor 
as laid in the indictment. 

1 concur in this conviction fully. 

1 proceed now to assign my reasons for the judgment at 
which, after a very full and patient and careful investigation 
and consideration of these cases, I have arrived. 

First, there is a total failure on the part of the defendants to 
shake the statements of either of the prosecutors or their wit* 
nesses upon any material point. Stress had been laid upon the 
discrepancy as to the statement by iiamcoomarin his deposition 
of the 10th of August, 1857, that the prosecutors were removed 
from Telinaparah on the tliird or fourth day of their arriving 
there. This statement is to an incident merely of time and 
collateral to the issue. That deposition seems to have been given 
in more general terms and Kamcoomar says, that this was not his 
statement, although it may have been so written, but considering 
that it was his statement, it is a meie collateral matter, and 
tlie fact of the two prosecutors being carried off to Telinaparah 
is not affected by the secondary question, as to at what parti¬ 
cular moment they were taken from that place to their next 
place of imprisonment. This is the principal discrepancy 
adduced, to discredit the evidence. 

Great stress was laid upon a statement as to their removal to 
Deenoo Doctor’s and being under treatment there, a statement 
put into Baracoomar’s mouth by the counsel for the defence, 
but really there is notliing hi this, for he only said they were 
removed “ CheMtsyo Korayc^a'* which is simply, that for the 
sake of being attended to, they were taken to Deenoo Doctor’s. 
They were not attended to as is manifest from the fact that 
Deenoo Doctor would have nothing to say to them, and they 
were removed back again on the second day. Eunning through 
the list of all the discrepancies, the whole refer to points col¬ 
lateral and most immaterial, nor can anything be gathered 
to the prejudice of the prosecutor, Bamcoomar’s statement, from 
the fact that in his son’s petition, he does not detail the 
insults offered to his female relations.* He states in his de¬ 
position to the Darogah, that they dkn better spealc to what was 
done to them, than he can (he is a boy twelve years old) and 
all his petition went for, was merely a request that the Magis¬ 
trate would direct an enquiry into all the circumstances cou« 
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nected with his father’s abduction durintf tlie previous ni^rht. 
The petitioner llamtaruck, the son of Pittumber Bural, is also 
a mere boy of some thirteen years of age, and to attribute to 
these boys a confederate understanding with others, arrived at 
in the course of a few hours after the occurrence and the abduc¬ 
tion of their fathers is more suggestive than probable. Furtlier 
I would here notice that I am only surprised, towards the close 
of Ramcoomar’s cross-examination, that his faculties survived. 
Questioned as to intervals between incidents of almost simul¬ 
taneous occurrence and not susceptible of appreciation, as to 
the particular hour of the night, when this, that and the other 
occurred, as though the prosecutor had the opportunities of 
noting time by reference to the striking of a parish clock or the 
sounding of a repeator. Each statement criticised and dis¬ 
sected with extreme forensic acuteness and persistence ; per¬ 
plexed on the one hand in this way, he was crushed under the 
recollection of the recent death of his son and of his son-iu-law, 
of the dishonor of his unfortunate daughter, coupled by the 
fact of wife, daughter, sister, being brought into Court, whilst to 
crown his misfortunes, was the fact of impending action to 
resume his lands, the muniments of his title having been 
amongst the plunder. 

Immediate notice was given to the Police, the thannah 
being only one half mile distant. Kamkishore Surkel, the 
prosecutor, who was not carried off, proceeded there. Tlie 
condition he was in is described by the witness llamyad 
Ozah. His features were scarcely distinguishable; his lace 
being covered with blood and his clothes saturated. The 
jemadar was there at 8 a. m. The outrage took place 
five hours previously. He finds at liamcoomar’s house the 
womeu wailing and weeping, as native women do on the 
occurrence of any great domestic calamity. The boy Ilub- 
beeram has a bruise on his arm, the elder sister has a bite 
on her cheek, the prosecutor’s door-holt is broken and tlie 
house rified, but Kamcoomar is not to be found, he having been 
parried off to Telinaparah. Similarly Pitturaher Bural, is not 
to he found, th© place where he was wounded and where he fell 
was covered with blood. He also is not to be fyund, having 
been similarly carried off to Telinaparah. The jemadar has no 
doubt of the occurrence of this particular outrage and submits 
his report. T^e Darogah of Danjore, of whom I have only 
heard that he l^ai’S a most excellent character, reports the 
same, 2l8t and 25th of ^uue, and with reference to all the 
evidence recorded in bolfu cases, it is utterly impossible for any 
one to disoredil the fact, that on the night of the 27th of 
Jhyet the hous^ of the prosecutor Bamcoomar was broken open, 
himself forciblyfseiaed and his house plundered, his women 
robbed and insi||ited to mai^e tlie family lose caste, and that on 
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the same night Pittumber Bural was struck down, grievously 
wounded and carried off to Telinaparah, and it transpires that 
Ramkishore Surkel was also severely wounded at the same 
time. 

It is abundantly proved, that this gross outrage was com¬ 
mitted by the prisoners Nos. 3 to 8 of whom the first four are 
Gotnastahs, in the employ of one or, other of the defendants 
Nos. 1 and 2, and the prisoner No. 7, Madhub Singh is the 
Jemadar of Baboo Oalidoss at Telinaparah. His brother 
Chubeerauz, in the same employ, was one of the principal ruffians 
and most actively employed in robbing the women. 

The village of Nurria, belongs, in equal shares, to these two 
prisoners. The other co-parceners are not co-parceners in this 
estate. The outrage having been thus committed, the object 
of it is developed in the abduction of the parties and their 
removal to Telinaparah. In every step, these two prisoners 
endorse and support their statements. They gave in the false 
charge by Goburdhone and Parbutty presented the next day. The 
first, that his house has been broUen into and himself robbed 
of rents collected by him as malpaik. The second, that a 
similar outrage had been committed in the house of his father 
Puran Ghose. These petitions by the Baboos may be referred 
to, 24ith June, 1857, 29th of June, idem, 22nd August, idem, 
and their answer 29th of May, 1868. It may be said that 
they were under the impression that the statements of their 
agents was correct; that they were not privy to the actual 
facts, and the counsel for these prisoners say. Where is the evi¬ 
dence of this privity ? 

Now, the Magistrate brought with him from Telinaparah, 
Hullodhur llae and Bechoo Abustee and took their evidence at 
Howrah on the same day. The former has been in the service 
of the zemindar defendants three years, he spoke upon oath, to 
having seen Pittumber Bural a j>ri8oner, in the Telinaparah 
house from Sei)teraber last. The latter, to having seen him 
there a prisoner ever since he took service with the prisoner Cali- 
doss three or four months back. Both of these witnesses are kept 
out of the way by the defendants whose servants they are. 

Had the Magistrate examined them in the presence of the de¬ 
fendants, 1 should at once have read their evidence as evidence in 
the case. The 17th Section, 11 and 12 Yict. C. 42, Section 34 
provides for the admission of depositions, where they have been 
taken beibre a justice of the peace, duly subscribed on the death 
or illness of that witness being sworn to and in event of that 
having been taken in the presence of the accused, or that his 
oounsel or attorney had a full opportunity of cross-examining 
that witness. The prisoners were oertainiy not present. The 
Mooktyar may or may not have been present. Tke Magistrate 
cannot say that he was. The depositions were recorded in open 
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Court and as the prisoners were subsequently before the 
Court and these witnesses were their own servants, 
and as they were not committed until three weeks after¬ 
wards, had they chosen to do so, these witnesses could have 
been produced and cross-examined. 1 have rather construed the 
point rigidly, so as to exclude, rather than admit, this particular 
evidence by transfer, but doing so, the inference from the 
conduct of the prisoners in keeping back these two witnesses, 
tlieir own servants, so that tlie^' cannot be examined, is I 
consider, very unfavorable to them. But apart from this 
evidence, no reasonable doubt as to the privity of these two 
tlefendants can exist. That they were carried off to Telinaparah 
is undoubted. The prosecucor llamcoomar is not wounded ; 
terms are made with him at an earlier stage; about five weeks 
after his abduction he is sent down, as stated by himself and 
by Pittumber Bural, under circumstances of duress, to the 
Magistrate’s Court at Howrah, Parbutty and Madhub Singh 
the Jemadar, and Deenobundoo and Abdool Huck being with 
him. His fellow-villagers had been chelaned in by the Darogah 
to give moochulkas. These see him and they bring up to his 
aid the attorney Rambullob. Abdool Hack wishes to carry 
him one away; ThakoreDoss another. Rambullob takes him 
to the Nazir’s office. His buxshee, Parbutty, asks him, whether 
is the one or the other your attorney ; he states that Rambullob 
is; the case is brought co the Magistrate’s notice; the rival 
parties claiming him as their client. Now it is singularly unfor¬ 
tunate that the Magistrate was not aware of the momentous 
importance of attaching the papers in Abdool Huck’s hands. 
The only order on the petition 13th July, 1857, is to record it 
with the case, and on the 17th an order is made to cause the 
attendance of the witnesses. 

The I'acts were fully proved by the Nazir’s buxshee and Rara- 
bullob. Mr. Newmarch admits that Deenobundoo examined by 
him to contradict the above evidence, told a parcel of lies. 
That llamcoomar was brought down from Telinaparah to How¬ 
rah to ^vreWnsrazeenamah as sworn to byhimself and Pittumber 
Bural, and proved by the Buxshee and the Mooktyar Ram¬ 
bullob, is conclusively proved. Deenobundoo was the Mooktyar 
of the two prisoners, Calidoss and Rajkishen, and he states that 
the Magistrate! was constantly calling upon him to deliver up 
these prosecutors, if they were in his master’s custody. This 
fact coupled with the evidence as to the abduction and imprison¬ 
ment, connects, both these prisoners with the transaction to 
which they are’ undoubtedly privy. At that tiipe Ramcoomar in 
his petition stited that I’ittumber Bural (13th July) was at 
Telinaparah uiifdBr treatment for his wounds. Prisoner’s counsel 
urge that, wliy send in Ramcoomar only ? Pittumber Bural 
could not be pi^uced in Oourt at all with those ghastly wounds 
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still open. Then again it is urged why not go with tlie Mooktyar- 
namah and razeenamah direct to tlie Magistrates ? Why stop at 
tlie Moodio’s shop ? But it was necessary to engage a pro h&c vice 
Mooktyar. Deenobundoo the zemindar’s attorney, could nob pub 
it in, nor could his son’s attorney Rambullob, and this was 
what rendered it necessary to find some unscrupulous man, who 
would undertake this dirty work. 

The manner in which the man was arrested, differs materially 
in one respect from that of Pittumber Bural. There was no 
writ against him. 

Taking therefore the whole case against these defendants, 
1 most fully concur with the finding of the Law Ofiicer, and as 
both cases proceed from a common origin, 1 proceed to make a 
few remarks as to that of Pittumber Bural, On the 3rd of June, 
1857, a petition was filed by prisoner No. 1, Calidoss under 
Regulation VII. 1799, and a writ taken out on the 4th. On the 
12th June or four days after this outrage, an application is 
made to re-issue the writ, the prosecutor having concealed him¬ 
self. Next follow applications to hear evidence for proclamation, 
then, November 6th, comes a decree, followed by examination 
on the 7th December. 

The Nazir’s pyadahs accompany the lattyals to the village 
of Nurna ; this gives a color of law to the question if it comes 
before the Magistrate; any petitioner being at once charged 
with resistance to a revenue process, or with an endeavour to 
counteract it; but the prosecutor is half killed ; he cannot he 
produced in the Revenue Court of Hooghly in consequence. 
To tide over the difiiciilty he gives the second application for a 
re-issue of the writ. But for what honest purpose was this 
application P It was to raise process evidence in future, and it 
was also an answer by record, to a charge of the abduction. 
The case goes on step by step to execution, during the whole of 
which time from June 8th, to December 7th when executiou is 
taken, the defendant is in the custody of the plaintiff Calidoss at 
Telinaparah. This is probably one of many instances of the 
oppression practiced under the summary laws, where Collectors 
allow writs to is.sue against the person, for the recovery of 
arrears which may be realized by distraint of the defaulter’s 
property and by Clause 1, Section 16, Regulation VEI. 1799, 
it is a positive eotidition precedent to a writ against the person, 
that the arrear cannot be recovered by distress, the property 
protecting the person, and this law has never been repeal¬ 


ed. 


The proceedings taken in 1«he MB||is{rate*s Court are equally 
disgraceful to the zemindars. False charges are immediately put 
in, these are endorsed by the zemindars and referred to by them 
with complacency in their answers, and every thing that can be 
done to carry out the basest ends, by our revenue and criminal 
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Courts is done by the defendants and the hideous nature of 
' zemindary morality is painfully exhibited in both these cases. 

The Magistrate of llowrah omitted to test the statements of 
the prosecutor Pittumber Bural. One was as to the Magistrate 
of Serampore going to the house of Calidoss Baboo. Informa¬ 
tion on this point was called for by this Court. It appears that 
by order of the Commissioner, that officer on the 27tli Janu¬ 
ary last, attended a meeting at the house of the prisoner Cali¬ 
doss, 

Another statement was tested as to the 'pan garden, which 
was said to belong to the uncle and nephew, the former a leper, 
the latter lame at the hip joint. Tlic former was produced in 
Court without any previous knowledge of the prosecutor and at 
once identified, the latter admitted by his uncle to be a cripple 
was concealed by the zemindar’s people, so far the statements 
of the prosecutor are confirmed. Had he been in collusion with 
these parties he would have named them, they were sent for^ro- 
pria motu by this Court. Then there can be no doubt as to 
the fact, that Pittumber Bural was found in the house of the 
Baboos by the Magi.strate, but it is said he was there as a guest, 
Mr, Wale’s testimony on that head may suffice, a cat could not 
get in there without being seen. It was suggested that the share¬ 
holders might have introduced him, but there are no quarrels. 
Then the man is found by the Magistrate on the information of 
Ramkishore, who was ready to go there with the Magistrate 
for the previous fifteen days. Where he was when left on the 
18th of July, 1857, by Ramcoomar, there he is on the 7th July, 
1858, when rescued by the Magistrate. Further, where the 
prosecutor was found was not the guest chamber, this is clear by 
the plan, and the evidence given by the defendants as to the 
curtain belonging to a guest or that the outer door was 
always open at night, is totally unworthy of credit. The 
guest would not have bolted away in the advent of the 
Magistrate and even the doors of geraes are shut at 
night. The alibi attempted to be set up by the prisoners Nos. 
l and 2, in the face of the statement made to the Magistrate to 
the contrary by all, when first asked, I totally discredit. It 
may be not out-of-place here to consider the case, analogically, 
by putting it into its English parallel. 

Mr. Smith anM his nephew own large estates. Wishing to in¬ 
crease the rents bf their tenants to which the latter will not 
agree, they employ a set of armed retainers, break into their 
houses at midnight, and hilve them brought from the country, to 
their house in the neighborhood df London, eo instanie. On 
the following nijght, notice of the outrage having been given to 
ttie county Magwtrate and the fact of their having been taken 
to’ tbis partlculair house, having been reported before dawn of the 
following nightl they are removed to a house belonging to a 
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cousin of these gentlemen. Thence one of the tenants being very 
severely wounded, and it being necessary to keep them together 
for more easy custody, they are sent to a London physician, 
who, being a Government employee, refuses to have any tiling to 
do with them and they are removed back, to the cousins, after 
having been kept during the day in one of the London nursery 
gardens, the owner of which is a servant of these gentlemen, every 
day they are removed to the nursery garden, lest the police 
search the cousins’ house and every night they are taken back 
and shut up in the house lest they should escape, and after 
some time they are again removed to the bouse of Messrs. 
Bmith. Worn out by this oppression, after live weeks one of them 
agrees to the proposals made and in charge of these retainers is 
sent down the Thames in a steamer, to the immediate neigh¬ 
bourhood of the Magistrate’s Court. He is landed; the neces¬ 
sary instruments are completed at the tirst [mblic house and 
wlien at the Magistrate’s house he encounters his friends and 
fellow-townsmen, who were in attendance to give recognizances 
to keep tlie peace; iinding himself amongst friends, who iiiter- 
h re to prevent his further abduction, bis son’s attorney is sent 
for ; comes to the rescue and the Magistrate is duly informed 
and the party saved. The other party still remains a prisoner 
with the Messrs. Smith. That fact is specially stated to the 
Magistrate in the July preceding. He could not be produced 
ill Court because his wounds were still open. The county 
Magistracy is told that their proceedings are very unsatisfactory, 
fresh enquiries are at last made. The prisoner is now sent up 
to Maidenhead in a coal barge, the temporary purpose answered, 
the prisoner is brougiit back to the house of the Messrs. Smith, 
a house well kept and guarded by his numerous armed retainers. 
Here he is found by the Magistrate, emaciated and wasted from 
long confinement, and inadequate diet, his skin is the color of 
an egg, he is half-starved and ravenous for food, over excited hy 
joy at his rescue, there is no keeping his tongue still. Free of 
wounds before this, he points to the deep scars on his forehead, 
in confirmation of the brutal treatment he is detailing to his 
audience. In addition to all the evidence to the outrage, these 
particular facts go before the Jury, can they believe for one mo¬ 
ment, that because this tenant was also a village doctor that he 
had physicked himself into this condition to support a case 
wholly and entirely false. As a J udge of facts, in the place of the 
Jury, 1 have no hesitation in convicting the piisdUers Oalidoss 
and Uajkishen. 

I concur therefore very fully with the Law Officer in his futwu 
in'the case of Pittumber Bural. Either case standing alone, 
1 should give the same amount of punishment to the prisoners, 
imt 1 do aiot feel at liberty to give a commutative sentence of 
seven years’ impi'isonment, in each case, and therefore 1 seu- 
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tenoe prisoners Nos. 3 to 8, who are worse than daooits, to seven 
years’ imprisonment with hard labor in irons. 

'J'aking into consideration all the conduct of Calidoss; those 
false proceedings in the revenue Court; the active part he l>as 
taken together with Rajkishen, in supporting the story of the 
other prisoners in the Magistrate’s Court; the false accusations 
preferred against the prosecutors and the villagers of Nurna ; 
the prostitution of our Courts to the worst purposes as evi¬ 
denced further in the attempt to force in a razeenamah ; the 
assertion of a power superior to the Magistracy, as evidenced in 
the continued imprisonment of this unfortunate man, Pittumber 
Bural; the defiance set to all constituted authority, and the 
necessity of putting down this lattyal system, with the exist- 
ence of which Civil Government is impracticable, 1 sentence this 
prisoner to imprisonment with labor and without irons for the 
period of seven years, and admitting that there is a degree of 
less criminality attaching to Rajkishen, as urged upon this 
Court, I sentence him to two years’ imprisonment with labor 
coromutable on the payment of a fine of one thousand rupees 
within one week. 

I shall direct the Magistrate to take steps to bring Chubee- 
rauz and some others to justice, also to take into consideration 
the conduct of these two Mooktyars Deenobnndoo and Abdool 
Huck, who were concerned in the fraudulent attempt made by 
the defendants to file a razeenamah obtained under duress, and 
the attention of the revenue authorities will be called to the 
parties engaged in carrying on that summary suit No. 429, 
through the Collector’s Court at Hooghly at the time when the 
defendant to it was in the custody of the plaintiff, 'i'he Mook- 
tayars engaged in the conduct of these vile cases, well know 
what they are about and an example of some of them is much 
wanted. 

Should this case come under the notice of Government I wish 
to add, that 1 feel satisfied that the Magistrate of Howrah, 
with only his present stalf, cannot possibly perform his duties 
as should be done and to suggest that a permanent resident 
Magistrate be attaol^ to Howrah, to relieve Mr. Grey of the 
bulk of the local cases and give him time to follow up his cases 
as they should be followed up. H e has at present assistance of 
the rooonsiff of 8ulkea as Deputy Magistrate and he has 
Mr. Alexander as the Assistant Magistrate, a staff altogether 
inadequate fojr the duties to be discharged and the public justice 
of the coun,t>^ suffers in consequence ; and further it is for con¬ 
sideration whether tli^^ legislature ought not to provide some 
means for the measureme*iit of the village lauds, a right vested 
in tl>e zemindars by Clause 7, Section 15, Regulation VII. 
1799, so as tq protect both parties from exaction on the one 
hand and und^e opposition on the other. 
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It was obviously unnecessary to go on with the trial of 
Rajkishore Surkel. The prisoners had the opportunity of 
cross-examining him as a witness, and these cases have already 
occupied the Court from the 18th to 28th inclusive. 

That Calendar was accordingly cancelled aud the witnesses 
discharged. 

Remarks hy the Nizamut Adawlut, —(Present: Messrs. H. T. 
llaikes and C. B. Trevor ) These eight prisoners were commit¬ 
ted for trial upon two separate indictments having reference 
respectively to the charges preferred hy the two prosecutors; 
but the facts of each case are so intimately connected that in 
stating the particulars we may treat the cases as one and the 
same. 

The Judge’s finding assumes that the villagers of Nurna had 
openly resisted the gomashtahs of the zemindars, Calidoss and 
Kajkisto Banerjea, in their attempts to measure the village 
lands with a short rod, and, in consequence of this dispute, the 
gomashtahs at the head of a large body of latfyals entered the 
village about 3 A., ac. of the morning of the 8th June, in last 
year, and, after plundering the houses of Kamcoomar Mundul 
and Ramkissore Surkel, laid violent hands on Pittumber Bural 
and Ramcoomar and carried them off (the former being severely 
wounded) to the house of the zemindars at Telinaparah, where 
they were kept in confinement by the said zemindars; Ram¬ 
coomar until the month of August following, when he was 
released on‘the understanding that he would present a razeena- 
mah and seek no redress for the outrage; and the other, Pit¬ 
tumber Bural, until liberated in July of the following year by 
the Magistrate of Howrah, who, with that object, proceeded in 
person to the house where the zemindars resided at Telina¬ 
parah. 

On this finding, the prisoners Nos. 3 to 8, have been convict¬ 
ed of riotous assault with severe wounding and carrying away 
of Pittumber Bural, and pf riotous assault with plunder and 
carrying away of Ramcoomar Mundul, and the zemindars Nos. 

J and 2, of privity to the above offences, and false* imprisonment 
of the two prosecutors Pittumber and Ramcoomar. A consoli¬ 
dated sentence has been passed on defendant No. 2, Rajkisto 
Banerjea, of two years’ imprisonment with labor oommutable by 
a tine of 1000 Rs. and a consolidated sentence of seven years’ 
imprisonment with hard labor upon all the other defen¬ 
dants. 

All the prisoners have appealed, and, with the exception of 
Madhub Singh and Juggernath Singh, nave employed counsel to 
defend them. * 

* The defence sets forth that the prosecutors have conspired 
with the other ryots of Nurna to bring these lake charges 
3 M 2 
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Rgait)Bt the zemindars; that their stiitements are opposed to 
probability, and the evidence adduced altogether insuIHuient 
to support any reasonable belief of the guilt of the pri- 
soi e''s. 

In the first place, our attention has been called to the account 
on record of what took place at N urna, and the absence of any 
reliable proof of the alleged outrage having ever beeix perpetrat¬ 
ed there; that the case for the prosecution assumes that one of 
the villagers, named Bamkissore Surkel, was wounded, and 
presented himself before the police to give information of the 
occurrence with his clothes saturated with blood, while a small 
wound only was apparent on his forehead, which wound is not 
even noticed by tlie Magistrate, when recording the complaint 
which this man preferred before him on the same day ; that 
such a wound as was shown to the police could have been self- 
inflicted without risk and can go for nothing in establishing the 
reality of the alleged outrage; that the existence even of another 
wound said to have been inflicted on the cheek of llaincoomar’s 
daughter was never established on any good authority, that 
wound having been described by the Police as caused by a bite 
from one of her assailants intended to disgrace the girl, whereas 
sbe herself declared it to be from the blow of a latiee, and when 
looked fur at the Sessions Court not a scar even was percepti¬ 
ble ; that, independent of these assumed indications of a hostile 
attack on the villagers, nothing further was produced in 
proof of it, except the remnants of broken boxe^, scattered 
papers, patches of blood, and the disordered state of the 
houses said to have been pillaged, aU which could have been 
easily got up for the occasion by the villagers themselves ; that 
Pittuiiiber Bural, who describes himself as having been severely 
wounded and carried in a helpless state, a distance of twenty 
miles to Telinaparah, was still able at different times to 
identify thii-teen of his assailants, describing their actions 
and repeating their conversation, though he cculd not 
mention a single person whom they encountered on the road j. 
that durittg his alleged conflnement at Telinaparah, or occa¬ 
sional removal to other places, where he states he was seen by 
other persons; those persons, when summoned by the Sessions 
Judge and confronted with the prosecutor, denied having ever 
met him, as asserted in his deposition; that Hamcoomar’s 
statement regarding the preparation of a razeenaniah to present 
to the Mugiftrate of Howrah, his subsequent appeal to the 
Magistrate fqi* protection and representation in Court, of his 
having been then rele%i«d from Telinaparah, w here he had left 
Pittumber wounded and^iu conflnement, failed to make any 
inipi'ession oii the Magistrate, who, at the time, discredited 
the whole story j that liamcoomar then made no attempt to 
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procure the seizure of that razeenamah, though alleging; it was 
ill the possession of the zemindar’s Mooktyar, who had accom- 
])anicd him to the Magistrate’s Court, though the seizure of 
the document would have been conclusive proof of the truth of 
his statement; t''at Uji to last December Uamcoomar nuido no 
attempt to criminate the zernindai s but only the gomashtahs ; 
that the Magistrate himself never regarded them as implicated 
in the charge until tlie Sessions Judge in his proceeding of 
February last, addressed to the Magistrate of Hovvrali, had 
denounced thorn as the instigators of the outrage and directed 
tlie Magistrate to proceed against them ; that on receipt of 
these orders, the Magistrate encouraged Eamkissore Surkel to 
bring him intidligence of Pittumber JBural, promising to proceed 
to Tclinaparah, when assured that Pittumber was in the 
zemindar’s house; that some influential person in the back 
ground then conspired with Eamkissore Surkel and Pittumber 
and contrived that the latter should be smuggled into the 
zemindar’s dwelling-house, despatching Bamkissore to summon 
the Magistrate; that, in this way, the Magistrate was led to 
believe he had found Pittumber Bural in confinement at Telina- 
parah, and that the remarkable appearance exhibited by him 
was either produced by drugs, the properties of which he, as a 
Kuheraj, might be supposed to know, or was the effect of natural 
illness, the consequence of his having kept himself concealed so 
long in furtherance of the scheme for which these charges were 
concocted. 

This is the substance of the argument submitted to us in 
defence of Calidoss Banerjea, while on the part of liajkisto, it 
was urged, in addition to the above, that he did not reside in 
the family dwelling-house within tlie precincts of which the 
poojah dullawn is situated, wherein I’ittumber Bural was found, 
though it was admitted that the dullawn was a place poojah 
common to all the shareholders. It was therefore pleaded tiiat 
any inculpatory inferences arising from the fact of Pittumber 
being discovered in that place could not be taken as conclusive 
either of Kajkistti’s knowledge of, or participation in, any act 
W'hich might criminate Calidoss, who resided in the family 
dwelling-house. 

The other defendants pleaded their non-complicity in any 
of the offences charged. 'Tliey drew attention to tlie combina¬ 
tion of the villagers entered into for the exjiress purpose of 
resisting the zemindars, and alleged the probability of their 
having been accused because as gomai|tah8 and servants of tbe 
principal defendants, they had previously complained against 
tlie ryots of N urna hw having forcibly resisted the meusure- 
'ment of their lands. Pafbuttychuru likewise argued that as he 
was employed by Bajiiisto us gomastah «>f‘ another village at 
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some distance, he had no interests to serve in joining in an 
■ attach on the ryots of Nurna, and was not likely to have done 
so without inducement of any kind. 

On tlie other hand, there are on record the statements of the 
ryots, who depose to the attack and plunder of some of the 
houses of the village on the night in question ; to seeing the 
assault committed on Pittumber and Uiuncoomar and identify¬ 
ing the ])ri8oner8, Nos. 3 to 8, among their assailants ; to wit¬ 
nessing the abduction of these two men and their being carried 
off to Khanpore, but to their knowing nothing further of their 
fate until llamcooinar re-appeared some weeks afterwards and 
told his story. Tliere is tlien Ramcoomar’s account of his 
having been taken to Telinaparah and kept in continement 
wliere also Pittumber was brm;ght in a wounded state and 
w'here he left him in August to present a razeenmnah in the 
Howrah Court, with the circumstances attending that part of 
the case, and finally we have the deposition of the Magistrate 
of Howrah and others, to the discovery of Pittumber at Telina¬ 
parah, the miserable plight in which he was found, and the 
unfeigned expressions of pleasure which ho gave utterance to 
when so unexpectedly restored to liberty; the whole forming 
with Pittumber’s own statement, a connected aud consistent 
chain of circumstantial evidence tending irresistibly to establish 
the main facts upon which the charges against the prisoners are 
founded, while to meet and rebut this mass of evidence, on the 
part of the prosecution, we find nothing set up iu defence, but 
certain suggested possibilities and the evidence of some servants 
and dependents, who are all open to the suspicion arising from 
strong influential bias in favor of the principal defendants. 

As, liowever, these points of defence have been earnestly 
pressed upon our attention by the defendants’ counsel, it is 
incumbent upon us to record our reasons for holding them in- 
sutlicient to relieve the defendants from any part of the charge 
which the evidence for the prosecution establishes against 
them. 

In the first place, then, with reference to the outrage, 
alleged to have been perpetrated at the village of Nurna, on the 
iiiglit of the 8th of June last year. 

1 he reasons urged against the credibility of the witnesses 
who deposed to this matter was their hostility towards the 
zemindars aud their enmity against the gomaatahs accused by 
them. But in lill particulars stated by them they have been 
supported by tl^ recorde^d statements of the police, who visited 
the spot immecfiately Aliller the occurrence and by the concur- 
ing testimony bf tlie two prosecutors, whose abduction is so 
clearly proved, lhat we must regard their accounts of what 
occurred os ind|;peiident proof, there having been neither time 
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or opportunity for concert, as they were removed from the 
village by the assailants, and without the power to consult or 
concoct evidence in concurrence with those on the spot. The 
proof therefore of the perpetration of the outrage is full and 
reliable, notwithstanding tlie existence at the time of some hostile 
feelings between the villagers and the accused. Tliis part of 
the evidence, however, as we shall further remark hereafter, 
a})plie8 only to the prisoners, Nos. 3 to 8, and not to the zemin> 
dar defendants. 

The next point is, that when the owner of i\\e pavm garden 
in which the prosecutors allege they were at one time concealed 
and the native Doctor, Deenoo, of Chundernagore were sum¬ 
moned by the Sessions Judge, they both denied all knowledge 
of the prosecutors, thus in fact directly contradicting their 
statements. But it seems to us that if the prosecutors had 
really fabricated their story (as argued by the defendants’counsel) 
and felt the necessity of supporting it by independent evidence, 
they would scarcely have described the appearance and designa¬ 
tion of persons who could thereby be identified, when not 
assured that when confronted with them they would confirm 
their statements. The fact that these persons were traced out 
from the descriptions given by the prosecutors, and when 
examined denied all knowledge of them, cannot, in itself, be con¬ 
clusive against the honesty of their statement, as the probabi¬ 
lity still remaijis that if the zeemindars em[)loyed these witnesses 
in the furtherance of their designs, there must have been some 
infiuential connection between them, as they would not have 
trusted them with a knowledge of their secret, unless well 
assured they had the means of ensuring their silence. 

Thus the apparent contradiction by these persons of the 
prosecutor’s statement may be accounted for, and in weighing 
the probabilities as to which party is more likely to have given 
credible evidence on this matter, we think the balance is in 
favor of the prosecutors, and whose statements have on other 
points been satisfactorily supported, that they have truly indicat¬ 
ed facts in this instance also which the infiuence of the zemindar 
defendants has induced these witnesses to deny; while that denial 
goes far to refute the assumption that this part of the case has 
been concocted by the prosecutor. 

Tlie next matter to be considered is, the argument adduced 
against there being any truth in the representations of Ka(m;oa- 
mar to the Magistrate of Howrah in August, 1857, regarding 
his own release from confinement, because the Magistrate of 
Howrah evinced his disbelief of them* by the ordt^rs he subse¬ 
quently passed in December following. 

It is true that the Magistrate at that time evinced consider¬ 
able backwardness in taking up the complaint and allowed the 
case to dwindle on until the eud of the year, without iiiuking any 
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effective investigation into its merits. But we fail to see liow 
’ tin's backwardness on tbe part of the Magistrate casts either 
discredit or suspicion on the truth of llamcoomar’s complaint. 
Baoiooomar then, as now, told the same story, how he had been 
kidnap{>ed and carried to 'J'elinaparah, how his release had been 
obtained under the condition of filing a razeenamah in the case 
then going on against the gomastahs, how he liad left Pittuin- 
ber severely wounded and in confinement in the zemindar’s 
house, and how lie had gained courage to repudiate tbe razee- 
namah and make his complaint in person. 

As the same means which the Magistrate afterwards employed 
to ascertain the tnith of Pitturaber’s state were as much within 
bis reach tlien, as when he afterwards made use of them, we 
are at a loss to divine why so little energy was then displayed, 
but it may be iairlj presumed that if the Magistrate bad 
availed himself of those means earlier, tbe same good results 
would have followed, and consequently tbe discovery of Pittmn- 
ber Bural and bis liberation at a later period, are as rnueh 
attiibutuble to liamcoomar’s statement, as if those events hud 
followed more immediately upon his complaint. 

No discredit, therefore, in our opinion, can be attached to 
anything Uamcoumar communicated to the Magistrate, simply 
because that authority neglected to act upon it until the orders 
of the Sessions Judge roused him to action. 

Regarding the discovery of Pittumber in the house of the 
zemindars, it is admitted to be an overpowering diliiculty for the 
defence to get over, and is only met by the suggestion tiiut the 
man might have contrived to secrete himself on the premises 
and so managed that he was found there in tiie morning. But 
nothing in the shape of reliable evidence is set up to support this 
view of the case, and had the whole question of the guilt of 
these persons depended on the solitary point of the prosecutors’ 
presence in the house, there might have been some re.tsmi in 
ilisputing the point as oue affording conclusive ground for a ver- 
jdict i^ainst the prisoners. 

But there is much more ground to go upon than this. There 
is ample evidtsice of the state in which Pittumber was found. 
His squalid and emaciated appearance, evidencing a long and 
protracted confinement with want of proper food, and the neglect 
of hie bodily health. Then if the statements of ids neighbours 
and of KamcoOmiu’, who had last seen him, rightly described 
tbe state in which he was earned off by his assailants, one would 
expect to sce'tj^e marks of the wounds from which they said be 
was suffering ;|and tUeM^ on his skull and forehead tbe seal's of 
the cicatric^ founds wer6 visible. Had Pittumber been found 
in souml bodily health and without a scar on his person, tbe fact 
would have ^ficaded strongly in refutation of tiie previous 
statenicut^ mfde regarding him and his long disapiiearance. 
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Should not his squalid and emaciated condition and his healed 185S. 
u[) wounds testify equally strong in favor of the truth of them ? — 

Thus, it seems to us, these several 2 )arts of the case, while ■ 

spread over a long period of time and showing many indepeiulent Case of 
acts of the 2 )artie 8 concerned, do in the end, combine together 
to make u]) a most comi)lcte and coherent whole, so consistent others, 
and natural throughout in all its proved facts and the probabi¬ 
lities arising therefrom, that we see no reason to doubt the 
truthfulness of any part of the prosecution. 

'file only remaining matter for consideration is, whether the 
evidence fully siq)port8 the specific oifeiieea of which the prison¬ 
ers have been found guilty aud for which they have been 
sentenced by the lower L'ourt. 

We coincide in oinnion with that authority, that the pri- 
Boners Nos. 3 to 8, are guilty of “riotous assault with severe 
wounding aud forcibly carrying away Pittuinber Burai” and 
“ riotous assault with plunder of property and forcibly carrying 
away the prosecutor llamcoomar Mundul,” and see no reason to 
interfere witli the sentence of seven years’ iuqjrisomnent with 
labor passed upon them ; but we dissent from that part of tho 
finding which convicts the prisoners Nos. 1 and 2, oiprivity to 
the above oifences, and hold them guilty only of the false im¬ 
prisonment of the two prosecutors, of which offence the Sessions 
Judge has also convicted them. Circular Order No. 8, of the 
7th June, 1847, declares “that the act which constitutes what 
is called ^privity' in this country, corresponds with ‘ misprison 
oj jciony' in English law, viz. tho concealment or the procuring 
the concealment of a felony which a man knows, hut never 
assented to, or the observing silently the commission of a 
felony without using any endeavors to apirrehend the offender.” 

Now the offences of which tho prisoners Nos. 3 to 8, have 
been found guilty are not felonies^ but niisdomeauors only, and 
the law does not make privity to such offences a ^runishable 
act. Even then supposing it possible for the zemindar defen¬ 
dants to have been cognizant of the acts of their servimts, when 
those acts were committed, without assenting thereto^ or to have 
silently observed the commission of them, &o., tins would not 
constitute an offence punishable by lavr. But in the present 
ease there are no svieh facts on record as would justify a pre¬ 
sumption, that the zemindar defendants were cognizant of the 
open and aggressive acts when committed by the other defen¬ 
dants on the two prosecutors. There are reasons enough to be¬ 
lieve that the goinashtahs may have undertaken this expedition 
against the ryots of Nurna ol their own*accord. Having exjie- 
rienced the open resistance of the ryoti, they may have consider- 
ed*thi8 was the surest way to coerce them into obedience, 
reckoning upon success and the urgency of the case as likely to 
absolve them from blame in the eyes of their raastera. We do 
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not overlook the fact that these persons so convicted arc the 
servants of the zemindars, but there is no doubt tliat in the posi¬ 
tion they hold, a great deal of discretionary power is entrusted 
to them, and it would not be legal to hold the zemindars culpa¬ 
ble for an abuse of power on the part of their gomashtahs with¬ 
out proof either direct or presumptive that they so acted at 
the instigation, or under the directions, or with the consent of 
their masters. But in that case they would ho principals, and 
the term privity would, in the misdemeanor, clearly be inappli¬ 
cable. 

A clear case of false imprisonment or illegal detention of the 
person has, however, been made out against both the zemindar 
defendants. 

There has been an attempt to show tliat Rajltis,sen ought not 
to ho inculpated by the presence of Pittumber Bural in tlicjaooy’aA 
dallaun of the family mansion, because he resides in a distinct 
and separate dwelling-house. Bub independent of Pittumber 
having deposed to the occasional presence of llajkiHscn and to 
his having recommended i»im to procure his libeity by compro¬ 
mising the case against the gomashtahs, Pittumber has given, in 
his deposition, the names of those who were placed on guard 
over lum and took [)art in his removal from Telinaparali where 
both Baboos resided to the Pawn garden, in which he was cop,- 
eealed, distinguishing some of them as servants and retainers of 
liajkissen. This fact has not been contradicted by Rajivissen, 
and while it remains unrefuted, the presumption stands that 
Rajkissen with full knowledge of Pittumber’s captivity, did, 
through his servants, acting with his knowledge aitd consent, take 
part in the measures adopted for Pittumber’s lengthened deten¬ 
tion and lie becomes thus directly implicated in his imprison¬ 
ment. 

It is not, in our opinion, of much importance to ascertain 
what were the real motives which induced the zemindars to 
deprive the prosecutors of their liberty. The prosecutors them¬ 
selves consider their object was to secure impunity to their ser¬ 
vants for the gross outrage first committed upon them, and the 
defendants’ counsel has also argued that this may be assumed as 
the reason. It does uot, however, in our oi)inion, at all palliate 
the offence of which they are proved guilty. 

There is, however, a marked distinction between the extent of 
culpability assigned to the acts of the zemindars in our view of 
the evidence and that imputed to them apparently by the Ses¬ 
sions Judge, hs above observed, we do not hold tliem to have 
been even cognizant af the assault and wounding at Nurna, un¬ 
til after the <affair, neithtr do we think tlmt the prosecutors 
were brouglii to Telinaparali by the orders of the zemindars ; 
had the case h^en one of that nature, we should not have deem¬ 
ed it uece8sur|r to disturb the sentence passed by the Judge, but 
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as we consider tbeir connection with the acts of their folloivers 
commenced with tlie detention of the two prosecutors, we believe 
a less severe sei»tenco will be adequate for the purpose of pun¬ 
ishment and example. 

Wo therefore sentence the prisoner, Calidoas Baneijea to im¬ 
prisonment for the period of tliree years with labor commutablc 
j»y payment of a fine of 3000 Rs.^ at»d as Rajkissen is a very 
young man and from his youth and relationship may be suppos¬ 
ed to have acted in this matter a subordinate part only, we re¬ 
mit the sentence passed upon liira to six inontlis’ imprisonment 
with labor commutablc by the payment of a fine of 260 Rs. 

We have omitted to remark that the Judge has gone beyond 
the record in assuming that execution proceedings were had 
recourse to in the summary suit during the time Pitturaber was 
in confinement. 'I’o the ju’ocess issued, a return was made that 
neither proj)ei’t 3 '^ nor debtor was forthcoming and after an inter¬ 
val, the case was struck olf, so that up to the present time no 
actual seizure was made under the ex parte decree procured by 
the /.emindiir as supposed by the Judge. 

'I’be Court has already, iu other proceedings, intimated its 
opinion that the Judge has adopted an erroneous view regarding 
the requirements of Section 15, Regulation Vll. of 1799. 


IB58. 

October 27. 

Case of 
Calidoss 
Bankkjea 
and others. 


3 N 2 
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PuKSENT: 

U. J. COLVIN AWD A. SCONCE, Esqs., Judges., 


GOVERNMENT 


versus 

SUMBIIOORAM PUEYA (No. 13.) MUSST. JHATEE 
Midnapore. (No. 14,) AKD MUSST. GOOEOOBAEEE (No. 16.) 

Crime Ciiabged. —No. 13, with wilful murder in having 
administered poison to the deceased (Madhub Purya) and 
thereby caused his deatli. Nos. 14 and 15, with being acces¬ 
saries before and after the fact to the above murder. 

Committing Officer.—Wuheedoon Nubee, Deputy Magis¬ 
trate, exercising powers of a Magistrate at Nugwan. 

Tried before Mr. G. P. Leycester, Sessions Judge of Midua- 
pore, on the 11th August, 1868. 

J^marks hg the Sessions Judge .—The prisoners plead not 
guiltg” and in their defence urge that deceased died of cholera, 
and that their confessions were extorted from them by the 
Darogah. 

The circumstances are as follows : The male prisoner is an 
own brother of the deceased Madhub Purya, Jhatee is the wife, 
and Musst. Gooroobaree the “ Dhurmo Jee” sworn daughter 
of Sumbhoorarn. The two brothers quarrelled in cuiis^ quence 
of the prisoner having criminal connection with his sister-in- 
law, the deceased’s wife. Madhub frequently beat the prisoner, 

turned him out of his house, and 
stopped bis pooja.* Suinbhoo- 
ram on this went and lived for 
a short time with Gooroobaree. 
His mother, an old woman deaf 


1858. 

October 28. 

Case of 
SlJMilJlOOJBAM 
Pour A 
and others. 

The Court 
remarked lip- 
on the mode 
ill whieli tlie 
Wossions Judge 
Jiad examined 
tlie Avitnesses 
to tlio confes¬ 
sions of the 
jmsoners, and 
jiointcd out 
how tlieir exa¬ 
mination 
sliould haA'o 
bi'ou conduct¬ 
ed. 


^ No. 8 Modun Gana, pages 9 
to 11. 

No. 4, £hogwan Das, pages 13 
to 15. 

Confessions of Sumbliooram. 
Pages 77 to 80 and 89 to 97. 
Ditto of Jhatee, 

Pages 81 and 82, and 98 to 
104. 


and rather blind from age, and 
his sister-in-law Jbatee begged 
him to return, wbich he did. 
But his brother would liave 
nothing to do with him ; in fact abused him, saying, Salah, be 

t S»mbhoorim's fo.jdMy con- “f' 
fessiou, pages 89 to 97. treatment lie had received 

5 from his brother, this prisoner 

had previously procured some poison merasingha” and kept 
it by him for'the pui'|>S^8e of getting rid of his brother. 

On Thursday the l^h Boisaek, corresponding with 29th 
April, the de<jfeased had gone to some marriage-gathering, and 
did not returk until two gurrees of night. The mother, Jhatee 
the wife, and |jumbhooram partook of their evening meal belbre 
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his return, leaving his portion of it. When he came back he 
partook of that portion and was shortly after seized with purg¬ 
ing and violent vomiting, called out for help and especially 
asked for his father-iu-luw, Horee Jana, a witness for the defence, 
and Bhugwan Burooa. He told those who came that his 


brother and wife had poisoned him, and writhing for some time, 
expired at midnight.* 

The confessions of the prison- 
* Modon Jana, pages 9 to 12. ers have been duly sworn to by 

ac )oo 01 oa, pages o . the attesting witnesses, and I see 

Horee Doss, chowkeedar, pages “=> 

41 to 45. reason to doubt that those oi 


Sumbhoorara, prisoner No. 13, 
and Musst. Jhatee were voluntary and substantially true. The 


mol'ussil confession of Sumbhooram is in substance as follows: that 


185B. 

October 28. 

Case of 
SCMTjnOORAltt 
PtruYA 
and othirs. 


bis brother the deceased bad quarrelled with him because he had 
taken to him a “ dhurmo Jee that he had for two and three 
years been iii the habit of beating him, and falsely accused him 
of criminal connection with both the female prisoners; that irri¬ 
tated with his brother’s treatment he purchased in Calcutta some 
poison “ merasingJia'^ and put it in his food that the deceased 
eat that food, and drank some milk his “ dhurmo jee” had 
brought and expired at midnight. 

The Jbujdary confession is, that owing to their quarrel his 
brother beat him, turned him out of his house and put a stop to 
his ^ooja ; that he, in consequence, procured the poison and kept 
it by him, but did not go borne until his mother and sister-in- 
law prayed he would do so ; that his brother, however, would not 
speak to, but beat and abused him; that he watched his opportu¬ 
nity and sprinkled the poison into the rice which was left for his 
brother, who on liis return partook of it and died from the 
effects of the poison. Ilo admits he had criminal connection 
with his sister-in-law; but declares the female prisoners knew 
nothing of his diabolical intention, and denies having implicated 
them to the Daxogah. 

The next prisoner Jhatee No. 14, admits her criminal connec¬ 
tion with Sumbhooram her brother-in-law ; the consequent quar¬ 
rel of the brothers ; the proposal of Sumbhoorara to poison her 
husband, to which she at first says she would not consent; that 
he, Sumbhooram, promised to support her, and enticed her in 
various way ; that he wished to put the powder in the cooking- 
pot, and she went to wash the plates from which she and Sum- 
bhooram had eaten ; that on her husband’s return home at two 
gurrie* of night shu gave him that and some milk Gooroo- 
baree had brought; after partaking of this food he became ill, 
suffered from vomiting and pui-gingfand writhing from the pain, 
died at midnight. She continues, 1 did this at the instigation 
of my brother-in-law, and did not warn ray husband. I have 
no powder kft, there was very little: he put it all in the rioe. 
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1858. 

October 28. 

Case of 
SUJIBIIOOKAM 
I’UKYA 
and others. 


My liusbaud often beat me. Sumbhooram before attempted to 
entice me to tins deed, but I would not agree. 

J3efore the Deputy Magistrate of Nugwau the introduction 
of her confession is similar. Her reply to the foul proposal of 
Sumbhooram was, “ Then who will protect me ?” to which he 
said, “ I will,” and she answered, “ You know.” She admits she 
prepared the evening meal; that during the absence of her 
husband, they partook of it. Her mother-in-law first and then 
herself and brother-in-law together; that she went and w’ashed 
the jdates. and then they spent the time in each other’s company 
until her husband’s return. 


That she then gave her husband the food that had been left 
for him, after eating it he began to complain, and she attributed 
the cause to the quantities of mangoes he had eaten. His ill¬ 
ness became more and more aggravated, and he died at midnight. 
She admits criminal connection with her brother-in-law. 


The confessions of Gooroobaree are to the following effect: 
that the prisoner Sumbhooram No. 13, is her dhurmo hap, sworn 
father; that he had criminal connection with the prisoner 
Jhatee, and being turned out of his house by his brother, the 
deceased, lived with her, this confessary, for a month. That four 
days before the 30th April, she saw something was tied in the 
corner of his chudder ; that he at first refused to tell her what 


it was, but after reiterated solicitations admitted it was poison 
intended for his brother, but she was told to take care the poi¬ 
son did not touch her eyes or mouth, and she stuck it in the 
thatch. That yesterday he took it from her, and telling her to 
bring milk to bis house, went home. She took the milk as 
directed ; is in the habit of supplying milk at that house, but 
that she does not know how or when Sumbhooram gave the 
poison, nor did she open or see it. 

The native doctor* who made 
* Wit. No. 20, Luchm^narain mortem examination, 

Doss, native doctor oi Hugwan, . i \ 

pages 4(i to 48. ’ IS of opinion that the deceased 

died from the effects of white 


arfeenic. He found the stomach empty, and patches of inflamma¬ 
tion inside, shewing incipient gangrene. He was of opinion 
that extreme vomiting and purging must have taken place and 
caused death. No arsenic was found, but from the appearance 
lie believes it w»8 administered. The subject was otherwise 
in good health,! and there was nothing to indicate cholera. 
This is amply corroborative of the rest of the evidence. But in 
such cases, native ducto|ip^hould be required invariably to send 
the stomach anddts contents for chemical examination. 

. The witnesses iof the defelice support it in no degree ; what 
they say is rathe^ criminatory than otherwise. 

The futwa, conyiets Sumbhooram of mixing poison with the 
food of which hif brother was to pai’take, did partake and die ; 
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and makes him liable to seasut. Jhatee of being an accessary 1858. 
before the fact; and Gooroobaree alias Jhatee of accessaryship ^ 
both before and^ after the fact, and declares them liable to 0 

tazeer. In my opinion Smnbhooram is guilty of wilful murder, Case of 

and Jhatee, prisoner No. 14, of being an accessary before the fact, 

I can see no difference iu the cri)ninality of her who gave the n,nd othors. 

food to be eaten, aftd of him who threw the poison into it. Her 

guilty knowledge camiot be doubted. She distinctly stated 

to the Darogah, “ 1 have noneof the poison, there was very little. 

he put it all in the rice.” The Deputy Magistrate ought to 

have committed Jhatee for the higher offence. They both 

deserve to suffer death. 

"With the law officer’s conviction of Goroobaree, prisoner No. 

15, I do not concur. The manner of her relation of how she 
became aware of Sumbhooram’s felonious intention is strained 
and very improbable, I do not trust it. Could 1 do so, her 
mere reticence will not make her an accessary before the fact, 
and there is nothing to prove that she became so after it. No 
criminality necessarily attaches to her delivering the milk, for 
she frequently supplied millt to that house. I would therefore 
acquit her. 

RemarTcs hy the Nizamut Adawlut —(Present: Messrs. B. J. 

Colvin and A. Sconce.) The circumstances of this case are 
that the prisoners Sumbooram and deceased were two brothers 
who were on bad terms with each other, and Sumbhooram 
being frequently turned out of doors in consequence, he has 
confessed that he determined to kill deceased, and for that pur¬ 
pose bought poison in Calcutta, which he took the opportunity 
of mixing with his brother’s food, who was from absence, when 
the others ate, to take his meal last. Although the prisoner 
repudiates his confessions before the Police and Deputy Magis¬ 
trate, in the Sessions Court, we see no reason to distrust the fact 
of their having been made freely and voluntarily, and the 
evidence of the native Doctor establishes that deceased did die 
from poison, while other witnesses prove that he ascribed his 
illness to having been poisoned by the prisoners, Sumbooram 
and Jhatee, in the presence of those who did not make any 
observation to the contrary, nor did the appearance of the corpse 
show symptoms of death by cholera, as alleged in the defence. 

We therefore concur with the Sessions Judge in convicting the 
prisoner, Sumbhooram, of wilful murder and in sentencing him 
to death. 

We cannot, however, regard the act of Jhatee in the same 
light as the judge has done. It dJes not appear from her 
confession, and her 'statement is bc^’iie out by the confession of 
Sumbhooram, that she knew of the act of mixing the poison 
ill the food of the deceased "till after he had partaken of it; and 
it was only when the effects of the poison displayed themselves 
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1858. that Sumbhoorain told her what he had done. Her conduct 
therefore only amounted to concealment oftlie deed or to acces- 
' sarysliip after the fact. We therefore convict her of ting 
Case of offence, and sentence her to seven years’ imprisonment, with labor 

SUMHHOORAM -i. i 1 i -n i • -i ^ 

IhiuYA suited to her sex, in the zillali jail, 
and others, Tlie judge proposes to accpiit tlie prisoner, Musst. Gooroobaree 
and in this we concur with him, not tliat we*think her relation 
of Sumbhooram’s intention strained and very improbable, but 
because we think that no guilt is brouglit home to her. It is 
true that she admits that Sumbhooram placed witli her the 
poisim v\hich he said was for the purpose of destroying his 
brother, but when he took it away from her cliargo slie had 
no idea that it was to be employed on the occasion, when it was 
used, and for all site knew he might not employ it at all as 
purposed, nor did she know of its having been administered, 
till after deceased was taken ill and suffering from its effects. 
Likewise the milk which she took to the house, was not made 
the vehicle of its administration. Under these circumstances 
as neitlicr accessarysliip, whether before or after the fact, nor 
privit}’^ to the actual commission of the offence is brought home 
to Musst. Gooroobaree, we acquit her and direct her release. 

The Court observe that the Sessions Judge has examined the 
witnesses to the confessions as to their contents, tliat is, the 
witnesses have been asked to detail what the prisoners stated. 
This is an erroneous practice and should be discontinued. The 
witnesses should only have been examined as to the fact of 
confession, the mode of its having been recorded, and whether 
it was given freely and voluntarily. They should then have 
been asked if they could attest the confessions on the record as 
those made by the prisoners, by recognition of their signatures 
and having them read to them. 
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J Mies ENT: 

0. B. TREVOlt AND H. V. BAYLEY, Esqs. 
Oxidating Jvdges. 


GOVERNMENT aud otheiis 


versm 

SAGOR MULL MARWAREE (No. 10,) SEOODYAL 
MUNDER ALIAS SADHOO MANJIIEE (No. 11,) KHAGA 
DUNDEE (No. 12,) HURLOL DUNDEE (No. 13,) and 
OHUNDEE DUNDEE (No. 14.) inn„Hipo,e. 

Otiimb Chaiigbd.—N os. 10 to 14,1st count, embezzlement 
of property valued at 1800 Rs. or thereabouts, belouging to October 30. 
Sheoehurn and Mohunlol Bhuggut, entrusted to them for deli- ' 

very in Calcutta, such being under Act Xll[. of 1850 a felonious g^oo^^^iviun:, 
stealing of the same; Nos. 12, 13 and 14, 2nd count, being Marwarer! 
accomplices to the said embezzlement; 8rd count, privity to the 
same. Prisoners No«i. 

Crime Estaultshed.—N os. 10 and 11, embezzlement of wei-c 

property valued at 1800 Rs. or thereabouts belonging to Sheo- 
churn and Mohunlol Bhuggut, entrusted to them lor deliveiy iu under 

Calcutta, such being under Act XIH. of 1850, a felonious steal- Act XTIl. of 
ing of the sainc; Nos. 12, 13 and 14, accomplices to the said 18.50 and Nos. 
embezzlement. 

Committing Officer.—Mr. W. Ainslie, Magistrate of Bhaugul- “*0 

1 >ore. ^ the said crime. 

Tried before Mr. T. Sandys, Sessions Judge of Bhagulpore, Hold on ap- 
on the 3rd J une, 1868. P®al, that as 

liemm'ks by ike Sessions Judge. —A cargo of ghee^ Maree, 
nimuk and wheat was shipped on 10th October last in charge ot dar wasapaid- 
Sagor, prisoner No. lO, as chwrrundar on board of Sbeodyal servant ^ en- 
prisoner No. ll’s boat, of which Khaga, prisoner No. 12, Uurlol, trusted with 
prisoner No. 13, ami Chundee, prisoner No. 14, were boatmen, th® goods of 
consigned on behalf of prosecutor’s master to Acheyburam dTv*T’ 
and Gungapershaud of Burra Bazar, Calcutta. The consignment ^ooZ 

not reaching Calcutta, led to to him did not 
Evidence, and statements on enquiry, when the consigners transfer the 

both despatched Puttee witness No. 1 possession to 

prisoner No. 11 8 written engage- witness No 4 i" 

meut or Satha No. 14. ItamDUXSD, wituess JNO. 4, remained 

buB IfliUuBr ftbSGnu DBiOrd tins XUftS* 

Court, to find out what had become of ^e consignment and sale ter and own* 
of which by Sagor prisoner No. 10, iu collusion with Sheodyal er: the mis- 
Manjhee, prisoner No. 11, and his boatmen the other prisoners appropriation 
Nos. 12,13 and 14, they traced to Cutwa and Culna. Ramcoomar o^^hem by the 
witness No. 6, purchaser of the portion of the carp sold at tookTheLi*out 
Culna, deposes to his having done so from Sagor, prisoner No. of the posses- 
TOL. TUI. 3 o 
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1858. 


October 30. 

Case of 
Sag OB MtTiiL 
Mabwabee. 

sion of the 
master, the 
crime there¬ 
fore of which 
ho has boon 
guilty is theft 
or larcenj and 
not embezzle¬ 
ment. 

Held also 
that the pri¬ 
soner No. 11 
who was the 
manjee of the 
boat, a simple 
carrier with¬ 
out the cus¬ 
tody of the 
goods and who 
was an accom¬ 
plice in the 
misappropria¬ 
tion of the 
property, is 
also guilty of 
theft and not 
embezzlement, 
as are also 
the remaining 
prisoners Nos. 
12,13 and 14. 
As therefore 
the prisoners 
were not con¬ 
victed of theft 
but solely of 
embezzlement 
they are all 
entitled to 
their release. 

Held gener¬ 
ally, that Act 
Xlll. of 1850 
does not in¬ 
clude with it 
acts which jnre- 
vious "to the 

ona^ment 
were thefts; 
they remain as 


Wit. No. 7, Narain Doss, 14th 
January, 1858, No. 36, transmit¬ 
ted with Darogah of Burdwan’s 
reportjl 5th January,1858, No. 33. 

• Wit. No. 1, Puttee. 


10, under the name of Bamdial accompanied by Sheodyal priso¬ 
ner No. 11, calling himself Sagor Mull Manjee. In like manner, 

the purchaser at Cutwa deposed 
before the police of that district 
to his having bought his por¬ 
tion of the cargo from one liam- 
dyal accompanied by the manjee 
and boat-people. This* viritness, 
however, failed to attend before 
this Court. The boat itself is said to have been found abandoned, 
and was made over to prisoner No. 12, by Puttee, but what has 
become of it does not clearly appear. 

In the meantime the prisoners had quietly returned by land 
to their homes in this district, where all were apprehended, 
except Slieodyal, who, after some delay, appeared of his own 
accord. Their defences whether before the Magistrate or this 
Court are inculpatory of each other. They recognize the sales 
of cargo both at Cutwa and Culna. Sheodyal threw the blame on 
Sagor, who, in spite of bis remonstrances, would eifeot the sales 
and having realized them disappeared, whilst Sagor himself knew 
nothing about them, having previously quitted the boat, which 
he left in charge of Sheodyal and proceeded to Calcutta, in his 
previous defences, because the boat had got aground, and before 
this Court, because he had fallen “ sick.” The pretence was 
also set up that Sagor held a small interest in the cargo and 
said he had a right to dispose of the cargo in the most advan¬ 
tageous market. But nothing of the kind is made out, but the 
very contrary by prisoner’s own contradictory statements and 
guilty conduct. Tlie boatmen, prisotiers of course, side with their 
Maiijhee, Sheodyal. The inculpatory statements on each other 
are in tliernselves equally lame and impossible the one as tho 
other. Sagor Mull’s witnesses know nothing in his favor, whilst 
Sheudyal’s are little better and as worthless as his own defence. 
Four boatmenf deposed to bhec dyal’s remonstrating with Sagor 

at Culna, but when asked iiovv 
in that case Sheodyal did not 
prevent the sales, they could not 
tell. 

The JuryJ unanimously con¬ 
vict the prisoners on the two 
first counts. 

The case is conclusive against 
the prisoners both by their own 
admissions, their worthless de¬ 
fences, all the circumstances of 
the case and evidence for the prosecutiou, which is direct and 
positive against’them, and which there cannot be the slightest 
reason to ques^on in. any way. A whole cargo is made away 


t Wit. No. 13, Sbunker Manjhee. 

„ „ 14, Jowaliir Maajhee. 

,, 15, Jhubbun Manjhee. 

„ „ 16, Soorarun Manjhee. 

X MeerlnayetHoseinofOoreur, 
zillab Mongbyr. 

AaghuraUy Se|iniporo, zillab 
Bba^pore. 

Beywutloll Sheer, Fatnaaf 
Ditto 2nd TJbhiie, Behar. 
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with whilst in transit and the boat itself tlien abandoned. To 1S58. 

all this each of the [)risoners must have lent a willing haiir^ and “T-- 

in which as a mat'er of course, Sagor and Sheodyal must have October 30. 
been the principals. It was a breach of trust so often put in Case of 
practice under various devices on the river, but more than ordi- Mulii 

uarily daiing on the present occasion, calling for exemplary pun- 
is-limerit. I convict the prisoners jind sentence them as below. 

Sentence paused hy the lower Court. —Nos. 10 and 11, each todays been 
seven years’ imprisonment with labor and irons in banishment to thefts and the 
another zillah, and under Act XVI. of 1850, to pay jointly and above 

severally a fine of 1800 Rs. as compensation for the loss sustain- includes 
ed by the prosecutor’s masters, and Nos. i2, 13 and 14, each to 
three years’ imprisonment with labor and irons. publiu ofliceri, 

BemarJes hj the Nizamut Adawlut.—(V\'Q»Q\\i : Messrs. C. B. by clerks and 
Trevor and H. V. Baylev.) The prisoners were allcliai’ged with private ser- 
embezzlement under Act XIII. of 1850, and convicted of thatbreach 
crime. 'I’hey appeal 8e[)arately. Pi’isoner No. 10, the 

urges in his appeal, that the prosecutor’s gomashtah offered him executors and 
a 4 annas’ share of the profits of a cargo about to go to Calcutta persons hold- 
iii the boat of prisoner No. 11, if he, prisoner No. 10, would inga like fidu- 
withdraw a petition he was about to present in Court; that he ciary charac- 
acceptedthe offer, went with the boat, fell sick on the way, and pro^rty-and 
made over the cargo to the Manjhee; that he, prisoner No. 10, also it would 
was on his road to tell prosecutor tlie state of the case, when he seem all frau- 
was met by witness No. 1, and made over to the police, duleut misap- 
This, prisoner adds that the witnesses for his defence were not 
examined and that the papers which would have shewn that he parfigg ^ 
had 4 atiuas’ share of the profits of the cargo were not looked having had 
into. previous law- 

The evidence of the prosecutor and of witnesses Nos. 1, 2 and possession 
3, clearly shews that prisoner No. 10, was the paid servant of 
the prosecutor and was entrusted with the exclusive custody of 
the cargo of prosecutor to be delivered by him at Calcutta. The owner, obtaiu- 
boat with the cargo had no other cai'go than that of prosecutor, ed without 
The evidence of witness No. 5, clearl}'shews that prisoners Nos. fraud, do not 
10 and 11, offered to sell the cargo and did sell some of it A‘**^j“A^** 
at Culna. 

The prisoner in his defence at the foujdaree says that he left or theft. ^ 
the boat as it got aground; and does nut state that he had This Court 
any share in the cargo; at the Se.-^sions he says he left the to tho 

because he was sick, and tliat he had a share in the cargo; and distinc- 
thus could sell for himself and sharers. 

This defence is in jio way substantiated by the witnesses bezzlenient 
whom this prisoner calls; all of whom we observe, were examiu- under the Act, 
•ed on the trial. • with a view of 

As this prisoner. No. 10, the churrundar, was a paid servant 
entrusted with tho custody of the goods of Ids master, the deli- j^gttwhafpra-^ 
very of the goods to him did not transfer the possession to hitn, scribed that 
3 0 2 
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185H. thiit in law romaiiied with his master the owner; it Ibllows that 

*-- the misiippropriatioii of them by the churrundar^ took them out 

Octo er 80. posisession of his master and the crime, of which he has 

Case of been guilty, is tlielt or larceny and not embezzlement. 

Makwareb. Prisoner, No. 11, is the Manjhee of the boat. He contracted 
with the gomashtah of prosecutor’s house by a writing (leJchari) 
when a party or memorandum, to take down the cargo safely and to be per- 
for sonally responsible if it were made away with (tuja-out) or in- 

under (Vittgsow ;) he in short was only the carrier of the goods, 
the \ct, a 80- contract was simply to convey in safety the goods, which 

par.ite count were not in his cvistody, but in that of the churrundar. As then 
lor tlieft he was an accomplice in the misappropriation of the property, 
ecr^so if ^■<l*^uny, with the churrundar, was guilty of theft and not of 
acmiiitcd*' on uuibezzleiiient. Under the view expressed above, the conviction 
one count, he of tlio two prisoners, Nos. 10 and 11, of embezzlement cannot be 
jniglit bo con- sustained, and they must be immediately released. 

other^ ""tIic •*'**‘^ remaining prisoners Nos. 12, 13 and 14, are ordinary 

jVIagiBt rate lias boatmen. They, as little legally as the prisoners, Nos. 10 and 

not acted in 11, have been convicted of embezzlement; their crime, if any, 

accordance is theft; and as they have nob been charged with and found 

with tins cir- guilty of it, they are also entitled to their release, 
cnlar, and tlie ® 

conscipieiice The Court would observe that though some diversity of o})i- 
is, tlic prison- niou exists as to the proper construction to be put upon certain 
ers have been Sections of Act XilL. of 1850, that law has never been inter- 
'^^ blwsions * preted to include with it, as breaches of trust, acts which before 
.1 ud"e isthero- were theft; those acts remain, as they always 
foro* directed have been, thefts; and in the law above cited are included only 
to bring the embezzlement by public officers, by clerks and private servants. 
Circular to the breaches of trust by private trustees, executors and persons 
M^^^TtratoLi- ^ fiduciary character with trust property ; and also 

jouung his would apj^ear, though on this point there must be deemed to 
strict alten- be Considerable doubt after the construction put upon the Act 
t ion to ita re- by the learned Judges of the Supreme Court in the case of 
qimemeuts in Queen versm Mayer (Taylor and Bell’s reports, vol. II. page 30,) 
luture. fraudulent mhappropriations of property by partieawho 

having had previous lawful possession of the subject of the bail¬ 
ment by consent of the owner obtained without fraud, do not 
fall within the tegal definition of larceny or theft. Such being 
the law, this Co|irt, looking to the nice distinction between theft 
and embezzlement under the Act, with a view of preventing the 
miscarriage of jdstice, has prescribed in its Circular Order, No. 


luture. 


75, of 12th December, 1,85 L, timt when a pai'ty is committed for 
embe^ziemeiit iinder nie Act, -a separate .count for theft 
should also be added; so that, if acquitted on one count, he 
might be oonviclcd in the other ; in the present case this, by an 
oversight of the Magistate, has not been done; and the result is 
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thiit all the prisoners have, in this case, been acquitted. Tbe 
Sessions J udge is directed to bring the Circular Order above 
cited to the notice of tbe Magistrate; and to enjoin his strict 
attention to its requirements in future. 


1858. 


October 30. 

Case of 
StooR Mull 
Mauwauei. 




SUMMARY CASE. 

OCTOBER, 

1858. 
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SUMMARY CASES. 

October 1858. 


Present ; ' 

C. B. TREVOR ANR H. V. I3AYLEY, 
Officiating Judges. 


Jessora. 

1858. 


October 7. 

Case of 
KscABDr 
Ghazi. 


GOVERNMENT and RUTTO BEWA 
versus 

RECABDI GHAZI. 

Crime Ciiaugejd. —Culpable homicide of Gowri Bebee. 

Comiiiitting; Officer.—Mr. E. W. Molony, Magistrate of 
J esHore. 

Tried before Mr. W. S. Seton-Karr, Officiating Sessions 
Judge of Jessore, on the 8th of September, 1858. 

ItemarJcs bg the Officiating Sessions Judge .—The prosecutrix 
is the mother of the deceased, but beyond deposing that the pri- Indictment 
soncr is naturally of a violent temper and is always quarrelling quaahed, ae it 
with his wife, she throws no light on the actual circumstances appears from 
of death. ^5®, 

The evidence to the fact of beating is that of witnesses. Nos. officerthatthe 
1 to 6. They agree in stating that the prisoner returned from deceased did 
work about 12 o’clock in the day, when he had a quarrel with not die of the 
his wife because she had tiofc got his meal ready ; that he beat heating which 
her on the back, and held licr down forcibly, whereupon she hOT^^and 

cried out; that the daughter of the deceased, a youug girl of therefore 

about eight or nine, oume up and assisted her mother after the not guilty of 
prisoner had luRber; that the deceased remaint^d in a weak culpable homi- 
state all that day, and that next moruing they beard that she A® 
was dead; and that the prisoner is naturally very hot-tempered. ^that””in 
Most of the witnesses were working at the earthen-floor of the opinion of 
house heiougiiig to witness. No. 5, Gopal Sirdar, and were in a the Sessions 
position to hear and see what passed. Their evidence tallies, Judge there is 
and is trustworthy, but it is remarkable that they all speak of evidence 
the beating as much slighter than it is incontestibly proved to 
have been, as the deposition of the Oivil Assistant Surgeon will giiargg of wil- 
show. The little daughter of the deceived, witness, No. 7, who fal murder, 
had spoken out before the Moulvie who went to investigate the the prisoner 
case, as to the beating, resolutely refused in the Sessions Court, Bhouldbe com- 
to say anything except that her mother had committedPluicide 
by hanging herself. She had evidently been tutored by the the * Sessions 
prisoner or by his mother to adopt this line. Judge is di- 

TOL. VTII. 3 E 
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1858. 

October 7. 

Case of 
Kecabdi 
Guazi. 

rectod to give 
orders accord¬ 
ingly and pro¬ 
ceed on the 
new trial on 
that charge in 
the usual 
course, taking 
care to liave 
all the wit¬ 
nesses re-exa¬ 
mined on the 
charge of mur¬ 
der as to the 
facts in detail, 
and a fresli 
defence taken 
from the pri¬ 
soner. 


For tlio eviclcDcc of the Civil Assistant Surgeon shows that 
the beating must have been severe, bruises and extravasated 
blood being found on the scalp, back, neck, loins, and even on 
the abdomen and knees. Considerable force must l»ave been 
exerted, and, in all probability, some stick or blunt weapon was 
employed. But this beating, though more severe than the wit¬ 
nesses would make out, was not sufficient to cause death, which 
was caused by pressure on the windpipe, the face and eyes pre¬ 
senting all those appearances which usually result from strangu¬ 
lation, though there was not a trace of a rope outside the neck, 
nor had the tongue protruded as it would have done had the 
woman hung herself. The woman was quite healthy otherwise, 
and there was no trace of disease about her, sucdi as the prisoner 
hinted at before the police or the Magistrate. The witnesses 
to the sooruthal also speak to the marks of severe heating. But 
the medical evidence is, obviously, of the greatest importance in 
a case like this. 

Witnesses Nos. 12 to 16, saw the deceased, towards evening, 
lying in a very weak state, and heard, either from lierselC or 
from the little girl. No. 7, that the prisoner had beaten her 
because his rice was not ready. 

Witnesses Nos. 17 to 19, heard the prisoner admit to the 
chowkeedar that he had beaten his wife, but beg tliis function¬ 
ary to save him and to say that deceased had committed suicide. 
The prisoner applied to the witne.4ses for the same purpose, and 
they mentioned the fact to the mohurrir of the th.innah when 
he came to the village. 

The prisoner, before the Sessions, admitted that he had struck 
his wile twice, but said that she had afterwards hung herself 
lor shame ; and that ants had produced the appealauees seen on 
the corpse, which is simply impossible. He called three witnesses 
who knew nothing whatever. 

The Chowkeedar of the village reported the death as one oi 
suicide by banging, though he admitted that he came away 
rather in a hurry and did not look to see if there were marks out¬ 
side the neck. When the mohurrir went to the village he 
found one party asserting the death to be caused by heating, 
and another imputing it to suicide. But it is quite clear that 
he was then unable to obtain proofs of either assertiju, and the 


Harogah in tlte final report said that he could get no eye¬ 
witnesses to the heating, which, from the marks, he fully 
believed to ha^ taken place. On this, the Magistrate deputed 
the Moulvie td i&yestipi.te the case, and, on his arrival, the 
eye-witnesses, njrho had alnjost all kept out of .the way through 
jear, came forwiard aud deposed to witat they had seen. 

Tbei*e is not‘a shadow of proof that the woman committed 
suicide. The xdedioal evidence precludes any idea of the sort, 
and there is evidence that the woman was found or seen 
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hanging by any one, wlnle ifc is quite imj^ossible that a woman 
in tlie weak state she was seen in by credible witnesses, could ' 
have hung herself, especially in the small cooking-shed where 
tlie prisoner dragged her. 

There is direct evidence to the beating; and though the 
witnesses speak of it as slighter than it really was, they, with 
curious inconsistency, all say that when they heard of the death 
next morning, they at once imputed it to the blows, and rejected 
any idea of suicide. Witness No. 1, Koresh Malioramed, ex¬ 
pressly says that the prisoner called him early and told him of 
the death, when the witness went and saw the body, and the 
[u'isoner at that time invented a story of suicide by hanging. 

I agree with the remark made by the Magistrate that the 
witnesses have not deposed to the full extent of the beating, 
and 1 am not at all satisfied that something more did not take 
]>lHee during the night of which no witness is aware, or if aware, 
will not explain. 

Because, what are the facts incontestihly proved, and what 
legitimate presumptions may bo drawn from them ? 

The prisoner comes home in a bad temper, and has a quarrel 
with his wife, whom he beats, though not perhaps with any 
malice aforethought nor with any previous intention of doing 
her any deadly injury. Still, the woman lies in a weak ami 
helpless state till the evening, while her husband (see evidence 
of No. 14,) walks up and down and pays her no attention. In 
the morning she is reported to be dead, though it is pretty 
c'lear that the beating alone did not kill her, and a story of 
suicide is circulated, of which there is neither probability nor 
proof. These facts being proved, it seems to me a very natural 
and probable conclusion from them that, during the night, the 
prisoner must have inflicted some further injuries on liis wife 
either by squeezing or pressing her throat from which she died, 
or that he must have so squeezed her at the time of the beating 
that very little more violence at any time was quite suflicient to 
kill her; and, considering the medical evidence, I would adopt 
this the more readily because of the difficulty of proving the fact 
of squeezing the throat by more positive evidence, and of the 
obvious facility for the prisoner of shewing that death was 
owing to suicide, if suicide there liad been, on this I would refer 
to the doctrine of violent and probable presumptions clearly 
laid down in Archibald’s pleading and evidence, page 202. 

1 am even of opinion that there was enough to make the charge 
one of wilful murder, because, though^ there was no malice be¬ 
fore the beating, there was malice afterwards in his treatment 
of her, and such treatment as couldt)nly have proceeded from a 
bad heart. 

The Jury unanimously found the prisoner guilty of the crime 
charged, and 1 agree with them. 

3 p ? 


1858. 

October 7. 

Case of 
BiECAuni 
Guazi. 



1858. 

October 7. 

Case of 
Eecabdi 
Ghazi. 
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On reference to precedents 1 find, that fourteen years’ impri- 
' sonmont lias been usually awarded in such cases by the Nizamut 
Adawlut, though imprisonment for life has been given in aggra¬ 
vated cases. 

I consider this decidedly an aggravated case. The treatment 
of the deceased, on the slightest provocation, was very severe. 
The conduct of the prisoner subsequently indicates a thorough¬ 
ly bad spirit. I would inflict on him the heaviest sentence of 
which the law admits, and recommend that he be sentenced to 
transportation beyond seas with hard labor for life. 

Resolution hy the Nizamut Adcmlut. —(Present: Messrs 
C. J3. 'frevor and H. V. Bayley.) The Court observe that 
the evidence for the prosecution, especially that of the Civil 
Assistant Surgeon, clearly shows that the deceased did not 
die of the beating she received from the prisoner. The Ofli- 
ciating Sessions Judge concurs in this, and remarks “though 
it is pretty clear that the beating alone did not kill her, 
and a story of suicide is circulated of which there is neither 
probability nor proof. These facts being proved, it seems to 
me a very natural and probable conclusion from them that 
(luring the night the prisoner must have inflicted some fnrtlu^r 
injuries on his wife, either by squeezing or pressing her throat, 
i’rom whicli she died, or that he must have so squeezed her at 
the time of the beating that very little more violence at any 
time was quite sufficient to kill her ; and, considering the medi¬ 
cal evidence, I would adopt this the more readily because of the 
difficulty of proving the fart of squeezing the throat by more 
positive evidence.” 

'J'he Officiating Sessions Judge concludes by expressing his 
opinicn “ tliat there was enough to make the charge one of 
wilful murderf and by convicting the prisoner of culpable ho¬ 
micide. The testimony of the medical officer in regard to the 
beating is that of the hlow's “ none were suflicient of themselves 
to cause death. But the face was much swollen, the veins be¬ 
ing apparent through the skin, the eyes were much congested, 
hnt the tongue did not protrude, as it generally does in hang¬ 
ing ; aiid consequently 1 infer the death to have occurred by 
strangulation after the beating, 'i'he strangulation may huv(3 
token place some, time afterwards. There was no mark what¬ 
ever of a rope on the neck, such as must have been there, had 
the death really, resulted from hanging; force must have been 
medhoth in the peuting and strangling process.” 

The above extracts shjpw that the deceased did not die of the 
beating. I'liereffore the prisoner is not guilty .of the culpable 
homicide of the 4*^oeased arising from the beating; and of that 
and that alone hits he been charged and convicted. 

But, ou the cAher hand, if thei-e be sufficiently strong pre¬ 
sumptive evidence of strangulation of the deceased by prisoner, 
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as intimated by the Officiating Sessions Judge, or other evj* 
deuce of that fact, the charge should be wilful murder, and the 
prisoner should be tried on that charge; and this he has not 
been. 

The Court therefore quash the proceedings and direct that 
the prisoner be charged with wilful murder and tried upon that 
charge. 

In giving this instructibn, the Court refer the Officiating Ses¬ 
sions Judge to the precedent of this Court dated 3rd September, 
1857, part II. volume 7, pages 285-7, case of Jogee Munnoo, 
Midnapore, and (to use the words of the instructions in that 
case) direct that the Sessions Judge cause him (the prisoner) 
to be committed on a charge of wilful murder, when he will pro¬ 
ceed on the new trial on that charge in the usual course, taking 
care to have all the witnesses re-examined on the charge of 
murder as to the facts in detail, and a fresh defence taken from 
the prisoner.” 

The Court have to add that the witnesses should be examin¬ 
ed as to whether any and what persons (besides the prisoner) 
had access to the deceased, from the time of the beating to that 
of her death, and ui>on all circumstances which can tend to 
throw light on the facts *and occurrences in the case during that 
interval. 


1858. 

October 7. 

Case of 
Rkoabdi 
Goazi. 
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REGULAR CASES. 

NoVEMliEE 1858. 


Peesent : 

H, V. BAYLEY, Estj., Officiating Judge. 


JJaekerguiigo. 


1858. 


GOVELINMENT and JOOGUL KISHEN KOONl) 

versus 

SITLLOO KHAN (No. 1,) AINOODEEN (No. 2,) TAHEB 
MAHOMED (No. 3,) KOREAN (No. 6,) SUMMIROO- 
DEEN ALIAS SOM WEE (No. 6,) PYZUR ALLY (No. 

7,) AND BABUR ALLY (No. 8.) 

CuiME Chabged. —1st count, dacoity attended with heating 
the prosecutor and breaking two of his teeth, and carrying off 
property valued at Co.’s Rs. 1337-12; 2nd count, knowingly November 4. 
and wilfully receiving and keeping the property obtained by 

dacoity. Sulloo KuAPf 

Chime Established. —Prisoners Nos. 1, 2, 3, 5, 6 and 8, 1st and others, 
count, dacoity attended with beating the prosecutor and break¬ 
ing two of his teeth. Prisoners, Nos. 1, 2, 3,5, 6, 7 and 8, Prisoners 
2nd count, knowingly and wilfully receiving and keeping the convieted of 
property obtained by dacoity. dacoity. lln* 

Committing Officer.—Mr. H. A. B. Alexander, Magistrate till 

of Backergunge. propeiiy bo.iA 

Tried before Mr. F. B. Kemp, Sessions Judge of Backer- fide witli tlu' 
gunge, on the 3rd June, 1858. priaonora be- 

Jiemarhs hv the Sessions Judge.—1 tried this case alone un- ^”8 
der the provisions of Act XXIV. of 1843. ?hey Sg nl.- 

The prisoners Nos. 1, 2, 3, 6, 6 and 8, confessed both before able Ui any 
the police and before the Magistrate; these confessions were, in way to rebut 
my opinion, voluntary, and they have been sufficiently attested. presump- 
I did not observe any mark of violence on the persons of the *^*,^p;ba8 
prisoners. A considerable quantity of property was either pro- on” ^Ids ^ f^t' 
dueed by, or found in, or near, the houses of the prisoners Nos. The confoh- 
1,2, 3, 5, 6, 7 and 8. eions to the 

No. 7, confessed before the police and he resides in the same Police and Ma- 

house as prisoner No. 8. a8id™*^M im- 

I’he prisoner No. 1 cites no witnesses to his defence. The wit- trustworthy * 
nesses for the prisoners Nos. 2, 3, 5, 6^7 and 8, do not depose and given liii- 
to any thing materially in favor of the prisoners. der ill treut- 

The prisoners are clearly guilty o? dacoity and of receiving 
and keeping property obtained by dacoity and they have been 
sentenced as shown in Column 12 of this statcraenL 
TOL. Vlll. 3 Q 
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1858. 


November 4. 

Crtso of 
Sn.LooKiiAN 
uiid others. 


Sentence passed hy the lower Court. —Prisoners Nos. 1, 2, 3, 
5, () and 8, each to be imprisoned for ten years with labor 
and irons. Prisoner No. 7, to be imprisoned for seven 
years with labor and irons. 

Bemarlcs hy the Nizamut Adaiolut —(Present: Mr. II. V. 
Bay ley.) The prisoners appeal in one general petition, although 
some of them urge grounds special to themselves and to their 
own cases. 

The pleas in the general appeal urged by all, are:— 

I. That the coni'essions to the police were extorted by beating 
and burning the prisoners ; and by restraint and threats against 
their female relatives; and that the witnesses })rove this. 

II. That the confessions to the Magistrate were made partly 
from fear of the burkundazes sent by the Barogah with the 
prisoners to the Magistrate ; partly from hopes <»f escape held 
out, if they repeated their confessions ; and partly from the 
knowledge of the prisoners that being separated from their 
female relatives, the latter were liable to ill-treatment by the 
police in the moiussil. 

III. That the search for stolen property was not duly con¬ 
ducted ; i. e. by respectable villagers being placed around the 
premises at the time of the search, but that the police put in 
the property in each place where it was found, and then taking 
it thence, shewed it to the witnesses, as if it had been found 
hondfide with the prisoners. 

IV. That the native doctor at the Sessions stated the scars 
on the prisoners not to be those of recent burns ; but without 
giving reasons or data for his statement. 

Prisoner No. 2, Ainoodeen, urges speciallyy that there never 
was a dacoity at all in prosecutor’s house; that he, (prisoner 
No. 2,) had an intrigue with the wife of witness No. 1, the son 
of the prosecutor; that therefore the charge was bi-ought 
against him; but that as such a charge of dacoity could not 
avail against a single individual, seven other persons were drag¬ 
ged in promiscuously as prisoners, in order to make up a sufficient 
number to support the false charge of dacoity. Further that 
this prisoner denied the charge on the 29th March before the 
police, but that this denial was not recorded. 

The dacoity oOeurred on the night of the 27th March. On the 
28th, witness No. 1, the son of the prosecutor, gave information 
to the police; but not stating that his father or any one had re¬ 
cognised any of the dacuits; and he added that his father was ill 
and unable to cc^ne himself. On the 29th, the prosecutor gave his 
statement on oafh ; saynij^that he recognizedMeah Khan, Oow- 
lut Mullh'k, Kapaye Mulimk and prisoner No. 2, Ainoodeen. On 
the same day the police Darogah reports that the prosecutor 
WHS weak and il^ when he made the above statement; but had 
Verbally inform^ him aftei wards when he was better that ho 
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hnrl recognized by ti\o moon-light prisoner No. 2, and Alif. The 
jirosecutor stated to the Magistrate that he ba<l recognized 
]>risoners Nos. 1 and 2 by their voices ; and at the Sessions 
that he had recognized prisoners Nos. 1, and 2, and Alif b/ 
their voices. 

Witness No. 1, the son of the prosecutor who was as close 
to the daeoits at the time of the dacoity as his father, deposes 
that he recognized no o!ie, and no other witness deposes in 
support of the prosecutor’s alleged recognition. 

Witnesses Nos. 52, 53, 64, 55, ainl 50, clearly prove the 
occurrence of the dacoity and corroborate prosecutor’s statements 
in regard to that, and in regard to his property having been 
])lnnclered, and himself bound. These witne.sses came up imme¬ 
diately after the occurrence of the dacoity; and witness No. 50, 
a[)prehended ])risoner No, 1, in a jungle, having suspected him, 
as he had absconded. 

The property, articles No. 11 to 105, was found in the houses 
of the prisoners Nos. I, 2, 3, 5, 6,7 and 8, and duly and fully 
itlentilied as prosecutor’s by him, l)is soji witness No, 1, and 
other iiidej)endcnt evidence. The evidence to the finding of the 
property bond fide with the prisoners is clear and unshaken 
It goes to shew that the jn'isoners themselves in the preseneo 
of these witnesses pointed out wlierc it was. 

Tlie defence of the prisoners is to the same effect as their 
apj)oal; i. e. that tlieir confessions (except j)risoner No. 7, who 
denies throughout) were extorted by threats and ill-treatment 
to themselves and their women ; and that they bore at tlie 
trial the marks of the hurtling. The Sessions Judge, however, 
on this point records: “ The confessions were, in my opinion, 
voluntary and they have been sufficiently attested. I did not 
observe any mark of violence on the persons of the prisoners.” 
The prisoners in tlieir appeal speak of their examination in 
Court by the native doctor, but no deposition of this officer i< 
on record (as it should have been if he did make any such 
examination) or is alluded to by the Sessions Judge. Tlie 
witnesses to the confessions to the police. Nos. 6, 7, 8, 9, 10, 
11, 12 and 13, depose generally that they wore free and volun¬ 
tary, but with these exceptions, witness No. 10, says he heard 
the Darogah had beat the prisoners, Nos. 3 and 4. Witness 
No. 13, says prisoner No. 4, (released) was beat; not No, 3; 
iiiat the Darogah took the wife of prisoner No. 6, into his 
(the Darogah’s) boat; and that the hands of all the prisoners 
were tied. The Sessions Judge makes no reference to this 
evidence in his remarks. The witnesses for tlie defence speak to 
cliaracter, but do not directly support the plea of the confessions 
having been extorted by violence. The witnesses called by 
Aifioodeen prisoner No. 2, say, there was a general rumour of 
his intrigue with the wife of the prosecutor witness No. 1; 
3 2 


1858. 


Noveuitu'r ■+. 


Case of 
StTLT.OO K II iN 
and ufiiurs. 
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1858. I,at lie did not know the fact otherwise. This prisoner’s jdea 

NovBiiiher -t denial of the 29th March was not recorded is mitrue ; 

for the rticord shews the. eontrary, and that after prisoner No. 
StM.roo Kwaw (Siiloo Khan’s) apprehoiisiou and confession, this prisoner con- 
and others. f'®*^sod. But looking to the evidence above detailed of witnesses 
Nos. 10 and 13,1 cannot trust the confessions, because I see no 
reason to doubt that evidence, (which is for the prosecution,) 
and if the Darogah beat one prisoner, and kept the wife of 
another in his boat, it cannot be safely supposed that similar 
evil influence and coercion were not used in regard to the other 
prisoners. Then the repetition to the Magistrate cannot be safely 
trusted, if, as the above evidence shews to be most probable, 
the females of the prisoners were interfered with and kept 
under the control of the police. Further, the original defect 
in the confessions to the police must be regarded to a certain 
extent as affecting the trustworthiness of the confessions to the 
Magistrate. 

The question now remains whether irrespective of these con¬ 
fessions on which the charge of daeoity is admitted, that charge 
(jan be otherwise sustained. In regard to the confessing prison¬ 
ers Nos. 1, 2, 3,5, 6 and 8, I think it can. The rule of evidence 
on the point is, that when the possession of the whole or a por¬ 
tion of the stolen property is clear, it is sufficient, even standing 
alone, to assume the shape of a violent presumption of the truth 
of the charge of robbery, and to cast on the accused the burden 
of rebutting that presumption, by shewing that he or they did 
not wrongly come by the property, especially in a case, where, 
as in this, there is no doubt of the daeoity having occurred, and 
the property found having been plundered therein. 

Acting on this rule I convict the prisoners Nos. 1, 2, 3, 5, 
6, 7 and 8, of daeoity, and uphold the sentences passed on them. 
1 convict No. 7 of daeoity, whereas the Sessions Judge bus only 
convicted him of receiving stolen property knowing it to be stolen. 
1 do so, because the rule of evidence cited equally applies to him. 
At the same time of course, 1 cannot under Section IV Act 
XXXI. of 1841 enhance the punishment iuflicted by the Ses- 
sioBB Judge as for the lesser crime. 

I reject all the appeals. 

The conduct of the Darogah shoold form the subject of 
special enquiry by the Magiartsrate under sanction from the 
Superintendent qf Police, with reference to the above remarks. 

The Sessions Judge will be good enough to state if the native 
doctor made anb statement in regard to the marks on the 
prisoners m illeped by them in their appeal j and if so, why 
stteh statemmit |ras stot miorded S 
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Presiwt : 

G. LOCH AND H. V. BAY LEY, Esqs., Officiating Judges 


GOVERNMENT 


versus 


GUDADHUR BAGDEE. 

Cutmb Ciiaeqed. —Ist count, dacoity on the night of the 
21st February, 1847, on the house of Fazley Ahmud of Cliuck 
Hajee, thaniiah Jalianabad, zillah Uooghly ; 2Dd count, having 
belonged to a gang of dacoits. 

Committing OJhcer.—Mr. T. E. Ravenshaw, Commissioner 
for the suppression of dacoity at Hoogiily. 

Tried before Mr. E. Jackson, OiHciating Additional Sessions 
Judge of Hooghly, on the 21st September, 1858. 

Remarks hg the Officiating Additional Sessions Judge. —'J’he 
prisoner pleads nut guilty. He was apprehended on the 7th 
August, 1858, warrants having been issued for l)is arrest several 
months previously, which ho had evaded by absconding from his 
village 'I'cllo in thannah Rajbulhat, zillah Hooghly, and con¬ 
cealing himself in the neighbourhood of Howrah. 

Witnesses Nos, 1 and 2, approvers, give evidence implicating 

_ 1 XT him in the dacoity at Chuck Haiee 

Eocord No. f7. 21st Febru/ry, 1817. Thar 

original confessions were recorded on the Gth March, and 12th 
May, 1858 respectively, before the prisoner’s arrest. Tlie ap¬ 
prover-witness No. 1, Bvvaree Bagdee did not in his confession, 
mention the name ofGudadhur Bagdee or of his brother Chidam 
Bagdee Chowkeedar as being present at this dacoity, in fact 
their names do not appear in his confession to any dacoity. 
I observe also that the name of approver-witness No. 2 is also 
not given in his original confession. On cross-examination on 
these points, he attributes the omissions to forgetfulness. The 
Dacoity Commissioner admits this excuse on the ground 
that when the prisoner was arrested and brought before 
him, he was placed among strangers and identified by both 
approvers, and vritness No. I’s recognition of him, then 
was ‘‘clear and disfn^ict and every care was taken to pre¬ 
vent the possibility of eollasioo.” 1 am of opinion that 
this witness Dwaree Bagdee’s deposition cannot be considered 
good agaiust the piisoner. The whe^e of the proceedings of 
the dacoity commissioner turn on the original confession of the 
approver. Thi.s is taken down or sfioald he, with the greatest 
care and caution, and «eveqr enquiry and examination sliould 
then be made to ascei'tain from liim the names of every member 
of the different gangs with which he uoiuiiiitbediWuity. While 
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recording it, tlio approver is kept separate and not permitted 
‘ any opportunity of communication or collusion with other 
approvers. Asa general rule, he must not be allowed in his 
subsequent depositions on oath to go beyond this confession. 
Although, however, 1 would not admit the witness’s plea of for¬ 
getfulness as regards the prisoner, I would allow witness No. I’s 
confession to be so far corroborative of witness No. 2*8 con¬ 
fession and deposition as to the rest of the gang and generally 
as to the circumstances of the case, so far as he does relate 
them. The very discrepancy shows there was no collusion. 

Witness No. 2*8 deposition being, in accordance witli his 
original confession may, so far, be considered good against the 
prisoner. It remains to be considered how far it is corrobor¬ 
ated by the record of the case. 

The approvers state that one of the Tello Bagdees was the 
spy on the occasion, and that it was said that the Mussulman 
in whose house it was committed, had lately brought a quantity 

of property and cash from Calcutta. 
From the deposition of the owner of 
the house and the list of jiroperty 
he gave in, it would ii])pcnr that 
he deposed to 6000 Rs. in cash and 2000 Rs. worth of orna¬ 
ments and other articles being plundered. I believe this to bo 
an exaggeration, but the approvers do say that they obtained 
a large booty. Witness No. 1 saying that for his own share 
alone he received Rs. 200. 

Suspicion at the time fell upon the durwan of the house, 
Gholamee Biigdee of Batanol, and with good grounds apparent¬ 
ly. This Gholamee is mentioned in the confessions of both 
approvers. The dacoity occurred on the 21st February and on 
„ the 23rd, he gives a deposition to the 

“ police, stating that he recognized 

among the dacoits approver-witness No. 2, Seetul Bagdee, 
approver-witness No. 1 Dwaree Bagdee and his brother Bhoja 
Bagdee, whom he then calls Gorachand Bagdee’s sons-in-law, 
two Bagdees, of Moishnan, he subsequently gives their names, 
clejirly shewing that it was to these two he alluded, and also 
tlie prisoner Gudadhur Bagdee and his brother Chidam Bagdee 
whom he particularly points out as having bound him, he men¬ 
tions also seven other names which do not tally with the ap¬ 
prover’s statemeiits. Kishtomohun Sircar Phareedar deposed 
^ gy f to the police, that he had on the 

^ night of the dacoity, seen the prisoner 
Gtidadhar and h% brother Chidam going about in a suspicions 
manner. On tlie 2nd Ml^h, the i)arogah sent in Gholamee 
p KQ ^ Bagdee as a prisoner, reporting tliat the 

‘ f whole of the enquiry made hy him 

shewed him to bo one of the dacoits : and on the drd March he 
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Pages 60 to 66. 


gave a confession to the ]VJ agistrate in 
which he ackowledges complicity in 
the dacoity and again charges the Moishnan Bagdees with the 
crime this time by name, but states that before the Police he 
introduced the other names at the instigation of the owner 
of the house, because they were suspected parties. The Deputy 


Pago 227. 


Magistrate recommended the com* 


Page 238, 


Record No. 76. 
Pages 9 and 11. 


mitment of,Gholainee Bagdee, Bho- 
johuree and Dwaree Bagdee and one Shantee Dollya also named 

by the approvers to the Sessions, but 
the Magistrate directed their release. 

Approver witness No. 2, further implicates the prisoner in 
a dacoity in Joysingchuck, but this is not specially charged, 
and 1 have therefore not gone particularly into it. The prisoner’s 
name is in the approver’s original confession to that crime, and 
his confession regarding certain Bagdees of Tello being among 
the gang, is borne out by the confessions of per-'ous arrested 

on the spot at the time, but the 
prisoner’s name does not appear in 
these. 

The prisoner urges in his defence 
that he was a malpaik in the zemindar’s cutcherry at Tello and 
as such, was called on to assist tlie police iu tlm arrest of the 
approvers and their confederates, after the Telpoor and Joy- 
singchuck dacoities, for which they are now paying him out. 
His witnesses give him a good character as far as they go. 

I am of opinion that the deposition of approver-witness No. 
2, is borne oiit generally as to the facts of the dacoity and the 
gang whicli committed it by approver witness No. I’s confession, 
and as to the complicity of the prisoner by Gholamee Bagdee’s 
first statement to the police, in which I place more reliance 
than in his second statement to the Magistrate which, from the 
way it implicates respectable men, enemies of his master, shews 
that it was prepared at the latter’s instigation. I would therefore 
convict the prisoner and recommend that he be sentenced to 
transportation for life. 

Me marks hy the JSizamut Adawlut. —(Present: Messrs. G. 
Loch and H. V. Bayley.) The prisoner is charged with having 
committed a dacoity in the house of Fuzul Ahmed, Chuck 
Hajjee Shona, on 2l8t February, 1847, and of belonging to a 
gang of dacoits. Two. approvers depose to the fact of his 
having accompanied them when the dacoity in Hajjee Shona 
was committed. ^ 

The first approver, Dwari Bagdee, witness No. 1, in his con¬ 
fession to the Commissioner of daeftity, does not mention the 
name of the prisoner as among the robbers, and his testimony 
as regards the prisoner mnSt be at once rejected. The second 
approver Soetul witness No. 2, mentions the prisoner’s name, and 
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the Sessions Judge considers the evidence of this witness cor¬ 
roborated by the statement made by one Golami Bagdee a ser¬ 
vant of the party robbed, who, on the day subsequent to the 
dacoity, informed the Darogaii that he had recognized the prison¬ 
er among others at the time of the dacoity ; Golami 15agdeo 
was suspected of being an accomplice in the dacoity, and wtis 
sent into the Magistrate to wliom he made a confession utterly 
inconsistent with his former statement. In it he charged other 
parties with having committed the robbery and omitted the 
name of Gudadhur Bagdee and others formerly charged. Tlio 
Sessions Judge considers the statement of this man, made to the 
Darogab, may be relied upon as true; but wo think that owing 
to the apparently wilful contradictions made by Golami, neither 
of his statements can be trusted, and as no other corroboration 
of the approver’s evidence has been advanced, we think it alojie 
insuilicient for the conviction of the prisoner and direct that 
he be released. 

In the 7th para, of his letter, the Sessions Judge states that 
the approver No. 2, implicates the prisoner as being concerned 
in the Jysing Chuck dacoity; but no reason is assign- 
C(1 by the committing olficer why that dacoity was not entered 
in the calendar as a separate count. The Court observe that in 
several trials, lately submitted for their orders, the prisoner or 
prisoners have been charged with the commission of only one 
dacoity, while either other cases, mentioned by the approvers, 
are omitted, or the specific crime charged is the only dacoity in 
which the prisoner is known to have been engaged. Now, 
though it may bo possible to convict a prisoner on the general 
count where only one specific act of dacoity is proved against 
him, yet it must be obvious that to do so, the corroborative evi¬ 
dence in su]>port of the evidence of the approvers must be very 
complete and satisfactory, both as to the specific and the general 
count and the charge must not, as in tlio present case, rest on 
the testimony of one approver uncorroborated by any iudepen- 
duut evideuce. 
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Pkebent : 

A. SCONCE, Esq., Judge and C. B. TREVOR and 
G. LOCH, Esqs,, Officiating Judges. 


GOVERNMENT and SREEMH'ITA BHVRUBEE 


versus 


Midnnpore. 

1858. 


NOBOO PATUR (No. 8,) MUDHOO GWALLA (No. 9,) 
SREEMUNT BERA (No. 10,) and JOODHISTEER 
ADOCK (No. 11.) 

Crime Chieged.— Wilful murder of Musisamut Soogiiiida 
Bewa by strangulation. _ 'u ' “ 

Committing Officer.—Mr. J. M Lovvis, Magistrate of Midiia- H. 

pore. Case of 

Tried before Mr. G. P. Leycester, Sessions Judge of Midua* NonooPATua 
pore, on the 9th August, 1 858. . “““ others. 

Remarks hy the Sessions Judge. —The prisoners plead not . 

guilty and set up alibi and extortion of their confessions in ers oonvlcted 
defence. as accomplices 

The circumstances of the case are briefly as follows: in the oom- 

The deceased Soogunda, a widow, appears to have done good of wil- 

business in the rice trade, and to have been assisted in it by wliominvo 

one Munnoo Panjah of the adjoining village of Rai Rainachuck. hare been sen- 
They became too intimate, and a criminal intercourse was the tonced capital- 

result.* It would appear from ly and two to 

* Witness No 16 Sreemotee ^he evidence that Muunoo Pan- b® imprisoned 

Bulkhee, p«g» 38 to J9. ^ J? 

the defence, had become aware of this circumstance and, stung conformity 
with jealousy, determined to get rid of her enemy j with this with the opi- 
purpose, in Phalgoou last, she proposed to cancel a debt of nion of two 

eighteen Rupeesf due to her by J’^dges fortho 

t Confession of Naboo Patur, ^he prisoner No. 8, Naboo Patur 
prisoner No. 8, before police, pages ‘c i ‘ u « • >, “hy given by 

107 to 108. procure a them, while a 

(sorcerer) to effect her purpose, third Judge 
Whether anything was done in pursuance of this wish is nut would have 
divulged. But on the 25th Choit or 6th April, Soogunda weut sontouoed 
to the market of Belia Ghat with a hundred rupees to purchase 

* , . . rioej. The prisoners at the in- ® 

4 to 5 prosecu nx, p^es Qf Clooree watched for 

her reti^n at Munnoo Panjah’s 
house. They followed her after sbe4iad passed over a khall in 
the vicinity, rushed upon her, knocked her down, and by slrau- 
gulatiou and other foul means thei*e and then killed her; and 
VOL. VII t. 3 R 


all 

ba 
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1868. 

■ ■ —— * Confessions of prisoners Xaboo 

November 11. Tatur No. H, pages 106 to 110. 

„ , Modhoo Goronia No. 9, pages 

Case of 99 to 104. 

tireemoiit Bera No. 10, pages 
and others, jo 116. 

Joodhisleer Adock No. 11, 
pages 93 to 98. 


stripping the ornaments and 
clothes off her person, carried 
the body and deposited it in some 
brushwood jangle near the tank 
of Beem iSawant in Bam Gopal 
alias Bamuachuck.* 

The prosecutrix being uneasy 
at her sister’s prolonged absence. 


t Bhyrubee, prosecutrix, page 6. went at two gurries of the night 

to the house of Madoo Majee of 
Bai Bainachuck, where she learnt from the women that 


Soogundahad passed on homewards after depositing some pawn 
leaves she had brought for them from the market.f The prose¬ 


cutrix then went home, but not finding her sister, returned to 
JNladoo JVlajee’s whom she found this time, and induced to 


accompany her in search for tlie missing woman. They went 
to one Bullubee’a, witness No. 16, who lives near to Munnoo 



Panjah’s, and enquired from her; she appeared much confused 
and hesitatingly mentioned that the prisoners had been seated 
in consultation at Munnoo Panjah’s that evening it is doubt¬ 
ful wliether she said anything 
further then, but she became 

^prosecutrix, page 6. j^ore communicative to the Daro- 

18, p.ge 

Bullobee witness No. 16, page trate, and this Court, deposes to 
S6. having seen Hoogunda pass by 

Goluek Boowsh witness No. 19, l^er liouse home wauls, and cross 

. .. the/cAaZ/; that the four prisoners 

Narain Mvtee witness No. 30, • r 4 .i-* j. • i j i \/r 
naee SO ® "‘’’*** Munnoo 

Panjali’s wife followed her into 
the maidan, rushed after and seized her. She turned away into 
her own bouse ; a storm came on, and she saw no more. There 


]'(no reason to doubt the testimony of this woman; she was 
either a servant of, or occasionally employed in job work at 
Munnoo's house, and is very unlikely to Imve given false testi¬ 
mony against bit wife. 

.The suspiciois of the prosecutrix were at once directed to 
Munnoo’s wife. She asked for her sister there, but no other 
steps could tbeii betaken against her; so, after an ineffectual 
search during tlin greater part of the night, they retired to their 
respective homei. 

At day-breiik| as the proiecutrix was again proceeding to 
Madoo Midee'ei she savj^ in tlie bed of.a dry tank, belonging to 
Beein Saworrt, t|» the west of, and not far from the road, a human 
body and fbun(| it was ohognnda’s. The stomach and other 
parts had been daten by imimals, but the face and chest were un- 

§ Wit. No. 20, Irorain Mytee, touched. Immediate information 
pnge60. was sent by the ohowkeedar§ to 

the thaimah an^ the police Darogah arrived at noon. 
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Miinnoo Punjali’s wife “ Hooreo” and the prisoners of this 
trial were arrested. The former has not been committed for 
trial; but the others fully confessed their active participation in 
this murder, both before the police, and the Deputy Magistrate 
of Tumlonk. 

The substance of those confessions is, that the Tour prisoners 
assembleil at Munnoo Panjah’s by tlie desire of his wife, to way¬ 
lay Soogunda, that she passed, and crossing the khall got into 
the maidan; they and Munnoo’s wife followed. 

Two took a circuit through the jungle to head her; three, 
viz. Muunoo's wife, Mudhoo Gwalla prisoner No. 9, and 
Joodhisteer No. 11, followed behind their intended victim. 
The })nsoners first seized her, then the other two came up, and 
joined in the attack. Munnoo’s wife is said to have taken the 
nmst active part, to have seized, and thrown her over, and near¬ 
ly throtled her to death. One confessary states titat she rub¬ 
bed her face on the ground^ The others seized her arms and 
legs, held her down, and finished the foul deed by squeezing the 
breath out of her body. They then disposed of it as above 
stated. The spot of the murder was pointed out and was four 
russees from Muniioo’s house. 

The local inquest shows the body to have been found about 
one russee distant west from Beem Sawont’s and about ten or 
eleven rusteeg from Munnoo Panjah’s house. The face of tlie 
corpse was entire, though parts of the body had been eaten. 

I'lie oonfessious of the prisoners both before the police and the 
Deputy Magistrate have been proved to have been voluntary, 
and there is nothing to induce a doubt of their truthfulness. 


* Wit. No. 16, Sreemunt Bui- 
labee, pages 36-39. 

„ „ 18, Madoosoodua 

Majee, pages 40-46. 

„ „ 19, Golnok Bhooen, 

pages 46-48. 

„ „ 20, Narain Mytee^ 

pages 49-51. 


The circumstantial evidence of 

the witnesses* fullv corroborates 
•/ 

them ; and the evidence for the 
defence either breaks down, or is 
altogether inoonolusive and un¬ 
satisfactory. Nothing exculpa¬ 
tory is proved thereby. The 
medical testimony proves the 
mangled state of the corpse when it readied the Bub-assistant 
Burgeon; but the face, head and baok were perfect and one 
limb and a portion of the others remained. Deep marks of 
eocbymosis were found on the face, the nose had been depressed 
by violence applied to it, aud there were bruises and contusions 
on the back and neck. 

The medical witness states, that the violence about described 
might have caused death, but that owing to the absence of 
the thorasic and abdominal organs 1^ cannot give an opiuinn as 
to the actual cause of death. 

'^h& futwa of the lower officer convicts the prisoners of being 
acoompiioes, and declares them liable to secosn/. 

3 B 2 
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1858. In my opinion there is no doubt tliey each took an active 

Number 11 murder of Soogunda and were principals in the first 

‘ degree. 

Case of There is not, in ray apprehension, a single extenuating cir- 
Noboo Patue cumstance in favor of the prisoners. It was a premeditated deed, 
an 0 ers. carried into execution. Their unfortunate victim had 

done them no injury, they were solely actuated by the paltry 
lucre which they admit was offered to them, no one’s life is safe 
with such mercenary assassins, and they appear to me deserv¬ 
ing of capital punishment. 

Remarks hy the Nizamut Adawlut, —(Present: Messrs. A. 
Sconce, C. B. Trevor and G. Loch.) 

Mr. A. Sconce .—We can have no alternative in this case, 
but to convict the prisoners of taking part in the murder of 
Soogunda. All the prisoners, first before the Police Darogah 
and afterwards before the Deputy Magistrate, admitted under 
circumstances which, upon careful consideration of the proceed¬ 
ings, appear to be free from suspicion, that they were present 
and aided in the commission of the murder. 

But in admitting the aid which they afforded, the prisoners 
uniformly charged a woman named Gooree, wife of one Munuoo 
Panjah, as being the principal offender. Gooree, they said, irri¬ 
tated hj the illicit communications of the deceased Soogunda 
with her husband Munnoo, resolved to get rid of her. Such is 
the motive which the prisoners in their confessions, have ascrib¬ 
ed to Gooree. Of the exact nature of the intimacy between 
Soogunda and Munnoo, we have indeed no explicit evidence. 
This intimacy may or may not have been harmless. But for 
the disposal of this trial being mainly confined to the confes¬ 
sions of the prisoners, we must look to the cause and to the 
perpetration of the crimes as described by them. 

The four prisoners have been employed as boatmen by Munnoo 
Panjah, and this employment appears to have furnished Gooree 
with the influence which she is said to have exercised. In 
the month of Phalgoon, she is said to have spoken to the pri¬ 
soner Noboo, tp engage a sorcerer to assist her purpose ; and 
iiually on the 2fith Gheyt, she asked all the prisoners to meet 
at her house that evening. The latter confessions recorded by 
tiie Deputy Mugistrate, are less full in these particulars than 
the confessions ^lelivered before the Darogah; and it is to be 
regretted that the wliole statements, which the prisoners ap¬ 
peared to have been prepared to make, were not fully taken 
down by the foitner officer. 

It appears that the p'isoners Madhoo, and Joodisteer first 
joitked Gooree the e^^ing of the 26th (Jheyt, that Noboo 
und Sreenmnt a^ierwards came, and that on Soogunda passing 
frpm the hat wilere she luid gone to make pm-chases, they fol¬ 
lowed and murdered her. According to the confessions, the 
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plan laid appears to have been intended to prevent the escape 
of Soogunda by flight. Two prisoners Noboo and Sreemunt are 
described as taking one line ; Gooree and the two other prisoners 
another 

Before the Magistrate the several prisoners described their 
share in the murder as follows. 

Naboo said that Gooree ran ahead, seized and threw down 
Soogunda and squeezed her throat; that she called on them to 
hold, and he himself took Soogunda’s' hand, Mudhoo her head, 
Sreemunt another liand, Joodisteer her legs ; that Gooree press¬ 
ed her chest and choked her. 

Mudhoo said that they all enclosed and seized Soogunda; 
that he, Naboo, held her legs; Sreemunt and Joodisteer her 
hands ; and Gooree pressed on her chest and choked her. 

Sreemunt and Joodisteer said as Noboo, that Gooree had ran 
on and seized Soogunda, and that she sat on Soogunda and 
choked her, while they held her hands and legs. 

All prisoners agree in stating that Gooree carried off the de¬ 
ceased’s ornaments and desired them to cast away the body ; 
w'hich they did, leaving it amongst some short jungle a little 
distance from the scene of the murder; and next day in the 
same place it was found much torn by Jackals. 

The statement of the prisoners with respect to the presence 
of Gooree is strongly corroborated by the evidence of the wit¬ 
ness Bullabee, who says, with the appearance of credibility, that 
on the evening of the murder she had seen Gooree and the four 
prisoners follow up and stop Soogunda. 

1 would convict all the prisoners as accomplices in this mur¬ 
der. Only a faint distinction can be drawn as to their guilt, but 
it appears to me upon the disclosure of the confessions that 
Mudhoo and Joodisteer were more prominent in the confidence 
and in the support of Gooree; and guiding my judgment by the 
tenor of the confessions, I would sentence Mudhoo and Joodis- 
tecr to be hanged ; Naboo and Sreemunt to be imprisoned iii 
transportation for life. 

Mr. G. Loch .—The prisoners confessed before the Daro- 
gah and tlie Deputy Magistrate that they were instigated by 
Musst. Gooree, wife of Munnoo Panjah with whom the deceased 
Soogunda was carrying on an intrigue, to murder the deceased ; 
that as far back as the previous Falgoon, Gooree had promised 
Naboo Patur to release him from a debt due to her, if he would 
secure the services of a “yoo»»«” or witch to destroy Soogunda, 
and each of the prisoners admits that Gooree offered him money 
sometime previous to the murder, if Ac would join in killing 
Soogunda. They further state that^ at the summons of Gooree 
they assembled at her house in the evening of the 25th Cheyt, 
and watched till they saw Soogunda pass the bouse on the return 
from the BelliaghaUa hat towards her own house and cross a 
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1858. hhall in the vicinity, when they, accompanied by Qooree, foUpw- 
.Z " ed her, two of them Naboo and Sreemunt making a circuit; to 

ovem er . ahead of her, while the others came up from behind ; that 
Case of she was seized and tlirown down by Hooree who got on her 
chest and pressed her throat and mouth while the prisoners 
an ot era. down, that when dead they stripped her of her clothes 

and ornaments, which Gooree took away, promising to pay them 
the sum agreed upon for the job, viz. Ra. 5 each man, and by her 
directions they threw the body of the deceased into a dry tank, 
where it was the next morning partly devoured by jackals. The 
face and upper part of the body were fortunately untouched and 
thus the corpse was easily recognized. 

There is no direct evidence to the actual perpetration of the 
murder, nor has the evidence, suoli as has been obtained, been 
considered sufficient to convict Gooree, who was released by the 
Magistrate. Ju her evidence on the trial Musst. Bullabee wit¬ 
ness No. 16, states that she saw Soogunda pass the house and 
cross the khal, followed by Gooree and the prisoners, who nil 
seized her and then as it commenced to rain, she ran into her 
house and she adds that when Bhyrubee, sister of the deceased, 
came to her house tliat night to make enquiries for Soogunda 
she told her what she had seen. Kangali Soot examined by the 
Magistrate but not by the Sessions Judge, deposed that he 
saw the prisoners following the deceased. Mudhoo Manjee 
witness No. 18, deposes that he was roused in the early part of 
the night by Bhyrubee who came to enquire for her sister who 
was missing ; that he ascertained from the females of tlie family 
that Soogunda had stopped in her way home from Belliaghatta 
at his house to deliver Bome pan and had gone homewards ; that 
he accompanied Bhyrubee to Bullabee’s house, which was by tlie 
road-side and adjoining Munnoo Fanjah’s; that, in his presence, 
Bullabee informed Bhyrubee that she had seen the prisoners 
that evening in Munnoo Panjah’s house talking to Gooree; that 
Bhyrubee immediately suspected Gooree on account of the anger 
she bore towards her sister, of whose intrigue with her husband 
she was aware; that they went to Munnoo Panjabis house, but 
he said that Soogunda had not been there. The evidence of 
Gotak Bhooa witness No. 19 is to the same effect. 

The prisoners, on their trial, plead not gnilty^ and state 
that they were ift home on the night of the murder, and that 
th^ir coiifeHsionsjto the Darogah were extorted, and they call 
witnesses to prove their statement. .The evidence of these 
witnesses, howevir, does not support the defence. 

, It is evident from tho detail^ confession made by the pi'i- 
sotiers to the Biirogah, asi^ Deputy Magistrate, the credibility 
of whith I sec np reason for calling in question, that the pri¬ 
soners wei^ prewut aiding and abating in the murder of &oo- 
gonda, that wiiile each denies being the actual perpetrator of 
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the murder with the commission of which tliey charge Gooree, 1858. 
they all helped to keep down the deceased, and prevent her resist* ' 

ing. 'J hey all admit either before the Darogah,or Magistrate,that 11. 

thuy were previously aware of Gooree’s intention to murder the Case of 
deceased ; that she had promised them 5 Rupees a-piece to join 
and assist in comnutting the crime, that they consented to do 
so, that at iier summons they assembled at Gooree’s house, and 
waited for their victim on her return from the hai, and then 
set upon and murder her. In the present case, where all pri* 
soners appear to be equally guilty, all having knowiiigly and 
will'ully conspired to commit the murder, and all being actu¬ 
ally present and helping to commit the murder, I do not see how 
we can apply the principle of selection. All are equally guilty, 
all must equally suffer. X would sentence all tlie prisoners 
capitally. 

ilfr. O. B. Trevor .—My colleagues Messrs. Sconce and Loch 
both concur in tlie conviction of all the four prisoners of being 
acoomjdices in the wilful murder of the deceased Soogunda ; 
they concur also to sentencing Mudhoo and Joodisteer to be 
hanged; they differ, however, regarding the measure of punish¬ 
ment which should be awarded to Naboo and Sreemiint. Mr. 

Sconce would sentence them to imprisonment in transportation 
for life. Mr. Loch would sentence them capitally ; it is upon 
this point of difference alone that the case has been referred 
to me. 

As to the particular part which each person bore in the 
murder of the deceased there is nothing on the record except 
what can be gathered from the confession of the prisoners them¬ 
selves ; those confessions admit on the part of eacli of them an 
equally aetive part iu the murder of the deceased ; they were 
all present at the murder and they all assisted in holding the 
deceased down with a view to prevent her resisting Guoree, who 
according to the united confessions, actually killed her. Sucli 
being the state of the record, loolsing to the confessions of the 
prisoners, the only evidence against them, I could see no valid 
ground for making any difference in the measure of punishment to 
be awarded to them. It appears to me, however, that this case has 
not been investigated as it should have been, but if the confes¬ 
sions be true, and it is only on the ground of their truth that 
the prisoners can be found guilty of the crime laid to their 
charge, one or two of them should have been allowed to tuim 
Queou’s evidence, iu order that .their depositions might have been 
made use of with other corroboratory evidence in bringing the 
principal offender to justice, this has not been done; and though, 
undoubtedly the nou-couvietion of% party appearing from the 
recQrd to be the principal offender does not render the accom¬ 
plices iu the crime less guilty than tlicy would otherwise be^ 
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1858. 


still I do not think under the circumstances that the extreme 


Not ember 11. 

Case of 
Na^oo Patub 
and others. 


penalty of the law should be carried into effect against them. 

1 therefore concur with Mr. Sconce in sentencing the prisoners 
Naboo and Sreemunt, to imprisonment in transportation for life. 


Pbesent : 

J. H. PATTON AND A. SCONCE, E^^^ 8 ., Judges. 


GOVERNMENT ahd SHI BA I B EH A RAH 


Cuttack. 


versus 

MANN BEHAIIAH. 


1858. CttiME Chahgbd. —Murder of Bidia Bcharah son of the co- 
- “ prosecutor on the Ist August, 1858. 

November 29. Committing Officer.—Mr. C. W. Mackenzie, Deputy Magis- 

Case of trate of Central division, zillah Cuttack. 

Mann Bkha- Tried belore Mr. J. Ward, Sessions Judge of Cuttack, on the 
9th September, 1858. 

Prisoner con- Remarks by the Sessions Judge .—On the Ist August the 
victed of mur- deceased and the prisoner in the day-time, quarrelled in a liquor- 
der; blit in shop which was owned in common by the brother of the prison- 
consideration 0 J. i,y Bidia the deceased; at 7 in the evening the prisoner, 
cation offer^ whose house is near to that of Bidia, began to quarrel with the 
to him is sen- jounger brother of Bidia ; witness No. 1 states that Bidia told 
teneed to im- the prisoner Mann to be quiet and running towards him seized 
prieonment in him by the hair on which Mann struck him with a sharp 
transportation feutooree produced in Court, three very severe blows, two on the 
‘ loins, one on the back, on which Bidia fell down bleeding, and 

died on the next day. The kutooree belongs to the father 
of the prisoner, but whether the weapon was in the hands of the 
prisoner or was near at hand is not known as it was dark. 
Witness No. 2, a boy of 12 was not examined on oath 
by the Deputy Magistrate, Mr. Mackenzie, but as he knew the 
nature of an oath he was sworn before this Court. He states 
that witness No. 1, gave the kutooree into the hands of the 
prisoner his son*iQ-law, without being asked to do so. Tins 
seems improbable, witness No. 2 , saw the wounds indicted by 
the prisoner and speaks of the quarrel. 

Witness No. 7^ recognized the voice of defendant quarrelling 
and saw him rum past with the hatchet in his hand. 

. The Assistanii SurgeoA deposed that the wound on the back 
alone was sufficient to dllitse death. It was below the left 
shoulder-blade and divided the skin muscles and also the 7th 
rib, of which a portion was cut out and lying loose in the wound, 
a large portion oi the left lung protruded through the opening. 
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the other wounds were severe. The deceased mentioned the pri¬ 
soner as the party who had wounded him. 

The prisoner denies the charge and says that he was beaten 
by ten or twelve men and ran away and knows not who killed 
Eidia his cousin, but ho has only one witness for his defence 
who is his relation. 

The Law oflicer considers this charge proved and that the 
prisoner should be punished by akoohu^. The night was dark, 
but it is credible tliat such near relations and neighbours may 
have recognized the parties. I do not believe witness No. 2, in 
regard to witness No. 1, having put the weapon into the prison¬ 
er’s hands. It may have been in his hand or close at hand, 
and when his hair was seized by 13idia he struck the three blows 
with the sharp weapon consecutively, and is therefore in my 
opinion guilty of murder. Though there was a previous quar¬ 
rel, it is not likely tliat the prisoner deliberately took the 
hatchet in his hand with previous intent to commit the murder, 
for the cause of the quarrel does not appear to have been of a 
serious nature. The provocation of having bis hair pulled, it 
seems, caused the furious attack. I do not recommend that the 
extreme penalty of the Law should he carried out, but that 
the prisoner should be banished beyond the seas in transporta¬ 
tion for life with labor in irons. 

Remarks hy the Nizamut Adawlut. —(Present: Messrs. J. H. 
Patton and A. Sconce.) Jt appears that the deceased, Uidia, 
and a brother of the prisoner, were joint-holders of a taree 
license ; and that on the afternoon of Sunday, the Ist August, 
a dispute in which prisoner took part, arose respecting the terras 
upon which the joint lessees should hold the lease. After night- 
rail, prisoner and a younger brother of Bidia again began 
quarrelling on the same subject, when Bidia rushed up and 
seized the prisoner by the hair and the latter immediately struck 
Bidia three blows with a kutooree^ a weapon not described by the 
Sessions Judge, but which appears to be used for tapping 
trees. 

One of the three wounds inflicted by the prisoner was fatal: 
struck below the left shoulder-blade, it divided the skin muscles 
and 7tli rib; a portion of this rib was cut out, and lay loose 
in the wound ; while a lai*ge portion of the left lung protruded 
through this opening. The second wound reached from the 
spine to the abdomen, dividing the soft parts ; the third was 
less severe ; but this also cut through skin and muscles. Bidia 
died on the evening of the next day. 

Considering the weapons used and* the virulence of the 
attack, the prisoner is fully convicted#of the crime charged and, 
as proposed by the Sessions Judge, we sentence Mann Beharali 
to im'prisonmeiit in transportation beyond sea for life. 
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REGULAR CASES. 

Dkcemueii 1858. 


Pjiesent : 

J. H. PATTON, Esq., Judge, and H. V. BAY LEY, Esq., 

OJficiating Judge. 


GOVERNMENT and anotheb 


versus 


NILMONI DOSS (No. 12,) MOHUN DOSS (No. 13,) 

MOHUN DOSS (No. 14,) RAMGUTTl DOSS (No. 15,) 

AND JOOGUL DOSS (No. 16.) Jcasore. 

Obime Ckaboed.—N os. 12 to 15, with committing a rape jgss, 

upon the person of Mussainut Anaudo Dasya, wife of the prose-- 

cutor Nimchand Doss on the night of the lltli of June, 1858, December G. 
or 30th of .loisto, 1265 ; 2nd count, committing an aggravated Case of 
assault upon the person of Mussamut Anando with intent to Nilmoni 
rape her ; 3rd count, No. 16, with aiding and abetting in the 
above charges; 4tli count. No. 16, with privity to tlie above others, 
charges. i „ f 

Committing Officer.—Mr. E. W. Molony, Magistrate of af- 

Jessore. ter her ford- 

Tried before Mr. W. S. Seton-Karr, Officiating Sessions Judge de abduction, 
of Jessore, on the 9th November, 1858. 

Bemarks hy the Officiating Sessions Judge .—The prosecutor jated^tlfe jto* 
was absent in the Sunderbuns, when he was informed that his aecutrix wlio 
wife, during his absence, had been violated by the four first de- was oiglit 
fendants. On this he returned home, informed his landlord, months with 
and by this person’s advice made a complaint to the Deputy child, and 
Magi/trate. ■’ looking to 11,» 

The violation is said to have occurred on the Friday. The a 
prosecutor was informed on the Tuesday morning and came nous one, the 
home that night. On the next Friday ho made his complaint. Court award- 
only two days having intervened. ’J here was thus, no delay “ sentence 
beyond what might be expected from the peculiar nature of _ ^murteeu 

the case. sonment in 

His wife, Anando Dasya, entered in the calendar as witness banishment. 
No. 1, was made prosecutrix by thjp Court. She states that 
she was sleeping on the night in question in her own house in 
company with Brahmo Bewa witnfcs No. 5 ; that the prisoners 
Nos. 12 to 15, came there, threw clods and brickbats, prevent¬ 
ed any neighbour coming to her help, and battered at the sides 
of the house; that she admitted the prisoner Joogul No. 16, 
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1858. because l»e asked to be let in and told her not to be afVaid; that 
the others cut at the lasteninf^s of the sides of the house, but 
eccm or . admitted by the door which doogul pushed or threw down ; 

Case of that Joogul kept close to Brahrao Bevva, and thrust her, the 
prosecutrix, away from him, and towards the other defendants, 
and others carried her away to some distance and there throwing her 

down, deliberately violated her in succession. No. 13, first, No. 
15, next, then No. 14, and then No. 12. She further states 
that she was eight months gone iij pregnancy at the time, and 
she produces in Court the child that was born a month after 
the outrage. She remained senseless and speechless on the 
ground, until brought liome by the witnesses Nos. 2, 3 and 4. 
This .‘statement was delivered with calmness, and with that 
degree of modesty, which a respectable woman, on whose cha¬ 
racter thei-e has never been any imputation of levity, might bo 
expected to display. 'I'he defendants were recognised by their 
voices as well as by their countenances, wliich, as the night 
was starlight, might well be the case. To account for the out¬ 
rage, slie states that some time back advances were made to 
her by some of the defendants, which she rejected and of which 
she informed her husband, who said that they could do 
nothing. 

The version of the prosecutrix is corroborated fully by the 
evidence of witnesses Nos. 2, 3, 4 and 5. No. 2, Eamjiban, was 
told by another person to get up on hearing a noise, when he did 
so and called Joogul, prisoner No. 16, who went into the house 
of the prosecutrix. The witness saw the other prisoners go to¬ 
wards the house, but ho could not recognise them until after¬ 
wards when he went close and saw them holding the prosecu¬ 
trix down. The prisoners then came at him, on which he ran 
away, fetched the chowkeedar, and again returned, and saw the 
men distinctly, and the woman naked and speechless on the 
ground. He helped to carry the woman home, and he says 
that on recovering her senses, she told Surjye Bewa the names 
of those who had violated her. 

No. 3, is the chowkeedar, and his evidence is precisely to the 
same effect. He heard the noise, asked Surjye, No. 12, what 
it was, followed the defendants, saw three men standing and one 
Nilmoni still lying upon the woman, and the woman naked 
and senseless. The prisoners he recognised partly by the voice 
and partly by their countenances. 

No. 4, speaks very much to the same effect. 

No. 5, is the woman l^rahmo, who was sleeping in the same 
house as the pvosecutrisi and she corroborates that person’s 
statement as to the entry, fh'st of Joogul, who .was admitted by 
the prosecutrix,.and next of the prisoners, who got in by the 
door when it was thrust aside by Joogul. She saw the four 
prisoners carry off the prosecutrix, and she saw her brought 
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bade, after evident ill-usage, through tho help of the chowkee- 
dar and others. 

This witness, it is to be remarked, admits that the prisoner 
Joogul had connection with her that night, a fact which Joogul 
denies in his confession, though it is not very easy to see for 
what other ultimate purpose he could have gone to the house 
at all. But this admission on the part of Brahmo, a widow, is 
obviously no imputation on the character of the prosecutrix, 
who has always been correct in her conduct, and who is repre¬ 
sented as fond of her husl)and. Moreover, the ditterence be¬ 
tween the demeanour of this witness, and the modest demea¬ 
nour of the prosecutrix, as they delivered their testimony, was 
patent to the Court. 

The .witnesses Nos. 2 to 5, distinctly swear that when they 
severally brought home or saw the prosecutrix naked and 
speechless, there were evident marks on her clothes, whicli 
were found lying under her, of the emission of the seedy showing 
evidently that the ofi'ence had been perpetratedy and witnesses 
Nos. 12 and 13, women, depose that they examined the privy 
parts, which they found considerably swelled, and that there 
had been an effusion of blood as well as distinct marks of vio¬ 
lence on the clothes; No. 13 also deposes that the defendants 
came near her house previous to the outrage, and that she 
knew them and gave them pan to go away. 

The defence of the prisoners is enmity, and an alibi. The 
prisoner Joogul confessed both before the police and the De¬ 
puty Magistrate, that the other four prisoners had told him of 
their intention to violate the prosecutrix and that he had 
attempted to dissuade them, refusing to join ; that he went to 
the house afterwards and was lot in by the prosecutrix, but that 
he was held down by two men whilst she was taken away, lie 
denies either pushing away the prosecutrix, or having intimacy 
with Brahmo Bewa. But supposing him to be intimate with 
her, which, after her admission, cannot well be doubted, this 
would be a natural reason for the other prisoners to communicate 
their intentions to him, as they might the more easily get into 
the house by his means. He might then pair off' with the 
widow: they might effect their cosvardly purpose with the 
wife. 

The defence of No. 12, is that of witnesses Nos. 14 to 19. 
Three men know nothing, two men saw the prisoner that evening 
but not that night, and one is aware of the fact that the plain¬ 
tiff and the defendants have ceased to eat together for two 
years, because a relation of the plaintiff’s married some woman, 
and the marriage displeased the de^ndants. 

No. 13 has three witnesses. Nos. 20 to 22, (the others being 
either dead, rejected, or knowing nothing) who declare that the 
prisoner was away from home at the end of the month of Joisto 
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when the occurrence is said to have taken place. But, besides 
that, two of them are nearly related to the prisoner, they had 
evidently learnt up one single date, for their remembrance of 
which they could not account, and tliey were unable to mention 
even the day of the month they were in Court, i. e. the present 
date, or any other date. 

No. 14, relies on the evidence of witnesses Nos. 26 to 31. 
Two men know nothing, two declare that the parties do not eat 
together and two others, relations, declare that the prisoner 
went to the house of witness No. 26, on the 30th of Joisto, 
staid a day and returned. But they cannot account for tlieir 
knowledge of this date, or for their ignorance of all other dates. 

'J’he witnesses of No. 15 know little or nothing. Witness No. 
32, closely related to defendant, says that the defendant went to 
the Sunderbuns in Joisto at)d returned in Asar, but witness No. 
35, cannot say when he went, though he knows that the defen¬ 
dant did go. 

'J’he witnesses of No. 16, know nothing at all. 

The jury found the four first prisoners guilty on the first 
count and prisoner No. 16, guilty on the 3rd count, of aiding 
and abetting. I agree with them as to all but the last prisoner. 

The prosecutor and prosecutrix are respectable people living 
together, in perfect trust and reliance, as husband and wife. 
The evidence in support of their statement is clear, precise 
and consistent. Information was given to the Deputy Magis¬ 
trate as soon as could be expected, and the prayer of tlie prose¬ 
cutor was, that the Deputy Magistrate would go to the spot 
and investigate the matter in person. This is not the request 
of a man getting up a false charge. The defendants are said 
to be lewd characters. Their innocence, if supposed, rests on 
the supposition that the charge was got up through enmity, 
and on alibis. The latter are Irivolous or ili.suj)ported. As to 
the enmity, the prosecutor admits that he has had no social 
intercourse with the defendants for two years. But that, on 
any ill-will arising from such cessation of intercourse, he should 
voluntaiily expose his wife, eight months gone in pregnancy, 
to open cross-exannnation in two successive Courts of justice, 
bring half a dozen witnesses to testify to minute lacts illustrat¬ 
ing a repulsive and barbarous outrage on her, and thus publish 
his dishonour all over the country, when there are so many 
other much easier ways of bringing lalse accusations against 
personal enemies, does seem to me an utterly incredible explana¬ 
tion of the case* If there is any difference between the parties, 
the spite is with the defendants, their names were mentioned 
from the very first. The\a^8 of evidence is clear and decisive. 
The defence is incredible or absurd. I convict the four first 
defendants of having pfirpetrated a rape on the person of an 
honest and unoffending woman; and the outrage being one of 
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nn aggravated character, and one where it is impossible to make 
any distinction between the parties, I recommend that they be 
all four sentenced to fourteen years’imprisonment in bauishment 
with hard labor in irons. 

I acquit the defendant Joogul for the following reasons. His 
confession, though I believe it to be genuine and though it 
corroborates the case as against the other defendants, only 
amounts to the bare concealment of a Criminal act to bi! com- 
niitt<‘d, and such concealment of felony does not make the 
concealing party guilty. (Arcbibold, page 8.) Besides, taking 
his confession ns genuine, it shows that he endeavoured to 
dissuade the prisoners from the commission of the act. This 
disposes of the 4th count, and as to the aiding and abetting, I 
consider the evidence of the woman Brahrao, who sliows that 
he came to visit her. The mere act of thrusting a door aside, 
or giving a woman a push, if she clung to him for protection, 
even though it be in the direction of the defendants, will not 
make him a participator in the offence, either as principal 
in the second degree, or as accessary before the fact. No 
offence was committed then but assault, and the minute that 
tlie otliers departed, No. 16 departed also, and the wituesse.s 
Nos. 2 and 3 never saw him near the prisoners afterwards. 
As for what he may have done to the woman Brahmo, hois 
not charged with it. Taking the vvliole circumstances together, 
I do not find any presence on his part at tlie rape either actual 
or constructive, to justify a conviction. 1 give him the benefit 
of his sudden disappearance. Had he watched near the spot 
afterwards, a conviction might have followed. I release him from 
the charge. 

Eemarks by the Nizamut Adawlut. —(Present; Messrs. J. 11. 
Patton and H. V. Bay ley.) This case is a referred one, but the 
prisoners have also up[)ealud. They urge in their appeal: 

1st. That prisoners Nos. 12 and 13, are brothers, and prison, r 
No. 14, is maternal uncle to prisoner No. 15, and that therefore it 
was most improbable they would simultaneously commit a r.ipe. 
We would here observe that if the evidence for the prosecution 
be true, there is no improbability in the fact that the four iudi> 
viduals who successively committed so gross an outrage on an 
honest woman, eight months gone with child, would not be 
restrained by their mutual relationship. The appeal then pro¬ 
ceeds to state that there was no witness to the fact; that there 
were clouds and rain at that season, quite preventing recognition 
and that the only evidence of reLOgniLh:^ is said to be by voice. 
Tliese points tyill be covered by tl^ejollowing remarks. 

The offence was perpetrated on the 11th of June. The 
husband who was away from home received information on the 
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IStli. He complained to the Deputy Magistrate* on the l7tli 
and the Deputy Magistrate on the 19th (the order on the 
petition neither indicates place nor officer) ordered the police to 
enquire. When that order was issued or reached the police 
docs not, as it should have done, appear. But the police only 
report on the 4th and 8th of July. The statement of Anund 
Dussea the woman who was raped, is clear and consistent. It 
fully fixes the guilt of the offence on prisoners Nos. 12, 13, 14 
and 15. That statement is well corroborated by the evidence 
of witness No. 5, who was with Anund Dossea in the house ; 
also by that of liamjeebhun witness No. 2, and Gour chowkce¬ 
dar witness No. 3, who came up and saw the prisoners; the 
witness No. 3, moreover saw the prisoner No. 12, in the act; 
witnesses Nos. 12 and 13, saw the effects of the act on the per¬ 
son and clothes of Anund Dossea. 

None of the prisoners substantiate their alibis, or any of the 
pleas urged in their defences. W'itnesses Nos. 26 and 27, are 
indeed the only witnesses who approach to it in favor of prisoner 
No. 14, but their evidence as to his alibi is so unsatisfactory 
especially as to their knowledge of other dates, that it is far 
from leaving us with any other reasonable conclusion than that 
the prisoner No. 14, could not have been engaged in the offence 
charged. In para. 14 of the letter of the Sessions Judge 
“ witness No. 32,” seems an error for “ No. 34.” 

We think this case of rape a very aggravated one. lEbur 
men successively commit it ; the woman is eight months 
gone with child, is of good character, and is violently attack¬ 
ed at night in her house, in her husband’s absence, the house 
broken into, and she violently carried off, and shamefully 
violated. Looking to the circumstance of this rape, to Clause 
8, Section 16, Begulation XVll. of 1817 andNizamut Adawlut 
Eeports 1850, page 267, treating it as a heinous crime, we affirm 
the sentence of I'ourteen years’ imprisonment in banisliment re¬ 
commended by the Sessions Judge. 


• Para. 17 of Sessions Judge’s letter. 
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PeESENT : 

C. B. TREVOR AND H. V. BAYLEY, Esqs., 
Officiating Judges. 


GOVERNMENT 
versus 

HENRY BRAMIER alias BOUSICK. 

Ceime CiiAEaED. —Wilful murder of insi)ector Patrick 
Brown, a constable of j)oUce, when in the legal execution of his 
(lutv. 


24-Pergunalii. 
1858. 


December 6. 
Case of 


Committing Officer.—Mr. H. D. H. Fergusson, Magistrate „ o* 
o I > o Beamier wf/oj 

the il'-reruunnahs. . 


of 

Tiled before iVIr. E. Lautour, Sessions Judge of the 2i-Per- 
gunnahs, on the 10th November 185S. 


Bousick. 


Held 


that 

Remarhs hy the Sessions Judge .—The prisoner being a Eu- coun- 

ropean, a native of Pi ussia, the gentlemen named in the mar- 

gin* sat with rue as assessors, ' ° 

Mr. fi August Young. 

„ J. H. Keily. 

.. J. S. Bell. 


land, constu- 

gm- satwitm rue as assessm-s, bieg „„ i police 
Mr. Young being the Prussian ofliojrs arespe- 
Consul. cial]_y protect- 


Baboo Tarucknath Sen. 


The facts are shortly these. V law 
A body of seaineu left the ship 
Trimountain on the evening of the murder and proceeded direct 
to a grog-shop on the roadside and near Carpenter’s Hotel in the duty. That by 
Garden Reach. the ruling of 

After drinking hard, wine and spirits, on the closing of the Court the 
shoj), they proceeded down the reach and towards their ship. “ 

They ajifiear to have been in search of women of the town and j^^presumed to 
entered first the house of Kalachand Gwala, witness No. 10, bo malicious 
who was assaulted by them ; next they similarly entered the and an uct of 
house of Neeinchand, witness No. 11, who ran oft' to Gobirid murder and 
Baboo witness No. 1, who gave information to the of 

the disturbance, and upon wliieli tlie deceased police Sergeant, 
armed with his sword and a stick and accompanied by the bur- 
kundazes Gowlier witness No. 3, and Kudrutoollali, witness party charged| 
No. 4, and the witness No. 1, Gubiud Baboo, proceeded to the which proof 
spot. The Sergeant, on coining up with the sailors, was cob ““y appear 
leeting them together with bis stick, which the witness No. 1, 

Gobind described as poking them, meaning setting them in line, duced by the 
when the prisoner came up and abused him and ran ofi", upon posecutor or 
which the Sergeant, having the sailm's already in custody, from evidence 
pursued the prisoner, who ran into Diie of the PmwcA *^7 

bouses. The witness No. 1, Gohiinl and witness No. 3, Hour whereM°**^in 
hurkundaz followed the Sergeant and looked amongst the trees other oases the 
fur*the inisoiier, who then came out again and run off, followed question whe- 
by the Sergeant, at whom the prisoner struck with a stick ther a crime 
3x2 
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1858. (a belaying pin, of wood) which blow the Sergeant warded off, 
“ and the prisoiier’s stick was broken into two. 'J he prisoner 
ec mo o. threw the })art that remained in his hand at the Sergeant 
(’flse of antj again ran off, followed by the Sergeant, upon which he faced 
Bbamibe and the Sergeant struck him with his stick (a bamboo 
about four feet long and of the usual thickness) on the fore- 
18 murder or upon which the prisoner closed with the Sergeant and 

manslaughter n struggle followed, in which both were rolling in the roadside 
is to be decid- ditch. The prisoner shortly alterwards got away and ran off. 
ed upon tlie Sergeant also went a few paces after him but immediately 

evidence pro- back. Ho appeared covered with mud, but, on ex- 

upon any pre- this was blood and he soon sank down and never 

snmjition iiri-s-spoke. The witness No. 1, Gobind Baboo went to call wit- 
ing Irom the ness No. 8, Mr. Watkins, who lives in one of the launch Kotee 
mere act of liouses, who came out as did Mr. llbery, witness No. 9. The 
Held that ftlive. The latter gentleman and tl»e*witnes8 

under general Superintendent witness No. 2. Smith at the Watgunge 

law current in station, wiio came with the jemadar Abduol Buhman, &c., and, 
this couniry, a on reaching the spot, found another European sitting there 
constable or y^jitb the Sergeant’s head on his lap ; this was one of the party 
officer mH^aT and pointed out by the witness No. 1, Gobind as 

resr^r"an af* such. He named the vessel the seamen belonged to, and the 
fray, riot or witness No. 1, Gobind told the Superintendent he could identify 
other breach the party, from the wound the Sergeant had given him on the 
of tlie peace forehead. The Superintendent and the police and this witness 
wkhout a war- on board the Trimountain^ called up the officei s, and pro¬ 
m-rest be made them to the forecastle, where the prisoner was 

during its con- found, who ran off and got into a berth, pretending to be asleep, 
tinuanceoriin- conctaling his forehead with his left arm. The other Europeans 
mediately turned out; he remained pretending illness ; the Superinten- 
terwards, and removed his arm, when the w-ound on the forehead be- 
suburban po- came apparent, and the pn.soner was taken in charge. The 
lice law Act witness No. 1, Gobind then speaks to the wounds on the Scr- 
XXI. of 1867, geant, one in the breast, and two other stabs on the lel t side. 
Section61,aiiy f,n(j oijy cut on the back of the hand; further that witnesess 
police JjJos. 8 and 9 Messrs, Watkins and llbery sent lor the doc- 

without a war-Peninsular and Oriental Company. On 
rant any per- Opening tlie Sergeant’s clothes, the wounds were seen. The 
son commit- laitee of the Sergeant was picked up, as also the sheath of a 
ting in hu knife marked 1), The knife (l^) was found on board ; the pii- 
WH> any of- g^ner, when asked for it, sent another seamen to fetch it. 
tharAct^^^but other knife was found on the following morning in the 

that ’mere grass. The sheaih beloi|ging to it was found on tlie road, about 
obuee given to one hundred and twenty ^fibits from the spot. T^ cap was found 
a ^licomanin qq tJjg gpot, sup|>osed by vetness to belong to the prisoner. A 
onii«*^^*°if belonging IK) the left foot was also picked up with a piece 
inaocompani- prevent rubbing against a sore. The 

ed by words Sergeant’s sword iu Court was in its acabbard. When the 
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prisoner ran into the premises at the Punch koUee^ he was much 1868. 

intoxicated. He mijtjht have been drinking a little, but on “T- 

board was quite sober; is notable to say whether the blow 
delivered by the prisoner actually struck the Sergeant; the Case of 
prisoner first struck at the Sergeant. The night was too daik ^^^f^^**** 
to see whether the blow took eflect. The witness No. 1, Gobind 
did not interfere further than by calling out for Police. or gesture or 

The above narrative of the case is the pith and substance of the demeanor in¬ 
evidence of Gobind, witness No. 1. The next witness is No. 3, dicating on 
Gowherburkundaz, who corroborates the evidence so far as to 
going to the scene of disturbance with the Sergeant; the pursuit - 

by him of some European; his entrance into the Punch kottee : * to at- 

the struggle between the Sergeant and the European ; the Ser- tempt aresoue, 
geant’s attempt to follow the prisoner; his inability ; his being or by threats, 
covered with blood; and his sinking down and never speaking. words, or 
This witness went to fetch Dr. Waller, who was ill and did not 
come; two other gentlemen came; on returning to the spot prisoner to es- 
the Sergeant was dead"; and he went with the body to Alipore. cape, does not 
The night was very dark and the prisoner ran away to avoid justify an ar- 
being taken by the police. without a 

The Superintendent Smith witness No. 2, confirms the narra- * 

tive of the witness No. 1, Gobind ^ 

1 ness 0 . . nearly opposite the to arrest does 

gate of No. 19, where Mr. Ilbery witness No. 9, lives, not exist or in 
found the Inspector quite dead and some European gentle- 
men standing by him and some native policemen and 
half intoxicated seaman (James Leiin, witness No. 18.) He 
proceeded on board the Trimouniain and states the results officer * at- 
already recorded. The knife (C) acknowledged by the prisoner tempting the 
was found by Inspector Journey on the port side of the rail. has no 
The prisoner accounted for his wound on the forehead by saying j®-’ 

a stone had (alien on it when at work. After taking the pri- gfggg 
Boner on shore, the Police jemadar’s foot struck against some- from the fact 
thing which the Superintendent picked up about 60 yards from of the party 
the spot. This was a shoe which John Smith, witness No. 12 
seatnan, identified next morning. The witness said that James 
Lee, witness No. 19, the second mate, knew that he had been amCTe private 
wounded by the stone when removing ballast, who, however, individual,and 
denied all knowledge of the fact. This witness gives the de- the person on 
ceased Sergeant a high character for good conduct and careful- whom the ar- 
ness, never having had any complaints made of harshness to 

against him. 

Dr. Baillie, Civil Surgeon, deposM to the wounds. 

__ ^ secondhand third wounds 

Witness No. etabp and mortal. The _ 

stab was checked in its progress by the cartilage over the ®“P^°y 
foufth rib. The other wounds were cuts five in number. 

He fitted the knlie C into the stab wounds. It fitted exactly. 


made may law- 
The fully resist and 
were in resisting 
first lawfully 
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1868. Xho other knife E when similarly tested was too broad. Ex- 
^ecembof 6 prisoner. There was an abrased wound on the 

' forehead, quite fresh. There was also a bruise on the outer 

Case of gjjjj qJ- right arm as would be natural to a person raising it 
to defend himself, which appeared also fresh. His left elbow 
was swollen and severely bruised. There was a sore on the 
Held, that in After receiving the stabs, the Sergeant could not 

order to bring have inflicted those blows as those stabs must have been very 
a crime within speedily fatal. 

the category deposition of Mr. Watkins refers to hearing the 

liomidd. in Witn.s,No.8. dKtmbai.cn wWn walking on 

self-defence, . the terrace of the house, ibis 

the party witness came out and found the Sergeant Brown, dying 

pleading it and unable to speak and a European (James Leim witness 

Uiurthe ex°r drunk, holding his head on his lap. This 

cise of *** 1 ^ 0 ' M**- Hbery, witness No. 8, who went for the 

right of de. Superintendent. Mr. Ilbery witness No. 8, details the same 

fence was no- particulars. Both gentlemen endeavoured to draw the inspec- 
cessaiyjforthe tor’s sword, the one holding the sheath, the other the sword, 
fn a accomplished with so much difficulty as at once to 

on'^'^ neceLity it had not been drawn that night, 

cannot extend James Leim, witness No. 18, states that the prisoner and 


bejond tliis TTr>»A<i iq other seamen were drinking in 

foundation or, ^ ‘ • a grog shop near Carpenter’s 

cannot*^ r°*^lf’ which he had gone to get jiipes and tobacco 

be” *°exer(^Ld '7*** invited by them, to join them. A large quantity 
in any case or wine and spirits were taken. In about an hour or an hour 
to any degree and a half they all left, the seamen to go aboard ship. Some 
which is not were on ahead. The prisoner, as they were passing the B. 

^^Held*^^’als this witness to come and pay him 

that in oi^erboard. Kate was very drunk and quarrelsome and 
to justify the ®’^® of his messmates and this witness. He and 

finding of VVilliam White witness No. 16, and John Mnith witness No, 12, 
rnanslaughter, stood on one shle of the road. Has no further recollection of 
there^inust be geeiug any of them again that night. A native told him, there 

provocation went ami found the body of a European ; 

and the fatal tried to give him some water ; he was covered with blood ; wit- 

etroke, or I'ess was the worse for liquor; the prisoner was the most sober 

■trokes must man of the party ; he drank only wine ; from his conversation 
be clearly trace- g|^ gober. 

fluenoeof^pM- J®^** Smith witness No. 12, states that the prisoner Fred. 

.ion .ui.mg Witae.. Ho. IJ. , a;b<....|.8on witness No 13, 

from it. ; ( barley Blank, witness No. 16, 

Held more-Johnson, W. White witness No. 16, and l)iek, went ashore 

IVl^omiaiht and were drinking in the grog- 
aUou of^caaea they were joined by the witness No.' 18. J. Leim, 

ia which tlie details those particulars; was drunk, and W. White took 
iuteat of the him on board. Busnts out the belaying pin which the prisoner 



CASES IN THE NIZAMUT ADAWLUT. 621' 


showed him in the boat; nlso points out the shoe from which 
the prisoner cut out the piece in the forenoon as his foot was 
sore. The cap resembles that of the prisoner. Points out the 
knife C as belonging to Fred, the prisoner, and says that the 
other knife looks like White’s; says the prisoner is a good quiet 
man, and that he was sober that night. 

John Thompson or big Jack, to the same effect as to their 

Wi‘nes. No. 13. *“ 

that some were drunk; that he 

only took wine and was perfectly sober; they all went down 
the road together; Dick, who was very drunk, struck the pri¬ 
soner. He and Fred, wanted a light for a cigar; obtained one 
from an old man and shook hands with him and thanked him. 
A little further on, the prisoner said. “ This looks like a brothel” 
and said, “ Bebee,” to which the man in the hom© said, ” No 
Bebee,” the natives began talking in their own language and the 
jhamp fell, upon which Fred, ran down the road. He ran into 
some gate; he was knocked down by the policemen and the 
natives, some one had a large stick, such as this in Court. 
John Smith witness No. 12, came up and deponent said, “Don’t 
go there. There is a bloody row,” but John Smith, witness 
No. 12, and Johnson went there; did not see the prisoner 
again that ni^ht; did not go on board. Fred, had something hard 
under l\ia shirt. The cap is his. He had the shoe on when he 
came ashore; he cut a piece out on account of a sore; cannot 
identify the knives; Fred, was sober. When he was struck he 
called out “ Charley” which might mean little Charley or 
himself; saw a European running after Fred, and heard blows 
struck. Gives the prisoner a good character as a quiet man. 
'J’liere were four or five policemen when Fred, was knocked 
down. lie, Fred, ran off to get clear of the police. 

James Almeda,* to the same circumstance as to going to the 

• Witness No 14 grog-shop ; took Dick on board ; 

he and little Charley picked him 
up. After pushing off, Fred, the prisoner hailed them. Took him 
on board; he had no cap on. The cap and shoe are his. The 
knife (E.) is White’s; (C) is Fred’s. Fred told them he was half 
dead; that four or five had surrounded him with swords and 
he could not get away from them; that his belaying pin broke, 
and then he defended himself with his knife, which he struck 
into some one; he had the knife with him; it was wet, but 
cannot say whether it was bloody. Fred said he expected the 
person must be dead ; told witness 17, Phillips about it on 
board. 

Charley Blankf to the same particulars deposed to above. 

t Witr.«» No. IJ. 1“*" ‘r 

’ said he had been fighting with the 

poliocmen, he had his knife in his hand ; he said the policemen 


1858. 


December 6. 

Case of 
Bra^mibb aliaa 

Boubick. 

person is in 
question liis 
drunkenness 
though no ex¬ 
cuse for crime 
is an element 
of very great 
importance 
and as bearing 
on the inten¬ 
tion. 

In the pre¬ 
sent case, the 
Court was of 
opinion that 
the officer was 
not acting 
within the line 
of his duty 
when ho ap¬ 
prehended the 
prisoner; that 
consequently 
he was not 
specially pro¬ 
tected by law; 
that the arrest 
was an illegal 
and aggressive 
act ; that the 
fatal strokes 
inflioted by 
the prisoner 
were made un¬ 
der the influ¬ 
ence of a suffi¬ 
cient provoca¬ 
tion and the 
passion arising 
therefrom ; 
that conse¬ 
quently the 
prisoner is 
guilty of cul¬ 
pable homi¬ 
cide or man¬ 
slaughter and 
not of murder. 
Sentenced to 
7 years’ impri¬ 
sonment with 
labor in irons, 
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BHAMlEBa^ttU 

UovaiOE. 


* WitneBs No. 16. 


1858. had struck him and he was half dead; that the wound on his 

--- forehead was caused by the policeman striking him with a 

December 6. There was no wound when he went ashore or when 

Case of drinking in the grog-shop. Points out the knife C as that 

of the prisoner. Has served with him on board a Prussian 

man-of-war and has known him three or four years; he is a 
good tempered man. 

William White* speaks to leaving the ship with the others ; 

to the drinking; to leaving the 
grogshop; to some of the par¬ 
ties shaking a native house; looking for women; to the 
policemen coming, witness No. IB, James Leim was with him ; 
after parting company, next saw him leaning over the Sar- 
geant’s body. The knife C is the prisoner’s. The other marked 
E belonged to the witness, which he threw away lest suspicion 
might attach to himself. The prisoner had no wound on the 
forehead when he came ashore, nor in the grog-shop. Fred 
said, Johnson had been hurt and his blood had fallen on him. 
His reason for coming to where the policeman was lying dead 
was, because it was on the road to the ship, gives the prisoner a 
good character. 

Andrew Phillips,f to the conversation with Fred after coming 
-TT.. on board. He said on coming 

t 1 ness o. . down the road he had got into a 

row with the police ; that he tried to get clear off, hut was taken 
and ran into a garden to hide himself but they followed with 
lanterns, and that he again ran for it; that he was in danger 
of his life and took what he had and struck buck ; that the 
belaying ])in broke and left the stump in his hand, but that 
having nothing left, he took what he had and slipped it into 
them once or twice, and was afraid he had killed one of them* 
At this time his forehead was bleeding; was not aware that 
he had any wound when he went ashore; the only blood he 
noticed on the prisoner was on his cloth, gives the prisoner a 
good character. 

James LeeJ contradicts the prisoner as to the wound on hia 

forehead being caused by the 


X Witness No. 19. 

§ Witnesses Nos. 6 and 7. 


g Witness No. 22* called for 
from this court. 


fall of ballast. 

The witnesses Gobind Persliaud 
and Lewisf prove the mofussil 
confession. 

Mr. Fergusson.|{ That the 

deceased was a swcrn coi^stable. 

Kalachand QJio$e^ viMne^ No. 10.—To the sailors entering 
hit house and strilring him and 

Ifeemehand GhasOf witnets No. 11.—^To the same purport, 
and to his calling Gobind Baboo. 

The prisoner pWded md guilty. Being again called upon to 
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say anything ho might wish to say in his defence, states that 
lie and the others wont asho’o from the ship Trimountain to 
tiie grog-shop, and, after leaving that, about half way from 
that place to tho slop, Hick Kate, who was verj' drunlf, gave 
(Tames Leim a shove, upon which the prisoner remonstrated 
with him. He began cursing and swearing and said ho would 
fight any one and pushed the ]>risoner two or three times, and 
so, as he continued to use bad language,' left little Charley and 
August to look after him and went on ahead with Jack and 
White. Jack said, “ Let us go and get a light,” which he got from 
an old man and they thanked him. About twenty yards on 
Jack said, “ Here are some ladies,” to which the prisoner said 
“No; there could be none.” Then Jack and he looked into 
the house, and tlie man said, “ No bcbee here, John,” The 
jhamp fell and the natives began talking together. This liouso 
was ten or tvvelvo yards from the road. Jack, William White, 
the )>risoiier, Johnson,, and John Smith, were standing there. 
On seeing some four or fivo native policemen come up, and 
understanding that the natives wished to take them and never 
having been up at the police or imprisoned, the piisoner jiunped 
across the road and stood amongst some shrubs in the gateway 
of a garden which he did not wish to injure and stepped back 
again. There were four or five policemoM, one a native with 
a belt and badge. Some one struck the prisoner with a sword 
and another a blow with a stick. The second blow broke the 
belaying pin. 'fried to run away; three or four followed; at 
this time lost his shoe. His cap was lost when he was struck 
on the forehead. After running about one hundred yards, the 
policemen came up again and knocked the prisoner down, 'fhe 
first blow was in tho back of the neck ; the next on tho back ; 
another on the arm. This was going on for two or three mi¬ 
nutes ; heard other footsteps and called out for liclp; warned 
the man who had him down that he was killing him and ho 
would use his knife; got away and ran down the road and got 
into tho boat; knows that he used the knife as it was out of 
the sheath. 


* Witnesses Nos. 20 and 21. 


Witnesses Hudly and Finbish,* 
Captain and chief Mate of the 
ship, give the prisoner the very best character. 

Chundei’nath, the best native vakeel, addresses the Court at 
length for the defence, pointing out that the crime charged was 
within the category of excusable homicides ; that the prisoner 
only used the knife in self-defence; that^here was no premedit¬ 
ation ; that sailors only went ashore in pursuit of their own 
amusement; and that, under the cifcumstances of tho case, 
oriminality could not attach'to the defendant, for whom he ap¬ 
peared (by direction of this Court). 

TOL. Tin. 3 ir 


1858. 


December 6. 

Case of 
BBAHIERa/eW 

Bousiok. 
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185B. 


December 6. 

C'flse of 
BBAMlEBaZtaf 

Boubics. 


Tlio assessors are divided as to the nature of the crime 
charged. 

Messrs. Young, Eeily, and Bell find the prisoner guilty of 
Manslaughter, and Baboo Tarucknath Sen of wilful murder in 
killing a police officer. 

The circumstances of the case appear to be these. A party 
of seamen came ashore from the Tnmountain on the evening of 
the murder. The prisoner Fred, seems to have prepared himself 
for a collision with some one, inasmuch as he secreted a belay¬ 
ing pin about his person under his shirt Of itself this was not a 
formidable weapon; in no sense a lethal one. After closing the 
grogshop at 9 o’clock, the seamen and James Liem, who had 
worked his passage round in the ship from Bombay, proceeded 
up the road looking for women of the town. They appear to 
have entered at least two houses, with more or less violence, 
Kalachand Qwala and Neemchand’s. This led to the latter 
going to his zemindar Gobind Baboo, who called in the police. 
It appears from his evidence that the Sergeant was collecting 
the sailors togelher with his stick, dressing the line as it were 
(the witness described this as poking,) when the prisoner came 
up from behind and abused him and ran away. The Sergeant fol¬ 
lowed, and this witness states that the prisoner then struck at 
the Sergeant a blow, which being warded off, the belaying 
pin, called by the witness a stick, broke and the prisoner, first 
throwing the part that remained in his hand at the Sergeant, 
ran off still followed by the Sergeant, when the prisoner faced 
him and the Sergeant struck him on the forehead, when the 
prisoner closed with the Sergeant, and both were struggling in 
the ditch together, when, after a short time, the prisoner got 
up and ran off, and the Sergeant, after going a few cubits, came 
back and soon sank to the ground and died. 

It is in evidence (witness No. 8, Watkins and witness No. 9, 
llbery and Gobind) that the sword had not been drawn from 
the scabbard. The two gentlemen took the sword and attempt¬ 
ed to draw it, one holding the scabbard, the other holding the 
sword. It was drawn with difficulty ; it was perfectly clean, 
and both exclaimed that this sword has not been drawn to¬ 
night, 

It is in evidence that the prisoner ran away from the police 
before coming into actual personal collision with the Sergeant. 
Two distinct actiB of assault upon the police are proved, first, 
striking at the Sergeant with the belaying pin, which broke ; 
secondly, throwipg th^remaining half at the Sergeant. The 
prisoner then ra^ and wa| ..followed by tlie Sergeant. The pri¬ 
soner faced him,<and the sSergeant struck him, on the fore- 
he^} the struggle followed, with the results already recorded. 
Disarmed, but determined not to be taken, the prisoner, when 
he faced the Sergeant, must, I think, have done so knife in 
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hand. We have no evidence of that however. It was very 
dark, but the only natural presumption is that the Sergeant, 
face to face, seeing the prisoner about to attack him, struck 
him on the forehead ; then the prisoner closed and inflicted the 
stabs Nos. 1, 2 and 3, the two latter being mortal wounds. Had 
the Sergeant struck liim on the back of the head when he was 
running away, this presumption would not arise. The Sergeant 
bears the highest character for consideration and conduct. 
There is nothing to show that the prisoner was struck by the 
Sergeant with a sword in its scabbard or out of it. The Ser¬ 
geant never drew his sword. Further, a serious blow from the 
stick the Sergeant carried would probably have been very severe, 
j)Ossibly flttal. We have to take such evidence as is available, 
that of Gobind, ajid, according to that, the Sergeant was resist¬ 
ed and a.ssaulted. The prisoner and the others had been engag¬ 
ed in acts of brawling, when the police Sergeant was called in. 
It was his duty to take in charge all drunken and disorderly 
persons concerned in a breach of the peace. The inspector was 
a sworn constable. Having arrested some of the party, he was 
abused by the prisoner, one of the parties concerned in the dis¬ 
turbance. He was resisted in his endeavour to arrest him and 
twice assaulted. The policeman was within the path of duty 
in endeavouring to arrest the prisoner. As to unneec.^sary vio 
lonce, whatever force was used, that was caused by the resist¬ 
ance offered by the prisoner. He had never been taken to the 
police or jail and he was using his utmost endeavours, from that 
motive probably, to avoid caption. I am not of opinion that 
to otfect tliis object, the Sergeant used unnecessary violence. 

Neither do 1 credit the story of any assault having been 
committed by any native policemen. I believe they kept quite 
aloof and at a most discreet distance, and the blows on the hack 
and neck were not mentioned to Dr. Baillic, who examined the 
prisoner. Apart from the prisoner’s admission the case is very 
fully supported by the circumstantial facts brought to light. 
The finding of the sheath and knife and shoe of the prisoner 
and the wound upon his forehead. 

1 am of opinion that, by policy of law, which hedges in police 
officers, with additional protection, the offence charged in the 
indictment is proved. The prisoner was sober and know that 
the deceased was a policeman. Dissenting in this respect from 
the majority of the assessors, I And that the prisoner is guilty 
of wilful murder, the deceased being a policeman acting within 
the path of his ordinary duty, and consefuently, I consider the 
prisoner liable to suffer the extreme penalty of the law. 

‘ I have to place upon record that the prisoner bears a most 
unexceptionable character. I am of opinion that this high 
character should have some weight in connection with the little 
evidence we have to guide us as to the exact circumstances of 
3 XT 2 


1868. 


Deeembor 6. 
Case of 

Boosick. 
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1858. 


December 6. 

Case of 
BBA.uiEBa2ia# 
Botjsxck. 


the case ; and, in sending up this case, feeling the necessity of 
a severe example in order to check the practice of drawing 
knives, 1 have to propose that the prisoner be transported be¬ 
yond seas for the natural term of his life. 

BemarJcs hi/ the Nizamut Adawlut. —(Present: Messrs. C. B. 
Trevor and H. V. Bay ley.) Prom the evidence thus detailed 
above, the confession of the prisoner before the Magistrate, and 
the defence of the prisoner before the Sessions Judge, consi¬ 
dered together, we are of opinion that, on the 2nd November, a 
party of six or seven sailors, amongst whom was the prisoner at 
the bar, belonging to the ship “ Trimountain came ashore 
from the ship ; and, having drunk hard, went to, at about 9^- 
p. M., the shops of Kalachand and Necmehand Ghose in search 
of women of the town, slightly assaulting the former and injur¬ 
ing the curds and milk of the latter; that the latter person 
went and gave information of what had happened to Gobind 
Chunder lioy, witness No. 1, liis landlord, who then went to 
give information to Sergeant Brown, deceased, at his section 
house hard by ; that the Sergeant getting up from bed accom¬ 
panied the informant, taking also two hurkundazes with him, 
to the spot where the sailors were represented to be; that the 
decea8e(i Sergeant and Gobind Chunder Hoy, the informant, 
came up with these parties as they were going down the road, 
and that they in answer to questions from tlie Sergeant said 
they were going to their ship; that they were drunk at the 
time ; and the Serjeant, with a view of detaining them, poked 
them with the lattie in his band into line; that the prisoner 
at the bar either coming up at that time and abusing 
the Sergeant (though as to the nature of the abuse no 
question was asked of the witness Gobind Chunder, although 
from the evidence of Mr. Watkins it appears that the 
abusive language was not uttered by the foreigner whose ac¬ 
cent was very peculiar and who exclaimed, “ What do you want, 
policeman ?” &c. who, we think, therefore, can have been no 
other person than the prisoner) or attempting to run away he 
was followed by the Sergeant witli a view to arrest him ; that 
after running into the garden of the Punch Jcottee with a view of 
escaping observation, the prisoner, unable to remain there, 
again ran out into the main road, and turning round struck at 
the Serjeant, whom he knew well to be a policeman, with a light 
wooden belaying pin, termed by the witnesses a lattie, that 
he had brought with him from the ship; that the pin broke 
against the flattie, who struck at the prisoner also; 

that prisoner threw the i^>roken piece of the belaying pin at 
tlt« Bergeant and again r»ii away for a shori; distance, when he 
tunxed round and stood as if to offer resistance; that the Ser¬ 
jeant, then, withJthe lattie in his hand, and not with the sword, 
struck the prisoner a blow on the head, which blow the witness. 



CASES IN THE NIZAMUT ADAWLUT. 627 


Oobiiid Chunder states, created “ such a sound that he thought 1868. 

made a very severe woundthat the prisoner at the bar then "T- 

closed with the Sergeant; that they struggled together, rolled 
over, and fell together; and that in the course of the struggle ^®*® 
blows were inflicted by the Sergeant on the prisoner’s right arm 
and left elbow, and the prisoner at the bar, with the knife 0. 
produced in Court, inflicted three stabs and five cuts on different 
parts of the Sergeant’s body ; that the cuts were not dangerous 
and one of the stabs made only a slight wound ; but that the 
other two stabs, one on the left side between the fourth and 
fifth ribs, and the other beneath the fifth rib, were mortal and 
caused the death of Sergeant Brown, a very short time after¬ 
wards. 

Such being the facts which as Judges of the fact of the case 
we consider proved, the following questions of law, arising out 
of those facts, remain for determination. 

1st. Was the deceased inspector Brown, when struck mor¬ 
tally, acting in the legM execution of his duty ? and, 

2nd. Under the circumstances of this case, does the crime 
of the prisoner amount to wilful murder ? 

In this country as in England, ministers of justice as con* 
stables and policemen of all sorts, while in the execution of their 
duty, are under the peculiar protection of the law; and the 
killing of officers so employed is deemed murder of malice 
prepense, as being an outrage wilfully committed in defiance of 
„ „ „ _ . the justice of the Kingdom.* 

these cases too this Court, as 
may be seen irom the case oi 
Gnatook, decided on the l7th December, 1857, has adopted the 
important rule of English law ; that homicide is presumed to bo 
malicious until the contr.ary be shown ; or, in other words, when 
the killing is proved to have been committed by the party 
charged, the presumption of law is that it is malicious, and an 
act of murder; and proof of matter of excuse or extenuation 
lies on the party charged; which proof may appear either from 
evidence adduced by the prosecution or from evidence offered by 
the defendant; whereas, in other cases this Court has frequently 
ruled that the question wliether a crime be murder or man¬ 
slaughter is to be decided upon the evidence produced, and not 
upon any presumption from the mere act of killing. 

In order, therefore, to determine the particular mode in which 
the evidence in this case should be looked at, as well as with 
a view of answering an important poij^t of law arising out of 
the indictment, it becomes necessary to inquire whether the 
police constable, at the time he was killed, was in the legal 
execution of his duty. 

The prosecution contends that several of the sailors were 
drunk, and as they had been guilty of riotous behaviour in a 



628 CASES IN THE NIZAMUT ADAWLUT. 

1858. thorough faro and in tite view of the ‘police o^cer, he was autlio- 

“ rized by law, Sections 20 and 51, of Act XXI. of 1857, to arrest 

ocem er . without a warrant, and, on resistance being made, to use 

Case of the degree of force necessary to effect the arrest. 

Judge writes, “ That it was the duty of the deceased 
constable to take in charge all drunken and disorderly persons 
concerned in a breach of the peace.” 

Now there can be no doubt that, under- the general law 
current in this country, a constable or other police ofiBcer may 
arrest for an affray, riot, or other breach of the peace without 
a warrant, if the arrest be made during its continuance or imme¬ 
diately afterwards, and that, under the Suburban police law, 
Act XXI. of 1857, Section 51, any police officer may arrest 
without a warrant any person committing in his view, any offence 
against the Act; and amongst the offences against the Act 
specified in Section 20 are the being found drunk and inctipable 
of taking care of one’s self, and the being guilty of any riotous 
or indecent behaviour in any street or thoroughfare, or in any 
place of public amusement. The question, then, which the b'ourt 
has to answer is, whether, at the time of his attempted arrest 
by the deceased, the prisoner at the bar had, judging from the 
evidence before the Court, been guilty of an act rendering him 
liable to arrest without a warrant. 

Tlie evidence on the point is very meagre and consists mainly 
or rather, we may say, entirely on that of Gobindchunder Koy. 
On reverting to that evidence it will be found that it gives no 
ground for the conclusion that the prisoner and his comrades 
were in such a state of drunkenness as to be incapable of taking 
care of themselves. Neither does it show that the prisoner and 
Ills comrades were guilty of riotous or indecent behaviour in 
the view or in the presence of the deceased constable; so far 
from that, his evidence before the Magistrate of the 24-PcM’gun- 
nahs which is more distinct on the point than that given before the 
Sessions Judge, shows that at the time the police and the prison¬ 
er and his comrades met, the latter were proceeding quietly 
down the road to go on board their ship, the Trimountain. It 
is true that the prisoner had with his comrades previously gone 
to the house of Kalachand Ghose and Neemchand Ghose in 
search for women of the town and had slightly assaulted the 
former and spoilt lAie curds and milk of the latter; but there 
was no breach of tdie peace committed by the prisoner and his 
comrades such as would justify their arrest without a warrant, 
either during its continuance or immediately afterwards. 

It has been argued, howeyer, by Baboo Sumbhoonath Pundit 
for the prosecution^ that th% abuse which the prisoner gave to 
the officer was suffieieut to warrant his apprehension, if no other 
act committed by lilm was so. Kegarding the abuse which was 
given'to the Sergeant by the prisoner, the evidence is very 
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unsatisfactory, on the supposition that it was so given, we are 
clearly of opinion that abusive language used to a policeman in 
the execution of his duty, if accompanied by words indicating 
an intent on the part of the party using them to attempt a 
rescue, or if accompanied by gesture or deameanour indicating 
such an intention, or if accompanied by threats, or by words 
or gestures encouraging the prisoner to escape, would justify 
the officer in arresting the party so acting. Mere abuse, how¬ 
ever, especially when, as in the present instance, it is utterly 
undefined, is altogether insufficient to warrant an arrest under 
any circumstances, and the more especially when, as in the 
present instance, the officer was not at the time acting within the 
line of his duty. 

As, then, for the reasons above given, we are of opinion that, 
whether the deceased Inspector desired to arrest the prisoner as 
being one of the sailors, who had entered Neemcliand’s liouse 
for, of the assault upon Kalachand, he seems not to have been 
then informed, or, whether on account of the abuse given to him 
s\ibsequently, the arrest was not a legal one, inasmuch as the 
prisoner bad done no act warranting it; it remains for us to 
enquire whether, under the circumstances of the case, the ciirne 
of the prisoner amounts to wilful murder. 

It is a settled doctrine that when the right to arrest does not 
exist, or not in the form in which it is attempted to be exercis¬ 
ed, the officer attempting the arrest has no protection either 
from his office or even from the fact of the party being an of¬ 
fender. The officer becomes a mere private individual, and the 
person on whom the arrest is endeavoured to be made may law¬ 
fully resist, and, in resisting, may lawfully employ all the 
means requisite for him. iSucli being the position of the 
parties, it becomes necessary for us to enquire whether, upon 
all the evidence produced in the case, the crime of the pri¬ 
soner is murder or manslaughter. 

The illegal attempt to arrest was an aggressive act on the 
part of the Sergeant. It was followed up by an act of assault 
on tbe part of the prisoner and counter-assault on the side of the 
Sergeant and was terminated by the fall and subsequent struggle 
together, iu which the knife was used which deprived the Ser¬ 
geant of life. All these acts made up one continuous conflict 
commenced by the Sergeant and renewed after the prisoner had 
twice fled. The determined manner too in which the aggres¬ 
sion was carried on, under a mistaken.sense of duty, probably, 
by the deceased, as evidenced bj' the i^vere stroke inflicted on 
the head of the prisoner, afforded to him strong provocation for 
retaliation, and, deprived, by its fracture, of the belaying pin 
which he had with him, the prisoner, though it would seem a 
powerful man himself, yet in conflict with another powerful 
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December 6. 
Case of 

Bousick. 


man, and it may be, in some unreasonable fear fur his life, used 
the knife which inflicted the mortal stabs. 

It has been urged strongly and ably by Mr. Allan on behalf 
of the prisoner, 1st that the homicide committed in the present 
case was excusable as being committed simply in self-defence 
and under a strong and reasonable fear on the part of the pri¬ 
soner for his own life, and 2adly that even if the Court should not 
consider it excusable, still the act was done under such circum¬ 


stances of strong provocation as only to call for the infliction of 
a light punishment. 

We are unable to And in the circumstances of this case any 
thing to bring the crime of the prisoner within the category 
of excusable homicide in self-defence. The general doctrine on 
the subject is that however complete the right of defence may 
be, yet being founded itself on necessity, it cannot extend 
beyond this foundation, or, in other words, it cannot be exercised 
in any case or to any degree which is not necessary. The same 
doctrine has been laid down in the follo\^ing w'ords: “ He who 
in the case of a homicide by his hand happening in the course 
of a mutual conflict wherein he was engaged would excuse him¬ 
self on the ground of self-defence, must show that before a 
mortal stroke given he had declined any further combat and 
retreated as far as he could with safety, and also that he killed 
his adversary through mere necessity and to avoid immediate 
death.” In the present case we can detect no such necessity ; 
provocation there undoubtedly was, but no degree of provocation 
can excuse the taking of life though it may palliate the enormity 
of the crime. We, therefore, after duo consideration of the 
remarks of the pleader and of the autliorities cited by him, 
consider that the plea of excusable homicide is not made out. 

Looking, however, to the evidence of the record, we are 
clearly of opinion that the provocation noticed by us above was 
in law, a sufficient provocation, and that the fatal strokes were 
all clearly traceable to the influence of passion arising from it. 
The facts that the stabs were in number more than one, and 
that the deadly weapon was resorted to not at the outset of, 
but after the conflict had commenced, do not affect the matter, 
inasmuch as the repetition of the blows and the resort to the 
deadly weapon occurred, whilst the parties were heated with the 
contest and when their passions were up and when there hud 
been no time for piissions to subside and reason to interfere. 
Neither do we thirst that there is any ground for the supposition 
that the prisoner pame ^n shore determined to quarrel with 
some one or other. He hac^ his ordinary sailor’s knife with him 
as had William Wfiite, and ,it appears to be more or less the 
custom of sailors of American vessels to carry this instrument 
about with them, ^practice which tltough objectionable is not at 
present illegal ; tl^ belaying pin too which he carried with him 
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and vvliich has been produced in this Court, was in no sense a 
fiu'midable weapon. Moreover as the first ai^irre^sion was, as 
above observed, made upon, and not by him, these facts cannot 
affect the light in which the prisoner’s crime must be regarded by 
us. 

Such is the view we take of the case. It becomes unnecessary 
for us to determine whether the prisoner was perfectly sober or 
slightly intoxicated at the time of the occurrence of the crime, a 
point which, had there been any question regarding the intention 
of the prisoner, would have required a clear determination by us. 

Altogether then looking to all the circumstances of this case 
and to the law applicable to it, we find the prisoner guilty of 
culpable homicide or, to use the language of English and 
American Law, of manslaughter, and we sentence him, under tlie 
provisions of Section 7, licgulatiou XII. of 1825, to (7) seven 
years’ imprisonment, with labor in irons. 


1858. 


December 6. 
Case of 

BaAAfrsu alias 
Bousice. 


Prksent : 

J. H. PATTON, Esq, Mje and H. V. RAYLEY, Esq. 

Officiating Judge. 

GOVERNMENT 

versus 

NIDHEERAiM MUNDUL. Jessore. 

Cetme Charged. —Wilful murder of Roshoo Bewa on the 1858. 

29th of September, 1858 or l lth of Assin, 1265, B. S. and also -— 

wilful murder of Menoka Bewa by wounding her on the 29th -December 8. 
of September, 1858, or Mtli of Assin, 126 ), B. S. from the effects 
of which she died on the 30th of September, 1858, or 15th of 
Assin, 1265, 11. S. 

Committing Officer.—^Mr. A. J. Bainbridge, Joint Magistrate The zilJah 
of Gopalgunge. Judge recom- 

Tried before Mr. W. S. Seton-Karr, Ofileiating Sessions Judge •’tended a sen- 
of Jessore, on the 12th November, 1858 

Bemarks hy the Officiating Sessions Judge .—The facts of instru- 

this case are clear and simple. The prisoner was making mats merit * with 
when his wife asked him, as she had often done before, what which prisoner 
was the tale of his day’s work, on which ho snatched up the kdled his mo- 
mallet produced in Court, which happen,IB to belying near him, bpin ^aAand^^ 
and made at his wife. His mother came to the rescue, where- the" prisoner’s 
upon he struck her to the ground ; ^re then pursued his wife charaoter 
who was running away and when she tripped and fell, he being good; 
struck her twice when on the ground. The mother died almost being no 
instantaneously, and the wife died at the thannah where notice 
VOL. VIII. 3 X 
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1868. was immediately pfiven, never having recovered consciousness 
_ u a interval. The above facts are taken from the evidence 

ecem er . witnesses Nos. 1 to 3 and 16 and 17, and from the confes- 
Case of sions of the prisoner before the police, before the Joint Magis- 
Ntohekbam trate and before the Sessions Court. The prisoner admit,s 
uHDtTL. there had been a slight quarrel between him and his wife 

h vine con- before ; and before the Joint Magistrate he accounted 

fessod; and for his violence by saying that his wife had made indecent 
that sentence gestures at him. lie repeated this in the hearing of No. 18. 
of death 'I'he evidence of the Civil Surgeon shows that the injuries 
should^^ ^.gre the cause of death. Both skulls were fractured, and that 

cases^^^^of °a force must have been 

deeper d>’e. '^^ed and death was probably instantaneous in one case. In the 

The Nizft- other the deceased might have survived some hours in an un- 
mut Adawhit conscious state. All this tallies exactly with tlie direct evidence 
Benteneod the violence used. 

tally coiisider- ^I'i^ore being no sort of question as to^the facts above describ¬ 
ing ’ that he ed* the point is, to what does the offence amount ? 
had killed first The Jury found the prisoner guilty of the charge of wilful 
liisinotliorand murder and I agree with them. 

then lu9 wife j admit that there is no trace of previous malice, that the 
shewing' " * a ^^ttack was sudden, and that the weapon was not fetched from 
malhioua in- elsewhere but wms lying close at hand. But the provocation was 
tent to kill, slifflit, the instrument vvherewitli the double iiornicido was 
effected is of sunder wood, and weighs at least 3 pounds, the 
blows were struck with great force and the wife was struck 
when she was down. The mode in which resentment was tes¬ 


tified, does not bear a reasonable proportion to tlie provocation 
given. Tlie offence fairly falls within the category of murder. 
On the whole, taking into consideration the man’s previous 
decent character, tlie absence of malice aforethought, his am¬ 
ple confession and the whole circumstances of tlie case, 1 do not 
consider that his guilt calls for a capital sentence, for such 
sentences should be reserved for guilt of a deeper dye. But I 
recommend that he ho sentenced to transportation for life be¬ 
yond seas, with hard labor in irons. 

Remarks hjf the Nizamut Adawlat. —(Present; Messrs. J. 
H. Patton and H. V. Hayley.) The prisoner killed his wife and 
his mother; his wife because she had asked him the day before, 
how much matting he had made and the mother because she 
interposed to rescue her son’s wife. The prisoner further says 
to the Magistrate that the wife indecently exposed herself to 
him on the pref ious ^ay, and on the day of the murder. The 
pestle he used was three funds’ weight. The death ofthe mother 
was almost instantaneous “Und ofthe wife very shortly after the 
blows. The bk)W8 on the wife were repeated after she had 
stumbled and fi^l. The medical evidence shews that the blows 


inflicted by the prisoner, caused death ; “ that great force must 
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have been used,” “ probably more than one blow.” ” Both 
skulls were fractured. The skull of the first woman” (the mo¬ 
ther’s) was completely smashed in.” 

The Sessions Judge does not recommend a capital sentence 
on account of tlie prisoner’s “ previous decent character,” “ the 
absence of malice,” and the attack being “sudden,” Rud“tho 
weapon lying close at hand.” 

We cannot tliink the attack to be sudden, or malice to he 
absent when' the cause of provocation was not only next to 
none, if any, butone of the previous day ; when the prisoner’s own 
mother is killed interposing to save her son’s wife; and ajter 
that, the wife has her head beaten in after having fallen in run¬ 
ning away from, and being pursued by, her husband. 

We consider the purposes of justice require the extreme 1 )l*- 
nalty of the law in this case of double and wilful mui'der. We 
sentence the prisoner to be banged. 


1858. 


December 8. 


Case of 
Nidhekrak 
AIundui*. 


PliESJSNT: 

C. B. TREVOll AfTu H. V. BAYLEY, Esqs., 
Officiatiny Judges. 


GOVERNMENT 


versus 

HARRADHUN BAGDI. 

Ceime Charged. —1st count, dacoity on the niglitof theSlst 
Alarch, 1857, in the house of Kartickchurn Ghose of Sadupoor, 
thannah Saliinabad, zillah Burdwan ; 2nd count, dacoity on the 
night of the 22nd July, 1857, in the house of Odoitochurn Kur- 
inokar of Russick Khund, thannah Royna, zillah Burdwan; 
3rd count, having belonged to a gang of daeoits. 

Crime Established.— Dacoity. 

Committing Officer.—Baboo Chunder Sekur Roy, Deputy 
Magistrate under the dacoity Commissioner at Hooghly. 

Tried before Mr. J. E. S. Lillie, Additional Sessions Judge of 
Hooghly, on the 3rd June, 1858. 

Remarks bg the Additional Sessions Judge .—First count, 

two appupver* witnesses impli- 
* Wit. No. 1, Teencowee Bagdi. prisoner in this dacoi- 

„ „ 2,G«n<»h J).gd.. tyjbut the reooid effords no 

sufficient corroboration. Second count, the same approver-wit* 
nesses implicate the prisoner in this dacoity also. 'J'herecurdshews 
that one Sanatun Bagdi was apprehended through the informa- 
3x2 


llooglll}'. 

1858. 

Dt'cemlwr 10. 

Case of 
IlAliliADHCN 
B.v<}i)i. 

Held that a 
party whilst 
ids own trial 
is gqjijg on, 
that is, before 
his own sen* 
tence has been 

E assed, cannot 
e made a wit- 
ne88,ho cannot 
in short be on 
his own trial 
lor an offence 
and a witness 
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Dwpinber lU. 

Cttse of 
IUhiadtivn 

liAaDi. 

against others 
for tlint of¬ 
fence at one 
and the same 
time ; sucli 
union of pri¬ 
soner undci’ 
trial and wit¬ 
ness is incora- 
ymtiblo with 
ail principle, 
it is neeessary 
that the pri¬ 
soner either 
be first sen¬ 
tenced and 
then made an 
approver of in 
tJie usual 
mcnlo, or that 
he be made a 
witness in the 
mode prescri¬ 
bed by Regu¬ 
lation X. of 
1824, that is a 
tender of par¬ 
don bo first 
made to, and 
accepted by, 
the prisoner. 

Prisoner re¬ 
leased, the evi¬ 
dence of one 
Bjiprover wit¬ 
ness being 
inadmissible, 
and that of 
the other ap¬ 
prover ( wit¬ 
ness being 
unconfirmed 
in any essenti¬ 
al manner so as 
to connect the 
prisoner with 
•the doeoity 
with which he 
stands charg¬ 
ed. 


tion* of Haradhun chowkeedar 
* ^u/AeeNo. 25,page3. j ,0 confessed in the 

I Page 61 mofussiljt criminating the prl 

§ Page 76! soner, and the two approver wit¬ 

nesses PitumberJ alias Kuboo 
Chundal and Madoosoodun Kamar§ also confessed and criminat¬ 
ed the prisoner and approver-witness No. 2. The prisoner aUo 
confessed and named the above associates. Witnesses Nos. 3 and 
4, now prove tliat the prisoner’s confession was free and volun¬ 
tary. The confession is full and unreserved, and is satisfactori¬ 
ly confirmed by the testimony of tlie approver-witnesses and by 
the record. The record was received after the completion of the 
confessions of the two approvers. Third count, the prisoner i.s 
denounced in two other dacoities by approver-witness No. 2. 

Tlie prisoner, after having averred before the Deputy Magis¬ 
trate that there is no enmity between himself and the approver- 
witnesses, affirms in this Court that he refused to associate 
with approver-wit ness No, 2, because th*e latter went off wi'h 
his, prisoner’s, motlier-in-law’s sister. The prisoner further 
atiinns that he never confessed, and pleads that he was released 
by tlie JMagistrate in the Russick Khund dacoity (second 
count.) Witness No. 5, deposes favorably of the prisoner’s 
cliaracter; and witnesses Nos. 6 and 7 are unable to give an 
opinion. 

1 consider that proof on the second count is clear and con¬ 
vincing. There could have been no collusion: and it is* evi¬ 
dent that there were no malicious motives. 

Approver-witness No. 2, has not yet been sentenced by the 
NIzamut Adawlufc, but his evidence is receivable with refcieiice 
to the provisions of Regulation X. of 1824, and with reference 
to tlie Nizamut’s precedent in the case of Cliuiidra Dome and 
another at page 491, part II for the year 1852. 1 convict the 
prisoner of the crime of dacoity, and sentence him to be iinpri- 
.-’oned for fourteen (If) years with labor in irons in bani.'jli- 
nieiit. 

liemarhs hy the Nizamut Adawlut .— (Present: Messrs. C. 13. 
Trevor and H. V. Rayley.) The prisoner Harradhun Bagdi 
has been found guilty by the Additional Sessions Judge, of hav¬ 
ing committed a dacoity in the house of Odiotochurn Kurmukar 
of Russick Khund, in zillah Burdwan, and has been senteneed 
by him to be imprisoned for (14) fourteen years uitli labor in 
irons in banishment, from this sentence the prisoner lias ap¬ 
pealed. S 

The charge is brouglit kfime to the pri.mner by the evidence 
of Teencovvree Bagdi, and Gunesh Bagdi, two approver-wit¬ 
nesses; and their evidence is, in the Judge’s opinion, corrobo¬ 
rated by the facts that one SSonah Bagdi confchsed in the mo- 
fussil, criminating the prisoner and the two approver-witnesses; 
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* Government 
versus 

Eitabdlice alias Kitbah. 


and that two other persons, Petumber and Muddoosoodun, also 
confessed crimiuatiti!' prisoner and approver-witness, No. 2, the 
prisoner also confessed in the mofussil and named the above 
parties as his associates in the crime, but they were all released 
at the time by the Magistrate. • 

We observe that the Sessions Judge remarks, that at the 
time that the evidence of witness-approver No. 2, was given, 
he had not been sentenced by this Court; he was in fact under 
trial, now, as remarked by us in a recent case,* a party whilst 

bis own trial is going on, that is, 
before his own sentence lias been 
passed, cannot be made a wit¬ 
ness ; he cannot, in short, be on 
his own trial for an offence and a witness against others for 
that offence at one and the sumo time; such union of prisoner 
under trial and witness is incompatible with all principle, it is 
necessary that the prisoner either be first sentenced and then 
made an approver ol’^n the umal mode, or that he be made a 
witness in the mode prescribed by llogulation X. of 182-4, tliat is 
a tender of pardon be first made to and accepted by the prisoner. 
The evidence of the approver witness No. 2, cannot consequent¬ 
ly be considered by us as legal evidence in this case. 

There remains then, against the prisoner, the evidence of one 
approver-witness, confirmed by the mofussil confession of three 
parties who were released at the time, for the charge of having 
cothrniited the crime to which they confessed implicating him, 
and a mofussil confession of the prisoner himself which led to 
nothing. 

The confession of the prisoner before the dacoity Commis¬ 
sioner is proved, but on his trial lie pleads not guilty, and ho 
brings evidence to good character. 

We think that the evblence of the one approver-witness 
against the prisoner is in no essential manner confirmed, so as 
to connect the prisoner with tlie dacoity with whicli ho stands 
charged and that it is, tiierefore, insufficient for his conviction. 
We accordingly acquit him and direct his immediate release. 


IdBS. 


December 10. 


Case of 
HaBABHUN 
Baudi. 
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Present : 

A. SCONCE, Esq. Judge. 


Riingporc. 

1858. 

December 10. 

Case of 
Disau Bus 
bHBlKII. 


A pjjkar re¬ 
ceived ad- 
TDUC^^fl to buj 
and deliver co¬ 
coons for a 
ailk filature, 
lie forward¬ 
ed chelans of 
cocoons to the 
i'actorj, witli 
tlie values at¬ 
tached, which 
were in some 
instanoes cut 
down bj the 
manager. 
There was no 
proof at all as 
to the precise 
terms of en¬ 
gagement be¬ 
tween the two 
parties ; and 
no conviction 
could tlicre- 
foro be had, 
under Section 
6, Act XIII. 
1850, of any 
definite 
breach of a 
trust, wh&se 
nature was 
undetermin¬ 
able. And 
the prisoner 
not .having 
been oaUed 
upon to file 
Ills own ao-' 
count of tlm 


GOVERNMENT and another 
Versus 

DIDARBUX SHEIKH. 

Crime Charged. —Ist count, that the pri.soner, being em¬ 
ployed by Mr. Walter Dodgson of Nowudpurah Filature as an 
Agent and entrusted with money for employment in the pur¬ 
chase of cocoons, did, between the 13th January and the 2 nd 
of June, 1858, fraudulently apply, use and dispose of the sum of 
Rs. 550-3-9 contrary to bis duty in tliat behull. 

Crime Established. —Felonious stealing under Section 6 , 
Act XIII. of 1850. 

Committing Officer.—Mr. A. J. Jackson, Officiating Joint 
Magistrate of Bograli. 

Tried before Mr. F. A. Glover, Offi 6 iating Sessions Judge 
of Kungpore, on the 20th September, 1858. 

Memarhe hg the Offiemting Sessions Judge. —This is a comniil - 
ment under Act Xlil. of 1850 and the circumstances are u.s 
follows. 

Tlie prisoner is z,pyhar in the Nowadaparah silk factory and 
was employed by the manager, Mr. W. Hodgson, to puichase 
cocoons from early in January up to the 2nd June, 1858, on 
which latter date, suspicion was excited aiiainst him and'’he 
was desired to come into the factory with his accounts. He 
received the sum of Co.’s Ru[)oes 2,200, against which he deli¬ 
vered cocoons to the value of Co.’s Rupees 1019-12-3, leaving a 
balance of Co.’s Rupees 650-3-9 unaccounted for. The prisoner 
was many times sent for, but always evaded coming and at last 
left his house; he was arrested on another man’s premises on 
this case being instituted before tlie Joint Magistrate. 

The prisoner who pleads not guilty, states in his defence, that 
the sum alleged is not due from him, that he sent his hathchit- 
tas (receipts for cocoons sent) to Mr. Dodgson for his signature, 
but that they were not returned, and that he never absconded 
at all; he admits having received the Co.’s Rupees 2,200. 

Witness No. 1, proves that the prisoner was a servant of the 

factory and that he was repeat¬ 
edly sent for by Mr. Dodgson, 
but refused on on 0 pretext or other to come in, and at last 
absconded. w 

Witnesses Nos. % and 3, [yxive the fact of the prisoner being 

xxTu « -n-i. u -D I a servant of the factory entrust- 

Wit. No. 2 , Bitahun Boy. i -*.1 il u e 

„ 8 Mahatab. ed with the purchase of cocoons, 

and heard that when he was sent 
for to make up his locounts, he absconded. 


Wit. No. 1, Kony Siugb. 
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Witness No. 4, who is tiie "odown-sircar attached to the 

wi. XT ^ Novvadparah silk factory, proves 

Wit. No. 4, Chuitun Churn. ,, /. . ,, p , • 

the entries m the factory books 

and attests the cocoon clielans (Nos. I—21,) which were sent 
in by the prisoner durinj^ tlie time he was employed in the 
mofussil, for all the chelans, hathchittaSj were given to the pri¬ 
soner. 

Mr. W. Dodgson the “ de faetd" prosecutor in this case, 
. being present in Court, his evidence was taken regarding the 
hathckittaSy said by the prisoner to have been sent into the fac¬ 
tory and to have been retained by the manager. Mr. Dodgson*s 
evidence goes to show, that no such papera ever came into his 
hands 


December 10. 

Case of 
Didab Bux 
Sheik a. 

transactions 
in question, 
covering a 

space of 

several 

months, tliore 
was not proof 
to convict un- 


'J'he prisoner’s defence is, that he has not been credited with derSeetionXI 
the proper value of the cocoons sent, that he sent in his origi- fraudulent 
iial hathchittas (which had become very old and torn) with . 
co[)ies to his muster^ Mr. Dodgson, in order, that he might “io**ey* 
sign and return the copies, the originals being from age unfit 
for use ; but that Mr. Dodgson kept the papers and never 
returned them, lie called a number of witnesses, who deposed, 
tliat during the mouth of Asar, the prisoner made several pay¬ 
ments to.tlicm on account of cocoons, and that they had never 
heanl of his having absconded. 

Edoo the Hurkundaz, by whom the prisoner said be had sent 
bis hatJichittas, deposed that the prisoner made, in his presence, 
copies of all his old hathchittas and gave him the copies to 
take into the factory. Witness did so but the papers were re¬ 
turned to him by the amlah, who said that the documents 
being copies only were usele8.s and that the Saheb would nut 
sign them. Mr. Dodgson was away from the factory at that 
time. 


The /M/ica of the law offi'-cr convicts of the crime charged. 

In this finding, which is ecpiivaleut to a conviction of feloni¬ 
ous stealing, I agree. The amount advanced to the prisoner is 
not denied. The cocoon chelans show Co.’s rupees 1649-12-3 
the value of the silk sent in hy the prisoner, and the balance 
is that mentioned in the calendar. The prisoner’s defence is not 
in the least substantiated, and it is quite clear, that he has the 
hathchittas in his hands at this moment, although, as of course, 
they would be counterparts of the cocoon chalans^ he will not • 
produce them. 

It is proved satisfaetoiily (1) that the prisoner was entrust¬ 
ed with certain sums on behalf of tin# factory, (2) that his ac¬ 
counts show a deficit of over 500 rupees, which deficit he is 
entirely unable to account for, an4 (3) that although repeatedly 
sent for, he refused to come in and adjust the balance against 


him. 


1 convict the prisoner of felonious stealing under Section 6, 
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1858. Act XIII. of 1850 and sentence him to 2 years’ imprisonment 
' ” with labor without irons, and to pay a line of Co.’s rupees 

eceoa er 0 . 550 . 3.(5 under Act XVI. of 1850 for the benefit of the party 
Case of robbed. 

Sheikh^^ the Nizamut Adawlut. —(Present: Mr. A. 

Sconce.) Prisoner has been convicted by tlie Sessions Judge 
of “felonious stealing under Section 6 , Act Xlll. of 1850, 
and sentenced to two years’ imprisonment with labor and to 
pay a fine of Rs. 550-3-6 under Act XV/. of 1850, for the bene¬ 
fit of the party robbed.” Prisoner was employed by, or entered 
into an engagement with, Mr. Dodgson of the Nowadparah silk 
factory to purchase cocoons, advances being from time to time 
made to him for that purpose; and the cliarge upon which the 
prisoner has been convicted is based upon the fact that between 
tile months of January and June of the present year, the sum 
of Rs. 2,200 by successive payments was advanced to Deedar 
Rux, and that the factory-accounts after giving him credit for 
the value of cocoons supplied, show a balance unaccounted for 
of Rs. 550-3-6. The conviction being had under Section 6 
of the Act, necessarily purports that the money in question had 
been entrusted to tlie prisoner for the special purpose of pur¬ 
chasing cocoons on behalf of Mr. Dodgson, and that he had 
fraudulently applied it to another purpose. What then are the 
conditions of the trust, in the performance of which the prisoner 
is held to have fraudulently misapplied the money entrusted to 
him ? The witnesses for the prosecution speak of the prisoner 
as a pykar and as a servant of Mr. Hodgson. One witness 
said he received Rs. 5 a month, another Rs. 12 ; another Chy- 
tuu Churn who received and weighed the cocoons delivered by 
the prisoner, knew nothing either of the amount of the pri¬ 
soner’s remuneration or of the terms of his engagement. Pri¬ 
soner is called generally a servant; but obviously he was not 
deputed by the owner of the factory to go with his money into 
tlie villages and purchase cocoons on the owner’s behalf. Ra¬ 
ther it is to be gathered from the record that the prisoner was 
a pykar or dealer; that he acted on his own behalf and risk, 
and for the execution of his engagement (of whatever nature) 
with his principal, that he advanced money on his own account 
to under-j?y^«r« by whom he was supplied with cocoons. The 
payment of an adv$nce does not necessarily import a trust. It 
may be equivalent to a loan: and therefore it is essential to 
distinctly characteidze the nature of the payment. 

As to the genei’al undtrstanding between the parties there is 
no difficulty: there was a payment of money on the one side, 
which was to be followed ly a delivery of cocoons on the 
othei*: hut was this trausaction of the nature of a trust, as con¬ 
templated by Section 6 , Act Xlll. of 1850 ? For the prosecu¬ 
tion a seiies of cAclons have been filed, representing the succcs- 
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sive deliveries made by the prisoner. These chelans, as drawn 
by the prisoner, set ibrth both the quantity delivered and the 
price or value for which he claimed credit. Hut, on delivery, 
both the quantity and value were occasionally altered by en¬ 
dorsements on the back of the chelans. On one occasion Ks. 
27 were deducted on account of tlie inferior nature of the silk, 
on another Its. 15 on account of the higher price cliarged by 
Oidar Bux beyond what the owner of' the factory allowed; m 
all about Rs. 74 were deducted, while the sum of Rs. 5 nearly 
was added on three occasions in excess outturn. 'J’hus clear 
proof of the nature of the engagement entered into between the 
owner of the factory and tl>e prisoner becomes essential to the 
determination of the character of the trust, upon which this 
trial is founded. The deductions made at the factory might 
have been twice or three times as much as the sum actually dis¬ 
allowed : but we have no informatioti as to the mode of adjust¬ 
ment by which the prisoner as i)ykar in his dealings was to bo 
bound, and we have no authority, as the case stands, for convert¬ 
ing a misunderstanding in the account of the parties concerned 
into a breach of trust. 

For these reasons, it seems to me, a conviction under Section 
6 , of the Act, cannot be sustained. Possibly from the facts 
described, the proceedings of the zillah Courts should have l)eeti 
rather guided by Section XI. which meets the case of a fraud 
determinable in the course of a series of transactions covering 
several months. In such a case it is laid down, that proof of a 
gross deficiency in the accounts of any trustee, shall be evidence 
of the offence charged until such deficiency is otherwise explain¬ 
ed. Now the basis of an offence arising under the eircuinstances 
described in this Section is an account: and what appears to 
me to be a material defect in the pre.sent proceeding is, that the 
prisoner was not formally called upon, within a definite period, 
to furnish an account, so as to give him an opportunity of set¬ 
ting forth his own version of the transaction that had passed 
between him and his principal. In the case of Guiigadbur Sir- 
car reported at page 390, Part 1. of the cases detenmned in this 
Court in 1853, it was remarked : “ Had the original accounts as 
kept from day to day by the prisoners themselves, been pro¬ 
duced, and had it been quite clear that eveu at tlieir own rates 
of charge for purchases, a gross deficiency remained upon the 
amount of advances wliich had been received by them, then 
there would have been such presumptive evidence as is warrant¬ 
ed by Section XL of the Act, of fraudulent embezzlement or 
appropriation.” So in the present instance, if we had had ac¬ 
counts rendered by the prisoner, \»e might have had evidence 
from iiis owu hands of a gross deficiency, which would have 
brought him within the offence provided for by Act Xlll. of 
TOh . Till. 3 T 
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1850: but as it is, it seems to me the prisoner must be ac¬ 
quitted. 

I accordingly reverse the conviction of the Sessions Judge 
and direct tlie prisoner to be released. 


Pheseitt : 

C. B. TREVOR AND H. V. BAYLEY, Esl^s., 
Officiating Judges. 


Bhaugulporo. 

1858. 


GOVERNMENT and BUDDIIUAH doy alias 
MORADUN 

versus 

EDUN (No. 26,) RAHUT (No. 27,) ELANCHEE (No, 
28,) HEYAT BUKSE alias CHUMUN (No. 29) GOOL- 
RUNG (No. 30,) ELIHEE JAN (No. 31,) and GOU- 
REE (No. 32.) 

Crime Charged. —Prisoner No. 26, 1st count, purchasing a 
December 11. child by name Butldhuah alias Moradun of the age of eight or 
Case of nine years, for 3 Rupees and a piece of cloth, in the city of 
Edun Monghyr; 2nd count, purchasing the child, lbi>the purposes of 
and othora. Dmutilation ; 3rd count, principal present and causing Rahut to 
Ileld that child a Eunucli and thereby endangering the life of 

mutilation by I'll® child; prisoner No. 27, 1st count, with mutilation in 
castration is having with a razor forcibly cut off the genital organs of a child 
both by Eng- aged about eight or nine years called Buddliuah alias Moradun, 
Hsh and Ma* thereby endangering the life of the said child ; 2nd count, rnak- 
arfodo^wed by child abovenamed a Eunuch; prisoners Nos. 28 to 30, 

our Courts, a accomplices in the castration of the said child; Elanchee No. 28, 
felony or liein- by forcibly holding the child, Goolrung No. 30, by holding a 
ouB otfence, light and Hey at link sh No. 29, by being present and aiding, 
and that the generally to enable Rahut to see and mutilate the child ; prisou- 
CmMof Niza- count, being accomplices in the afore- 

mut Adawlut saiJ crime; 2nd count, being accessaries before and' after the 
dated 27th fact. 

April, 17%, Committing Officer.—Mr. 0. Toogood, Officiating Magistrate 
whiodi is still Qf Monghyr. 

rwog*nisecf it Tried before Mf. T. Sandy 8, Sessions Judge of Bhaugulporo 
88 Buch. the 0th Septeraber, 1858. 

Prisoner No. Remarks by the Sessions Judge. —The Magistrate makes this 
26 found guil-commitment acccanpjinii.d by his No. 407, of 26th July last, 
prin'(Mpal*”*^in which is: herewitli'annexed.* However much I may 

* Ctopy a letter from tite Officiating Magistrate of Monghyr to the Ses- 

ftiwl Judgc of Bhaugulpore No. 407, dated 26ih July^ 1858. 

Nos ^27 28. nty letters Nos. ‘/09 and 219 dated the 13th and lyth of April last, I 

29 30 * and mysflf the honor of bringing to your notice and that of the Govern- 



CASES IN THE NIZAMUT ADAVVLUT. 


511' 


.'•gree with Inrn in some respects, I sliall not follow him througli 
the discursive character of his eoininunicutiou, wliich more [U'o- 


3868. 


December ] 1. 


Case of 
Eoun 

incnti, the extent to which the a trocioiid system of slavery exists in this and otherSt 
part of the country, and I committed the (Jazee or Mahoiuodan law ofilcer 
of this City, his clerk aiul a brothel-keeper tor trial to the iSessions. 3 j of being ac- 

It is now my duly to bring to your notieu apd that of the Government, comnlices” in 
a still more infamous crime than that which I have mentioned above and above 

one which is equally widespread j it is that of making boys Eunuchs, which gg^j. 

system prev-rils throughout the country nearly as much as slavery, of tcnced as fol- 
wliich indeed it is a sequence, and on the 24tJi instant I committed the , p,>igon. 

prisoners noted in the mai-giu* to your gj. ^ 26 to 
* Sic in original. court for trial. 7 years’impri- 

I telt perfectly sure (hat a Mahouio- 
dan population which encourages in every way possible the wickedness of 
slavery ami especially amongst its upper classes, who weigh thoir respect- . pfiggn- 
ability, position and standing in society by a system of polygamy and the g,.g jj^g 27 
number of slaves which they keep, would bo equally desirous of main-28 to 5 
taining the state of euiauohs, which is so intimately associated witli vpith la¬ 
the misery and crime enacted daily in tlioir zenanas, whicli is still jpg„g 

considered a distinguishing mark of greatness amongst tliem, and from j prisoners* 
its prevailing in the courts of Nawabs and specially in of Moor-jjr,, yy 
shodabad, tlio chief ollioers of wliich are not only the guardians of the 31 3 ygurg 

women’s apartments but the principal ministerial advisers under the Gover- lubor 

nor-General’s agenjj of that court, would perbajis, from its existence there, gouimutable to 
lead many to the supposition that the system has the tacit permission of ^ 30 

the Government (especially from the fact that the Nawab’s court is recog-iiayahle 
iiised on sulleraiice only,) in the same way that the Cazee justified his vvi(,)iiji 15 da vs. 
acts under the Regulations in force, which opinion I regret to find, the ^ 

Sudder Court by its decision of his acquittal has endorsed, after keeping tlie 
case upwards of two months pending in its court. I committed the parties 
on the Ifith of Axiril and the warrant of acquittal has not yet reached me, 
though the old brothel-keeper who know no better and purchased the 
children under the authority and sanction of the Cazee, (whose duty it was 
to explain to tier and others the illegality of the traueaotion,) has 1 uiider- 
htaml, been convicted, but I would here remark that generally speaking, the 
Eunuchs 111 the court ot the Nawab of Moorshedabid arc imported, and 
though such importation of slaves, for such they certainly are, is a penal 
oflinicc, yet they are in a widely diflereiit position from those persons 
who are the free-born subjects of tlio State and made the prey of separate 
and distinct gangs trading on their own account for dissolute purposes, 
amongst which may be classed the heinous crime of sodomy. It is to these 
crimes m particular 1 would now draw your attention. 

Some time ago I issued verbal instructions to Mr. Jadowin the D.irogah 
of tliis city, wlio has exerted himself considerably in this matter, and on 
the 14th instant he reported that six persons of wliom four were Eunuchs 
were present. 1 took their depositions on oath: it will be seen from their 
statement that all are residents of this city, that they are ostensibly em¬ 
ployed to go about and dance on the occqiion of a son being bom to 
either a Mabomedan or Hindoo. I have also reason to believe, that if a child 
bo born deformed, it is frequently given to them. They have tlio entree to 
the a]>artmcnls of the women of both ilindoos and Maliomcdans and 
prostttuto tlvemsclvos when opportunity offers, this they oonfessed. Some 
of these Eunuchs drot s like women and others like men ; tlmy are hideous 
to look at; they stale that the operation was performed on tliciju by Eunuchs 
3 T 2 
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perly belongs to the consideration of superior authorities, but 
restrict myself briefly to the simple facts in connection with the 


Slid that poverty and the fact of their being orphans led to their being 
coaxed away by other Eunuchs, for the purpose of their being so made; 
representation also being made to them of the life of pleasure and freedom 
from care they would hereafter enjoy. They also stated that now Eunuchs 
are not made and have not been for 8 or 10 years, but that still they are 
to be found all over this part of the country ; and, that indeed, in Patna 
there is a portion of the city called “ the place of the Eunuchs.” Not being 
able to get anything more out of these people, I sent them away, but felt 
convinced that they had told mo only as much as they chose and not the 
whole truth. I believe that they had performed the operation on others. 

Since the examination of the aboveiiamcd Eunuchs, T have been oiuloa- 
vouring to get hold of some boys recently iiuitilated, and on the 18th ins¬ 
tant, the same Darogah brought me a child of the age of about 8 years. It 
appears from this child’s statement he is the son of a Hindoo by name 
Nainsook and was formerly called by the Hindoo name of Buddhuah,but now 
has been made a Maliomedan and is therefore called Moradun. The father 
is a weaver by trade and resides in the ci y of Pstna and sold his son about 
four or five months ago to Edun, the chief of the Eunuchs of this city : the 
sale took place in the Burra bazar and the price paid for the child was 3 
Rupees and a piece of cloth. The father completed the sale of his son and 
the transaction took place with tlie knowledge and consent of the Naib 
Darogah, or second chief police officer of this town, a Mahomedan, in the 
presence of a woman he had in keeping, who informed tlje parties that now- 
a-days it was not necessary to commit the transaction to paper or to regis¬ 
ter the same, notwithstanding which Eiluii set out for the purpose of 
registering tlie sale before the Cazee, but afterwards thought better of it. 
The sale was not reported to me and the father shortly afterwards returned 
to his home, well knowing that Ins son w'as purchased for the purpose of 
being made a Eunuch. Some time afterwards, Edun, the purchaser, took the 
little child to a village called Tetrahut about 6 miles I'rcm the tlmnnali of 
Sooi'ujgiirha and 24 miles from this, and there he was mutilated, the genital 
organs Jiaving been entirely cut off with a razor, by one Rahut, a Eunuch, 
residing in the villaga<yf Phulwulpore in the division of the police station 
of Hilsee in tha district of Patna, who, it appears, had come to the village 
for the express purpose. Elaclice eunucli holding the child and Edun, 
Goolrung and Hnyet Bux, also Eunuoiis, were present at the time. In 
fact these four apjjear to belong to the same gang. The child according to 
their statement recovered about one month after and a thank-offering 
having been made upon the successful result of the operation, which appears 
front the statement of the Eunuchs, corroborated by the deposition of Dr. 
Duka, the Civil Assistant Surgeon, to be attended with considerable danger, 
the child returned to Monghyr and I'etnaiued here, until the morning of 
the 15th iustikint, when, after my taking the depositions of the above men¬ 
tioned Eunuchs on the 14th idem, it was deemed advisable by Edun and 
others to remove theohild in charge of one Cliummun, also a Eunuch, to the 
houae of an old woman at Soorujgiirha, who was familiarly but not correctly 
termed the grandmoflier of ^Imminun. Tlie child remained in this bouse 
of concealment for tliree days, when ho was discovered by an agent of Mr. 
Darogah Jadowin anjti brought'before me: the child states be has a sister 
cmly who is married ^nd residingc-at Gorruckpore. 

1 can find no law touching upon tlie subject of making Eunuchs framed 
by the Government India, perhaps resulting from the fact of this atro¬ 
cious crimo, another temnant of Mahomedan barbarism, never having been 
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trial itself, and the long unchecked, though always proscribed 
evils, they bring to light. 


investigated bj any Magistrate or brought to the notice of the Government, 
but there can be no doubt that the sj stem of slavery is the cause of this 
and many otl>er crimes now universally prevailing throughout these 
dominions. A great deal has lately been said on the system of caste and the 
danger to the governing power ot interfering with this miscalled religious 
question, which really and truly has nothing substantially to do with it; 
for caste is merely a class-word, applicable to the several classes in which 
society is divided, not necessarily the identification of a religion. Here is 
an example of a father, a Hindoo, having sold his only son to a Mahomedan, 
a Eunuch, for tlie small sum of 3 Rupees and a piece of cloth, for the pur¬ 
pose of being made a Eunuch and a convert to the Mahomedan faith : this 
is one cause out of hundreds I can adduce to the same effect. 

In my report on slavery, I proved the fact of the father of a Rajpoot, 
the kingly caste, having sold his daughter aged 7 years, to a Mahomedan 
woman a brothel-keeper of this city, for the sum of Rupees 12, for the 
period of 90 years, for the purposes of prostitution under the authority of 
tho Cazee, the Mahomedeift law officer of this city; thougli slavery is not 
permitted by Hindoo lawgivers, disgracing not only his own family but his 
caste and Uindooism itself, and the same Cazee the expounder of the 
Mohamedan faith, selling into slavery and prostitution children of tender 
age and of his own creed, for periods of 90 years and upwards, and tho pro¬ 
geny, should there be any, for ever. These facts will shew the true estima¬ 
tion of caste in India, and what the moral and social position of Hindoos 
and Mahomedans really is, though the followers of each creed have been 
encouraged, and are now ever ready to cry out against fancied encroach¬ 
ments of the British Government upon their so-called religious prejudices. 
Now who is the Cnzce ? He is the brother of ray first assistant, the principal 
native judge of this district, who also exercises the full powers of a Magis¬ 
trate under me and receives a salary of 600 Rupees per mensem. Not only 
did this Cazee who lives in the same house with his brother, (both the 
brothers keep slave girls, and some of their progeny are employed in the 
Principal Sudder Ameen’s Court,) accept these deeds, but he registered tho 
same, taking a fee for such registration and afterwards filed the document 
in your court for the purposes of record hereafter, and now here is evidence 
before me of tho fact; that the registration of the deeds of the sole of 
children for the purpose of making them Eunuchs, has hitherto been a 
common practice also in this district, and has only lately ceased, consequent 
upon the proclamations I have issued on the subject; for it is clear from 
the statement of Edun, that there was a hesitatiou expressed as to the 
bargain having been satisfactorily and legally concluded, and it was not 
untd the parties had gone to the second police officer a Mahomo- 
dan (and an opium-eater) of tho police station in this city, and nariated 
before him the particulars of the purchase, and until that police officer had 
told them that it was not now necessary to have a document drawn out and 
attested, that the purchaser felt he had not made^a doubtful bargain, and 
to make the matter sure and prevent the child being reclaimed by the 
father, he hastened, as he states, to make hift a Eunuch, thus effectually 
barring any claim which might be made hereafter. 

Before concluding this report, 1 would earnestly beg your attentive 
consideration and that of the Hon'ble the Zieutenant-Govemor of Bengal, to 
this and other horrible crimes, which are daily being committed under our 
very eyes, though without in many oases the possibility of their being 
brought to light. It perhaps may be considered hardly my duty to make 
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Prisoners Nos. 26 to 31, are all Emnichs, vvliieh, however, is 
railiei too generic a term, as understood l)y Europeans, to give 


Case of any comraents «i)on the present system of governing this vast exbsnt 

Ei)UK of country, liaving in almost every district so many customs ; and, indeed, 

and others. I may any, peculiar local interpretations and workings of the regulations in 
force j but I cannot lielp respect fully submitting, that in my humble opinion, 
it is impossible for any administration to bo properly conducted which has 
for its basis a code composed of Uindoo, Mahomedan and English laws, tho 
principles of these three codes aro so opposed to each other that tliey 
have never worked well and never can. 

To allude to the ])olieo who should bo tlie agents through which these 
atrocities are brouglil to light, would be but to echo tho oiiiiiions wliich 
myself and others liuvc so continually offoi'cd, but surely something could 
be done to assist the Magistrates by the cniploymeut of agents more olive 
to the advantages of good administration, and of persons who would shew 
by their actions, that they are not only desirous of drawing tho salaries 
paid them by the Government, but also of associating themsclvos with tho 
suppression of crime. 1 allude now more particularly to Moonsiffs, Sufl- 
der Allahs and Sudder Arneens. Do any of this class over aid tho executive ? 
Do they ever bring to tho notice of Rlagistrtffces abuses of the police or 
crimes committed by individuals ? Do they identify theniBelvcs with tho 
governing power ? In truth, it may be said never, except perhaps for tho 
attainment of a personal or pecuniary advantage, or to satisfy tho revenge 
which an Asiatic delights to gratify. Holding t his opinion, 1 would strongly 
advocate the withdrawal of nil executive magisterial powers Irom native 
judicial officers, on the grounds of their being morally and physically in* 
capacitated for the duty, supplying their places with European ageticy 
und that of Honorary Assistant Magistrates. If I niny be jiermilted I 
would suggest, tliat the official dcsignaticu of the native judicial officers os 
Moonsitfs. Sudder Ameens, Sudder Allahs and Cnzees sliould lx* clinugcd 
and Englisli ones adopted ; the retention of the former is accompanied wi( h 
no advantage to tho State, is misunderstood under the present regime, 
and is associated with the power of a fallen dynasty, and thus calculated 
to mislead and work on (he crcrJuhfy of the subject. In furtlier sujiport 
of what I have now advanced, I may state that the extensive arrears which 
are now pending in the Civil Courts throughout llengal, is another reason 
why they sliould no longer be associated with criminal jurisdiction. Civil 
cases remain undecided for years, breeding ill-will amongst the litigants, 
which descends with the disposition of the property to the heirs and there 
is scarcely a district in Bengal, in wliich it will not bo found that tlie two 
principal landholders therein, have been contesting a case since their 
gn>-jdt grandfathers* time. In the principal Sudder Auieen’s Court of Mon* 
ghyr the cases pending decision, date from the year 1802. 

The custom of Ennucliism appears to have been handed down from tho 
Emperors of D«lhi; for these Eunuchs state that formerly one of the officers 
of the Emperor’s Court used tonoeompany them, levying a tax of one-third 
on their receipts which was paid into the Royal Treasui’y. 

I Imre addressed’tbe Commissioner of tlio division u]>on the subject of 
8lavei.y and Eunuchisni, and suggested that an asylum sliould lie creeled 
by private subscription, ussfctod by the Governmont, for the care of orphans 
both male an<l femOle; this bthig the only country in "the world without 
such charitable ins^tutions. Many Europeana and nqitives liave already 
subscrihctl. I distihotly stated tRnt as such a collection of orphans would 
necessarily be naadd up of different oastes and orceds, it would be impossible 
to preserve such diftinction. I should tUei’eforo educate the children with 
a view to their bei|ig serviceable to the State and consequently, in the 
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any correct idea of their debasing pursuits and moans of sub¬ 
sistence in this country. Tlie prisoners, as well as many others 
ot the same class, a[)prehended by Mr. Toogood, are in no domes¬ 
tic ejnploy, but live in little colonies scattered about through¬ 
out these provinces, maintained as dancers, singers, importunants 
on every occasion of native festivity, when they are generally 
more oppressively successful with the Hindoo then the Moslem 
sturdy beggars and sodomites. I gather these particulars from 
examination o( these people, carefully taken down in English by 
Messrs. Toogood and Wilinot, and as conlirrned in the last 
respect also by the principal, Edun, prisoner No. 26, conviction 
lor sodomy in the separate trial herewith accompanying and 
referred as required by clause 1, Section 2, llegulabion XV. of 
1814. Hr. Duka’s examination and report of them also shews 
them to he a peculiar class. 'J’he operation by which they are 
emasculated, as was the case with the deserted, enslaved boy 
liuddhuahjis altogether^o complete, that it gives a more feminine 
uppearanee to the countenances of its victims, than is the case by 
the more ineoinplete process. Some of them still further imitate 
a feminine appearance by adopting the female style of dress. 
'J heir ranks are readily recruited, independant of kidnapping and 
cajoling, il not worse practices, from that fi nitful source of every 
other rnal-praetic^ in this country, the sale of infants and children 
by their unnatural parents and guardians, and like every other 
vice, in tliis viee-delugeJ country, it adopts as much religious 
ceremony on the occasion as ever tliug or thief does. 'L’ho ope¬ 
ration on the boy Buddliuah, did not take jdace until after consi¬ 
derable consultation and ceremony, and from the number of 
Eunuchs called together on the occasion, it is evidently made 
an important one of by them ; both expensive and difficult, and 
perhaps if the truth were known, often fatal, and as easily 
suppressed, with the helpless abandoned little victims so com¬ 
pletely and secretly in the Eunuchs’ power, that it is prepostcr- 

Christiaii religion which that State professes. Neither would such an 
asylum be opposed to Mahomedan law, though this question appears to 
me of little importance, for the guardiansliip, or more properly speuking, 
tutelage of minors who liuvo no legal guardian or executor, devolves on the 
Cazee or his executor and applying the principles of Muhomodan law to 
circumstances as they exist in this country, the liead of the Government ia 
tlio Cazeo and the Magistrate ot the district may be the legal representative. 
The system of slavery and its sequence Eunucliism, now so general, with 
wliich is entailed so much misery and crime, is opposed both to the Chris¬ 
tian, Hindoo and Mahomedan religion, and Hie r ulin g power should be 
armed witli authority to treat all such cases as felony. The latter religion 
forbids distinctly the free-born subjects of the State being sold into slavery. 
I quote in support of this statement the Aitliority of one of their greatest 
law-givers, the Ulaokstone of Indio, viz. the compiler of the Alunigoeree 
who states—“ the sale of a free-bom man is not lawful at any time either 
in times of famine or any other tune.'* 


1858. 


Deceiuher II. 

Case of 
Kdun 

and others. 
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December 1 ] 

Case of 
Edun 

and others. 


ons to i^uppose, the slave-bound neophytes could have had any 
■ choice ill the matter, even if their tender years admitted of their 
* exercising any, for, I regard the boy Mungra’s (witness No. 2,) 
alleged resistance to the proposed operation on himself as 
exceptional, if not a tale got up for the occasion. Most probably 
the operator declined the risk of the operation on a boy of his 
advanced age and size. 

Some four or five months ago, Edim purchased the two boys 
Buddhuah 8 to 9 years of age for Rupees 3, and Mungra alias 
Nasir 12 years of age, for Rupees 2 from their father Nainsook 
Joolaha of Patna, who had come to Monghyr for the purpose, 
and since then has not been heard of. Edun paid the operator 
Rahut prisoner No. 27, 10 Rupees for the single operation 

Edun’s defence before the Ma» forraei, whilst the agiee- 

gistrate ment made was Rupees 

12 I'or each boy. Edun styles himself a sirdar amongst 
his class. Hindoo children seem to be mostly the 
victims of the vile system, and ** when mutilated as 
Plunuchs, they become Mahoiuedans, and change their names 

accordingly. Edun wanted the 
Buddhuah prosecutor. police to recognise the purchase 

Edun’sclefence before Magistrate, for this purpose, took the 

Witness No. 19, bliibloil Singh. l^efore Atha llossein pri- 

soner No. 33, the Mahouiedan 
Naib Darogah of the town, and his concubine, but was sent 
away with the assurance, that anything of the kind now-a-diiys 


All prisoners’ statements before 
Magistrate. 

Buddhuah Prosecutor. 

Wit. No. 1, Meghan boy. 

„ „ 2, Mungra. 

3, Mecrun. 

4, Chotan. 

5, Musst. Dhulieea. 


*> 


was unnecessary. 

Some time after, Edun took the two children, thus become 

his helpless slaves, twenty-four 
miles away from Monghyr to 
Soorujgurra, where, through wit¬ 
nesses Nos. 5 and 4, husband 
and wife, residing with the Eu¬ 
nuch Elahee Jan prisoner No. 21 
at Titurhut 6 miles from Sooruj- 
gurra, a general meeting of 
Eunuchs at Elahee Jan’s house was planned. Here the operator 
Rahut prisoner No. 27, called from the Patna district, and all the 
other Eunuch prisoners including Gouree, prisoner No. 32, an 
associate, formerly a Kuhar, now a Mahomedan, assembled, when 
the operation took place on the boy Buddhuah one night in 
By sack, (April last), Rahut performing the operation under 
Edun’s orders, wliilst Etknchee, prisoner No. 28, Heyat prisoner 
No. 29, Goolfung prisoneV’No. 30, and Elahee prisoner No. 31, 
aided him, and (foure.p, prisoner No. 32, was present in the 
house throughout. The boy is said to have recovered in about 
a month, was then brought back to Monghyr, remained there 
till 15th July last, but after the Eunuchs* examination (preli- 
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miliary) by Mr. Toogood on 15th Idem, was smuggled back 1858. 
again to Soorujgurra, wliere three days afterwards he was _ ' 

dis^covered by Mr. Darogah Jadowin (para. 6 of Mr, Toogood’s ®^ * • 

letter.) Dr. Duka Civil Surgeon examined Buddhuah and found Case of 
the operation to have been completely and recently performed. 

, , He observes: “Jt was not 

No. 26, dated 24th .vithout some trouble that the 

‘ examination of the emnsculated 

child was accomplished, owing to still existing pain or excessive 
timidity, no doubt from the recollection of recent suffeiings, 
the child would hardly permit being touched, and the most 
kindly assurance that no harm is meant to him, could not stop 
his tears.” 


The Eunuch prisoners and Grouree’s statements before the 
Magistrate, amount to a full acknowledgment of the facts thus 
narrated, whilst their defences before this court either recognize 
or do not ignore them. In short they boldly plead 
in accordance with t3e practices of their class. Tlie Nuib 
darogah Atha Hossein pleaded “ not guillyy"* citing witnesses. 

I was kindly assisted in this trial by Baboo Prusunnoeoomar 
Tagore Buhadoor, and Mr. .J. Daeosta, Officiating Principal 
Sudder Ameeu of Monghyr, sitting as assessors under llegula< 
tion VI. of 1832', whose recorded opinion is as follows. 

“ By the evidence of witnesses and the voluntary admission 
of not only Edun and Eahut the principal offenders, but tliat 
made by Ellahee Jan also, who is committed to take his trial 
with Heyat Bux and others on the charge of being an accom¬ 
plice, we unanimously ffnd Edun No. 26, guilty of being the 
principal present and causing liahut to make the child a Eu¬ 
nuch and thereby endangering the life of the said child. 

“ Bahut No. 27, with mutilation, in having with a razor for¬ 
cibly cut oft* the genital organs of tlie child, aged about eight or 
nine years called l^uddhuah alias Moradun, thereby endangering 
the life of the said child, and also of making the child above 
named a Eunuch. 


“Elanchee No. 28, Heyat Bux No. 29, Goolrung No. 30, and 
Ellahee Jan No. 31, as accomplices and Gouree No. 32, for 
being an accessary before and alter the fact. 

We would acquit Atha Hossein No. 33, for want of proof 
of guilt, and not on clear proof of innocence.” 

In this finding I quite concur and the prisoner Atha Hos¬ 
sein has been accordingly acquitted. The necessity for the 
present reference, however, arises out o?the singular peculiarities 
of the case. Firstly, the prisoner Edun stands convicted of 
sodomy in the accompanying trial^and in any case the conso¬ 
lidated sentence to be passetl on him would be beyond my 
powers. Next, I consider it my duty to place these trials 
prominently before superior authorities. The evils they dis- 
TOL. Till. 3 z 
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fiSITK 

and others. 


cover, are like other class-crimefi peculiar to the country, un¬ 
controllable except by special remedies. No extravagant 
tyranny is too gross to be endured by native society, as long 
as the actors cunningly band themselves together for such pur¬ 
poses, under a mask, however, flimsy, turning customs into 
screens for whatever may be most vile, in the present degraded 
state of native society, and in course of time progressing onward 
from bad to worse, to which ever> the otherwise ungovernable 
caste-barrier gives way, and troops of Hindoo children under the 
guise of slaves or Eunuchs become Mahomedans. Hence, Eu¬ 
nuchs no longer domestics have formed themselves into trained 
bands of sturdy beggars, singers, dancers and sodomites, spread¬ 
ing and keeping up their vices throughout the country. The 
number apprehended by Mr, Toogood in so small and compara¬ 
tively poor a district as Monghyr, is something remarkable, 
and proves that instead of its being one of the many social evils 
which still besets India, and is expected in course of time to 
die out a natural death, under the tolerant British Government, 
it is rather one thoroughly vivified by such very tolerance itself, 
towards creatures also, whose proclaimed pursuits degrade the 
very idea of tolerance towards them. It is vain to suppose 
that private prosecutions can ever reach such evils. It would 
be just as reasonable to expect, that the helpless infant slave 
victims, throughout the country, under such a system, replenish¬ 
ing and swelling the ranks of this peculiar Eunuch class, should 
exercise a discretion in the matter, and resist or complain 
against their oppressors. The duty plainly rests with the rul¬ 
ing authority, and was evidently so originally considert;d, 
though it has been so well kept out of sight, as to have lost all 
life witii its first expression. I am not aware of the prosecution 
and punishment of any case of mutilation by Eunuch-making, 
than is recorded at page 17, volume III of Nizamut Adawlut 
Reports in which a prisoner on the 81st March, 1827, convicted 
of castrating a boy with his own consent from which operation 
death ensued, was sentenced to imprisonment for two years. 
With all due deference I am unable to take this pi'ecedent for 
my guidance. This solitary one during so long a course of 
years does not meet the prevailing enormity of the offence now, 
more rampant than ever in 1858, and likely to continue on the 
increase as long as this singular class of vagabond Eunuchs are 
allowed to follow their evil courses, and which might be so easi¬ 
ly and quietly prevented. How inappropriate such results are 
in face of the orders of 1796, Circular Order, Nizamut Adawlut, 
No. 4, 27th ApHl, 1796, page 2, edition 1829, which declared 
castration of 6la\^s punislmble by the Mahomedan law, and di¬ 
rected Circular Notification to all police officers who were enjoined 
“ to apprehend afi persons charged with the crime in question, in 
like manner as they are directed to apprekeud persons charged 



CASES IN THE NIZAMUT ADAWLUT. 54,9 


with other crimes of a heinous nature, tlint if there appear suffi¬ 
cient grounds for the same, they may be brought to trial before 
the Court of Circuit, and to exemplary punishment as tlie law 
directs” and again repeated Circular Order Nizamut Adawlut, 
No. 192, 1st of December, 1817, page 163, edition 1829, ex¬ 
tending the notification to the ceded and conquered provinces 
including Cuttack. Carrau’s edition terms the first Circular 
Order “obsolete “ with referetice to Act V. of 1843,” and the 
other “temporary.” This summary disposal of these authorities 
is an unfortunate one, though singularly sarcastic of the real 
state of things. It is not that the crimes of domestic slavery, 
and castration have become obsolete, but their correction in the 
slightest degree whatever. Many Christian residents of India 
have supposed both domestic slavery and Eunuchism in India 
to be obsolete, or disappearing, whereas, both and the latter in 
its singular class, more correctly Eunuch vagabondry, are more 
common at their very^ doors in 1858, under a British Govern¬ 
ment, than they were when Christians could not have safely re¬ 
sided in the country under a Mahomedan one. I can only ac- 
count for such a strange state of things in this strange country 
from the fact, that the executive or police appointments, in all 
the influential grades have always been monopolized by at least 
two-thirds Mahbmedans. Domestic slavery and domestic Eu¬ 
nuchism were engrafted on Hindoo cu.'stoms by their Mahome¬ 
dan oppressors, who were not likely to become the ready agents 
in carrying out the notification of 1796, in direct opposition to 
their own governing habits and practices. What they could not 
openly countenance they have winked at. Hence the number¬ 
less instances in which the police have become parties to domestic 
slave transactions, as would doubtless have been found out to be 
the case in Eunuch ones, had they ever been honestly prosecut¬ 
ed according to the notification of 1796 wliich, if it has hitherto 
remained a dead letter for want of prosecution, cannot now con¬ 
tinue dormant any longer, when at last directly challenged to 
exertion by the present trial. This authority prescribes exem¬ 
plary punishment in such cases, and nothing else will restrain 
such crimes. If deemed essential in 1796 it becomes still more 
requisite after more than half a century’s progressive neglect 
down to 1858. I can only punish for the mutilation by such 
complete and dangerous emasculation under the general regula¬ 
tions, which on the view aforetaken, seem to me altogether in¬ 
adequate to the offence, and thus completes the necessity for the 
present reference. ' 

In concurrence with the assessor’s finding 1 would sen¬ 
tence Edun prisoner No. 26 to fousteen years and convicted in 
the separate and accompanying trial* of Sodomy to seven years 
or a consolidated sentence of twenty-one years. 

Bahut prisoner No. 27 to 14 years, Elancheo prisoner No. 28^, 

* Not printed. 


1858. 


December 11. 

Case of 
Editn 
and others. 


3 z 2 
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Case of 
Edttn 
ftnd others. 


Heyafc Bux prisoner No. 29, Goolrung prisoner No. 30, and 
Elaliee Jan prisoner No. 81, to seven (7) years each. 

Gouree prisoner No. 32, to five (5) years. 

Bemarhs hy the Nitamut Adawlut. —(Present: Messrs, C. B. 
Trevor and H. V. Bayley.) The prisoner No. 26, Edun is 
charged with : 

I. Purchasing a child of 8 or 9 years for 3 Rs, and a piece of 
cloth. 

II. Purchasing the above child with the object of mutilating 
him. 

III. Being a principal in making the child a Eunuch, and 
so endangering its life. 

The prisoner No. 27 is charged with having mutilated the 
above child, by cutting off his genital organa forcibly with a 
razor and so endangering his life. 

IV. Milking the above child a Eunuch. 

Prisoner No. 28, Elachee, 

„ „ 29, Heyut, 

„ „ 30, Goolrung, 

„ „ 31, Klahee Jan, 

„ „ 32, Gouree, 

with being accomplices and prisoners Nos. 31 and 32, with being 
accessaries before and after the fact. * 

The Ist and 2nd counts against the prisoner No. 26 need not 
be entered into, for the offences charged being misdemeanors 
only, do not constitute a crime which the Magistrate can by 
law, take up without a complaint, i. e. otherwise than on a 
private prosecution. 

The remaining count against all the prisoners is, the being 
accomplices to a greater or less extent in the mutilation by 
castration of the child Buddhuah. 

This crime is recognized by both the common and statute Law 
of England ; by the former under the name of Mayhem by castra¬ 
tion ; and by the latter under that of cutting with intent to 
main or disable or do some grievous bodily harm ; and by both, 
the crime is considered a felony. 

In strict accordance with that law, this Court followed the 
answers of fifteen law officers, declared in the Circular Order’* of 


• It having been represented to the Court of Nizamut Adawlut, that a 
practice has prevailed, of pm-ehasing young slaves for the purpose of making 
Eunuchs of them, to be afij^rwards again disposed of by sale, the Court 
have thought it proper to ascertain from tlieir law officers whether this inhu¬ 
man practice be duly punishable by the Mahomedan law, and alsb whether 
in any case, it would entitle the ^rty injured to emancipation from slavery. 

By the answers of the law *bfficer8 to the reference made to them on 
these heads it appeifrs, that the right of mastership over his slave, is not 
forfeited by making ;«uoh slave an Eunuch, either under the Mussulman or 
Hindoo law; but wat the castration of any person, whether a slave or 
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the 27fch April, 1796, that the castration of any party, whether 1858. 
slave or free, ia a heinous offence under Mahotnedan Law ; and r 
the police were further directed to apprehend persons charged 
with the crime in question, in the same manner as they would '^seof 

apprehend persons charged with other crimes of a heinous 
nature; in order that, if there appeared sufficient grounds lor 
tlie same they might be brought to trial before the Court of 
Circuit and to exemplary punishment as the law directs. 

It is true that tiiis Circular Order is omitted in the last 
edition of Circular Orders (J. Carrau, Octavo edition 1855) 
and the cause of omission given in the appendix to that work, 
is that it had become obsolete, by reason of Act V. of ISdiS. 

This is clearly an error; for by Section 4 of that law, it is 
enacted that any act which would be a heinous offence if done 
to a free man, would be equally an offence if done to any per¬ 
son on the pretext of his being in a condition of slavery. 

It is clear then, that if this offence had been only punishable 
by Mabomedan Law, if done against a freeman, Act 5 of 1843, 
would make it punishable, if done against any person what¬ 
soever. Hut the Mabomedan law as ruled by the Court in the 
Circular Order above cited, declares that it is a crime if committed 
against any person whatever. It follows that Act V. of 1843, 
has no bearing Vhatever upon the subject before the Court. 

Acting then upon the law as laid down by the Court, it remains 
for us to declare whether the crime charged is brought home to 
the prisoners. 

The evidence on these charges against the prisoners is that of 
the boy Buddhuah alias Moradun, which there is no reason to 
dihtrust, and that of witnesses Nos. 1, 2, 8, 4 and 5. The boy 
Buddhuah deposed that piisonerNo. 26 purchased him from liis 
fdther Nainsookh of Patna, in the Burra Bazar ofMonghyr; 
that some months after he was taken to the house of Elahee 
Jan, prisoner No. 31, where the Eunuchs were assembled ; that 
llahut piisoner No. 27, cut off his genital organs with a razor 


othenviae, is held criininal and punishable by the Mahomedan law ; parti¬ 
cularly if the offender be proved to have made it his professional or frequent 
practice j nor will the consent of the party be allowed to obviate the 
punishment; which, in all cases, is loft to the discretion of the Governor 
of the country, or his represenaative, and to be proportioned to the magni¬ 
tude of the offence. 

With a view to discourage and prevent, as much as possible, the cruel 
and detestable practice above adverted to, the Court desire you will make 
public the foregoing provision of the Maifomedan law against it, by a 
circular notification to the police officers under your jurisdiction; and that 
you will enjoin them to apprehend all persons charged with the crime in 
question, in like manner as they are directed to apprehend persons charged 
with other crimes of a heinous nature; that, if there appear sufficient 
grounds for the same, they may be brought to trial before the court of 
circuit, and to exemplary punishment as the law directs. 
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1868. while Elahoe prisoner No. 28, held his legs and arms; that at 
r ~ ^ the time this was done, Heyut prisoner No. 29, Q-ulrung prisoner 

ecem er . Elahee Jan prisoner No. 31, and Gouree prisoner No. 

^se of 32 ^ present ; and that the last named rubbed his feet 
and otliers operation. Hut the boy did not in his deposition to 

the Magistrate, mention Gouree prisoner No. 32, amongst 
those actually present at the operation. 

Witnesses Nos. 1, 2, 3, 4 and 5, corroborated the deposition 
of Buddhuah, as to the meeting of the Eunuchs on the day in 
question, and as to Buddhuah having been brouglit to Elahee 
Jan’s house by Edun prisoner No. 26, on that occasion ; and 
to his having then been made an Eunuch, though they were not 
actually present at the operation. 

Witness No. 2, the brother of Buddhuah, was purchased by 
Edun prisoner No. 26, from the father, Nainsook, at the same 
time as Buddhuah; and was also taken at the same time to the 
house of Elahee Jan, with a view to bein^ made a Eunuch also; 
but on remonstrating, he was not made one; as the Sessions 
Judge suggests, because his age (about 12 years) might render 
the operation more dangerous. 

We cannot find the evidence of Dr. Duka the Civil Surgeon 
entered in the Calendar, or on the record. His deposition should 
have been taken both Ijy the Magistrate and Sessions Judge ; 
although in this instance the charges are proved independently 
of it. Dr. Duka’s official letter of the 24th July 1858, No. 26, 
which strictly speaking is no evidence, and consequently has nut 
been looked upon as such by us, shews that the boy Buddhuah 
had all the genital organs cut off, smooth and even, as by a 
sharp instrument, leaving only an orifice, connected with the 
bladder. 

He also reports that on examining four of the prisoners he 
found exactly the same appearance in them. 

The prisoners before us set up no defence, and call no 
witnesses. But the evidence of the boy, Buddhuah, and of 
witnesses Nos. 4 and 5, makes it doubtful whether Gouree 
prisoner No. 32, took any part in the matter, though he came 
with Heyut prisoner No, 27, to the place of meeting. We give 
him the benefit of this doubt, and acquit him. 

On the evidence above stated we find the remaining prisoners 
guilty of the castration of Budduah; Edun No. 26, as a 
principal, and the others, viz, prisoners Nos. 27, 28, 29, 30 and 
31, as accompliow ; and we sentence them as follows, Ji^dan No. 
26, to seven years’ in^risonment with labor and irons, 
which sentence jwill commence on the expiration of that of 
seven years for sodomy (vsde our separate judgment dated 
the 10th instant, yesterday,) on his trial upon that distinct 
and separate charge. 
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ElaMh^ 28, } '^*** 

Heyut No. 29, Vto three years with labor commutable 

Qoolrunof No. 30, > to a fine of 30 Itupees each, payable 

and Elahee Jan No. 31,) within 15 days. 

The subject of the letter of the Magistrate to the Sessions 
Judge, copy of which the latter has submitted, has, we observe, 
been brought to the notice of the Executive Government and 
requires therefore no remarks from us. 

The Sessions Judge should make his own letters of reference 
less discursive ; and lay before this Court more lucidly and 
succinctly the precise evidence bearing on the guilt of each of 
the several prisoners before him, and the distinct conclusions he 
draws from the material portions of that evidence. 


1868. 


December 11 


Case of 
Edcn 
and othen. 


PjttESENT : 

D. I. MONEY, Esq., Officiating Judge. 


Case of 
Bhubo 
Baodxnbb. 


GOVERNMENT and anotheb 

verms i 

BHUBO BAGDINEE. Hooghly. 

Crime Charged. —Wounding with intent to kill Deno Bewah 1858. 
Kushbee. - 

Crime Established. —Wounding with intent to commit 
murder. 

Committing Officer.—Mr. H. Pratt, Officiating Magistrate 
of Hooghly. 

Tried before Mr. E. Jackson, Officiating Additional Sessions The intent 
Judge of Hooghly, on the 20th August, 1868. to kill could 

Hemarhs hy the Officiating Additional Sessions Judge. —The f*® justly 

prisoner pleads not guilty. inferred from 

The prosecutrix Heno Bewah, deposes that the prisoner was stances of the 
an old acquaintance of hers when both lived at Chandernagore: case. The 
they are both prostitutes. About four years ago the prosecu- wound accord- 
trix came to reside at Bhudressliur. On the 28th March, the hjg to the me- 
prisoner came to her, said she was in great difficulties and asked d 

to be permitted to remain in her house. This was granted on one 

the 30bh March ; in the middle of the day both women went to on the shoul- 
sleep after their usual bath and meal, dn the same bedding and der, and was 
on the same pillow. Shortly after, the prosecutrix awoke and “Of® probably 
found the prisoner standing over h»r with one foot on her body accidental 
and knife in her hand, with which she had inflicted a wound just ora^aUempt 
above her shoulder-blade; she cried out, seized the prisoner by to rob the pro- 
the'bair of the head, .and held her down by it until assistance eecutrix of her 
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1856. 


Becomber 21. 

Case of 
Bhttbo 

ornameuts. 
The intention 
of the prisoner 
mustbejudged 
of from her 
own conduct, 
the situation 
of the parties, 
the extent of 
the wounds 
and the means 
emplojed to 
effect it. 

Hold that in 
endeavouring 
to ascertain 
the prisoner’s 
real intention, 
it is of as much 
importance to 
consider the 
nature of the 
injury infUct- 
ed as the 
instrument 
employed. 

Prisoner 
convicted of 
assault and 
wounding and 
sentenced to 
six months' 
imprisonment 
with labor. 


came, when she opened the door with her left hand, and made 
the prisoner over to Madhub Chowkeedar. She states tliat 
they had had no quarrel; that she can conceive no other reason 
for the attack than a wish to take possession of the ornaments 
which she was wearing at the time. The knife produced in 
Court belongs to her and had been used at the morning meal in 
cutting fruit, aud had been placed on a box close at hand, before 
they went to sleep. 

Witnesses Noa. 1, 2 and 3, all bear out the above statement, 
deposing that they were attracted by the cries of the prosecu¬ 
trix** that she was being murdered;” that they ran to the 
house; found the door looked from inside ; that tbe prosecutrix 
opened it with her left hand, having hold of the prisoner by the 
hair with the right hand ; that they saw she was bleeding from a 
wound on the shoulder (they call it the throat) aud her clothes 
and the bed clothes were bloody, and the knife was lying on 
the bed clothes. ^ 

Dr. Bray deposes that the wound was a slight and superficial 
one, such as might have been caused by the knife in Courl.. 
There was no danger to life from it. 

The remaining witnesses do not give material evidence. 

The prisoner, in her defence before t!»e Magistrate, urged that 
the wound was inflicted by some one who entered from outside. 
In this Court she urges that the charge as brought against her 
was an after-thought of the chowkeedar, witness No. 1, and that 
she is implicated from motives of jealousy by the prosecutrix. 

I am of opinion that the prisoner’s guilt is clearly proved, 
and that she was in the act of committing a most cold-blooded, 
deliberate, cruel murder on her benefactress who had taken her 
into her house and relieved her in her difficulties, when through 
some accident in accomplishing the crime, tlie prosecutrix awoke 
and saved herself. The prisoner inflicted the wound on the 
shoulder instead of the throat either from nervousness in carry¬ 
ing out the crime or from some slip or accident. 'J'he slight¬ 
ness of the wound bears but little weight with me in the sen* 
tence 1 pass. A very slight wound iu the throat would have 
caused instant death. Had the prosecutrix not awoke she would 
in another few seconds have been a corpse. 1 sentence the pri¬ 
soner to fourteen years* Imprisonment with labor suited to 


ber sex. 

The law officer concurred in the conviction. 

Eemarkt by the Nizamut Adawlut. —(Present: Mr. D. 1. 
Money.) After most ‘carefully weighing the whole evidence 
in this case, X do not think it is sufficient to convict the prison¬ 
er of wounding with int(|nt 4o kill. 

There was no eye-witness to the deed. It was committed in 
the middle of the day. There was no enmity or quarrel between 
the parties. There was no provocation. The hut in which they 
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lodged was surrounded by other huts. It is clear that the 
wound was inflicted by the prisoner, but it is impossible under 
the circumstances to believe, that she designed to take the life 
of the prosecutrix in order to rob her of her ornaments. The 
medical evidence shows that the wound was on the shoulder^ 
slight and superficial. The prosecutrix herself states that the 
prisoner threatened her life when she was roused from her sleep 
by the injury inflicted. The intention of the prisoner must 
be judged of from her own conduct, the situation of the parties, 
the extent of the Vvound, and the means employed to effect her 
object. If th^a«‘t was such, that, but for tlie intervention of 
Providence, it would have produced fatal effects, and that conse¬ 
quently the prosecutrix has run the hazard of her life, the pri¬ 
soner’s intention must be judged of, as if the full consequences 
had ensued. There is nothing in the attendant circumstances 
of the case, from which a mortal intent may be justly inferred. 
It cannot be said, from mere surmise, that the slight wound on 
the shoulder was an accident, and was intended for a fatal cut 
across the neck. In endeavouring to ascertain the prisoner’s real 
intention, it is surely of as much importance to consider the nature 
of the injury inflicted, as the instrument employed, inasmuch as 
we can only estimate the motive by the manner in which the 
act was committed, and the means used in its commission. 
The superficial wound on the shoulder is no indication of a cri¬ 
minal intention ; and we must look therefore to all the other 
circumstances, from which such an intention can be clearly and 
distinctly inferred. There are none whatever. It is more pro¬ 
bable, I think, looking atall the circumstances, that the prison¬ 
er used the knife to take off the ornaments from the person of 
the prosecutrix, if such was her ultimate object, as the prosecu¬ 
trix suspected, and that in the attempt the wound accidentally 
occurred, than that to obtain such an end, at such a time, and 
in such a place, without any provocation whatever, the prisoner 
should seek Jirst to deprive the prosecutrix of life, and was pre¬ 
vented only by the knife, from whatever cause, mis^striking the 
shoulder instead of the neck, and inflicting a superficial instead 
of a fatal wound. Looking at the case in this light, there ap¬ 
pears to me to he an entire failure of proof of such criminal inten¬ 
tion as that of which the prisoner has been convicted. All that 
is proved by tiie evidence is an assault and a simple wound ; for 
which, reversing the order of the Sessions Judge, I would sen¬ 
tence the prisoner to six months’ imprisonment with labour 
suited to her sex. 
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J. H. PATTON AND A. SCONCE, Esqs., Mgei and 
C. B. TltEVOR, AND H. V. J3AyLEY, Ebqs., OJfidaU 
ing Judges. 

GOVERNMENT and KULMUZA BE BEE 

versus 

KOSSIMOODHIN SHEIKH. 


Crime Charged. —Wilful murder of Toiikoollali SheiKli, 
husband of the piosecutiiic, on the 20th of July, 1858, corres- 
December 31. ponding with the Cth of Sravan, 1265, B. S. 

Case of Committing Officer.—Mr. E. W. Molony, Magistrate of 
SoBBiMoon* Jessore. 

mu Sheikh. Tried befoie Mr. W. S. Seton-Karr, Officiating Sessions 
. Judge of Jessore, on the 10tl> November, 1858. * 

Hemarks hg the Officiating Sessions Judge. —The prosecutrix, 
strong pre- *•' I’tJluctant vvilness, deposed in this'Court, that she was in- 
Buniption, de- formed by some one that her husband had been taken away by 
rived from cir- an alligator. Afterward.**, she admitted that the inhu inant was 
c^stantial fhe prisoner, and that he had once made advances to her, which 
^UMmiirder rejected. She was staying in her father’s house at the 

and sentenced time, whither she had been lemoved because her husband was 
to be impri- living with a brother-in-law, and the prosecutrix could not agree 
Boned in trails-with this person’s wife, her own sister. This and other par- 
portation for ticulars of the family are to be found in the evidence of No. 12, 

In order to Sheikh, father of the prosecutrix, 

justify the iii- oi ®^®® S'**® contained yi the evidence of witness- 

ference of legal es Nos. 1 to 4. Tliese men depose that about 8 o’clock or so, 
guilt from cir-on the night of the 6th of Sravan, they heard the prisoner 
cmnstuntiul ghou'ting out that deceased had been taken away by an alligii- 

not ^necMsar* &m**CT towards him they found him with a thick 

that the facte ®ticl\ ill his hand and with his clothes wet: and that the pri- 
proved should soner who seemed somewhat excited, took them and pointed 
be absolutely o\xit\\Q ghaut whence the alligator had taken away the deceased 
inconsistent i,e ftlling his hookah with water. The prisoner was at 

•oner’s \ino-nlien they saw him. Witnesses 
o*nce but it is Nos. 1 and 4, had their suspicions then, as they were aware of 
•iffioicntifthe the prisoner’s intriguing with the wife of the deceased, but they 
evidenioe said nothing at the time. 

against the ao- i’|uj next day witness No. 1, saw the corpse of the deceased 
M*to exclude the river side, and gave information at the thannah, 

toil jwom^ce/^only two riiiles oil', at once. As the body when 
tainty^ every lound disclosed mat ks of beating, and none of alligators, the 
Hypothesis pri.soner was arrested itnmei.iatelv. 
but that ot his Witnesses Nos. 8 aiid^^, saw the deci ased and the prisoner 
guilt, of about nightfall, the 

ed^to'hin.^^ previous day. 
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Witnesses Nos. 10 and 11, corroborate the statement as to 
the marks of benting, and No. 11, was aware of the intrigue, as 
tile prisoner’s mother taUced of it every where. I do not, how¬ 
ever, attach much weight to a statement made by witness No. 
1, to the effect that the prisoner's mother had said that if the 
deceasefl were to die, her son might marry the widow. 

The evidence of tlie Civil Surgeon as to the marks on the 
corpse is, clearly, of great importance. His deposition shows, 
that the marks were those of beating, probably of a stick or 
blunt instrument, on the neck, occiput, aud right shoulder. 
Though not of themselves sufficient to cause death, they were, 
to the best of this witnesses belief, not caused by an alligator, but 
were such as might stun any one. No internal examination 
could be attempted. 

The defence of the prisoner is a total denial of his having 
cal]^ud out in the manner described, and he brings witnesses to 
prove that he has a quarrel with Lai Mahomed, witness No 1, 
and that they do not dat together or invite each other to feasts. 
But these witnesses, two of them being nearly related to the 
prisoner, do not state that there is anything scM'ious in the quar¬ 
rel. A n attempt at an on the night in question entirely 
broke down. 

The Jury found the prisoner guilty. 

I agree with them. The allegation of a misunderstanding 
owing to which the prisoner and one witness do not eat toge¬ 
ther, is quite insufficient to induce a belief that the case is go # 
up. The evidence of the other witnesses, as detailed above, is 
clear and consistent. Ijiforinatiun was given at the tlianiiah 
immediately. Not a shade of suspicion is raised ugain.st any 
other person as the murderer. Not a word was said about 
enmity with Lai Mahomed either before the -police or before 
the Deputy Magistrate. And it was not until the day of com¬ 
mittal that tiie prisoner bethought himself of any such defence 
at all. Had there been any real enmity, the prisoner would, 
surely, have urged it on the very earliest opportunity. Besides, 
there is no allegation of any misunderstanding with the other 
witnesses, except No. 1, and the fact of the intrigue is notori¬ 
ous, and is admitted to a certain length, by the widow ol the 
deceased False cases, too, are not got up suddenly in this way. 
Men tutored to support a charge of murder, wouhl liave said 
that they heard screams from the deceased, or the noise of 
two men quarrelling or struggling. They say nothing of the 
kind. » 

Taking, then, the evidence for the prosecution to be authentic 
and truthful beyond question, 1 pj^ueed to consider how it bears 
out the charge. In the first place, had an alligator really car¬ 
ried away the deceased at night, the chances were ten to one 
that the body would not have lloated the next day. Next, the 
4 ‘ 
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evidence to the examination of the corpse when found, especiallj 
the medical evidence, renders the version of the alligator quite 
incredible. Looking at the place wher§ the injuries were inflict¬ 
ed, it is difficult to imagine any position in wliich the deceased 
could have been for an alligator so to catch him. An alligator 
seizing a man washing or taking water at a ghaut, would st-ize 
him by the lower or middle part of his person. And lastly, if 
the prisoner and the deceased had any words together and the 
prisoner struck the deceased, or if he struck him unawares from 
behind, taking him at a disadvantage, the deceased might be 
stunned and fall into the stieain, without uttering an audible 
cry. 

What passed on the occasion, can of course, only be guessed 
at. There is, however, no positive evidence to prove tliat the 
prisoner decoyed the deceased away in order to murder him, and 
under all the circumstances, the evidence amounting to vio].ent 
presumption against the prisoner, 1 am not prepared to recom¬ 
mend a capital sentence. 1 recommend, ^lowever, that the pri¬ 
soner be transported beyond seas for life, with imprisonment 
and hard labor in irons. 

Remarks hy the Nizamut Adawlut. —(Present: Messrs. J. 
H. Patton, A. Sconce, C. B. Trevor and H. V. Biiyley.) 

Mr. J. II. Rattan .—The circumstances, wlfich are taken to 
tell mostly against the prisoner are, that he was seen in com¬ 
pany with the deceased on the day of the alleged murder ; and 
that the deceased did not meet with his death by being carried 
away by an alligator, as asserted by the prisoner, when he raised 
the hue and cry and brought together the neighbours on the 
night in question. Thesj coupled with the fact that the injuries 
apparent on the body of the deceased, when discovered floating 
the next day, arri declared to have been inflicted in all probability 
by a blunt instrument, without doubt, raise a presumption that 
he bad come to his death by violence. 

I do not lay much stress, liowever, on the evidence in regard 
to the first point. Two persons depose that they saw the 
prisoner and deceased walking togetiier on a certain day in 
Sravun, after w hich they never saw deceased again ; but they 
also say that they were going along conversing in a friendly 
familiar way, and disagree in the important matter as to whether 
the prisoner was, or was not, armed with a heavy latee at the 
time. 

The circumstance oft the prisoner giving the false alarm 
regarding deeea^’s death, taken in eounection with the fact 
of his intrigue with deceased’s wife, is without question very 
suspicious ; and tiiat suspiMim might have gone far to create a 
presumption <of t^e prisoner’s guilt, bad he been questioned as 
VO the cause of hia clothes being wet on the night of the occur- 
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rence, and been unable to account satiafiictorily fpr the circuni- 
stance ; but the record of the trial is silent on this point. 

There is no direct proof whatever in tiiis case. None to show 
the nature of the violence used against the deceaswl, and none 
to counect the prisoner with the commission of that violence. 
All the evidence is presumptive and conjectural and the medical 
testimony moreover, does not disclose the cause of death; while 
it distinctly sets forth that the injuries exhibited on tlie body 
of the deceased were not sufficient in theiutelves to produce a 
fatal result. 

Entertaining the above view of the evidence recorded against 
the prisoner, 1 would acquit him. 

J£r, H., V, Bayley. —Witnesses Nos. 8 and 9, prove that on 
the evening of the 9th or 20th July, 5th or 6th Sravuu, prisoner 
and deceased were seeu by them going together iilong the bank 
ol' tjj^e river. Witnesses Nos. 1, 2, 3 and 4, prove that later in 
the evening, prisoner called out that an alligator had taken off 
deceased, and prisoner Ihowed the place, where it had done so, 
while deceased was putting water into his hookah. Witness No. 
12, the father-indaw of deceased, proved, that on tlie morning 
of the 21st July, the piisoner came to him and told him, 
deceased had been taken off by an alligator, and rccpiested 
witness to inform* the police of that. Witnesses, Nos. 10 and 11, 
prove the h iding of the body of the deceased, next day, 2lsb 
J uly, not above a heegah or so from the spot the prisoner had 
indicated the previous evening; and bruised ; but with no sign 
of having been touched by an alligator. Dr. Eliot, witness No, 7, 
distinctly deposes an ulUnator had not attacked the body, and 
had not caused the death. Dr. Eliot stated there were bruises on 
the sculp, and behind the right ear, probably inflicted by a 
blunt instrument: also on the back part of tlie neck and over 
the occiput; also on the right shoulder and on the right side of 
the neck, where the blood was extravasated. Dr. Eliotsaysalso, 
“ these injuries were inflicted by a man using some wea|»on, or 
his fist or both” and adds, “ they were done probably when the 
man was alive. They might stun a man but were not sufficient 
to cause death** He could not examine the body internally, as 
it was much decomposed; and remarks that he could not 
have told whether death resulted from drowning or suflTocation.” 

This evidence 1 cannot consider to cffl'ord sufficient proof of 
prisoner’s having committed wilful murder, i. e. of prisoner 
having attacked deceased with a deliberate and malicious design 
to kill. The presumption against the^>risoner, which he has 
to rebut, arises from the facts, that he was seen with the prison¬ 
er that evening on the spot, at whi«h prisoner said the deceased 
had been taken by an alligator; that it is proved deceased was 
not taken by an alligator; that prisoner had a lalee and wet 
clothes; that the bruises might have been inflicted by a blunt 
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1858. instrument or some weapon, or the fist or both ; and were nu- 

-tnerous and sufficient to stun, though not of themselves to cause 

December 31. The violent presumption from ihese fads, wliich prisoner 

Case of j„ HQ Yfg^y rebuts, is not, in my O])inion, beyond this, that he 
Kos^MOon* assaulted deceased in a n»anner, whiuh led to deceased’s death 
HiK HBiKH. culpable homicide; and of this I would convict him on such 
presumption ; and sentence to seven years’ imprisonment with 
labor and irons. 

Mr. A. Sconce .—The prisoner Kos-cimmiiddin Sheikh, is 
charged with the wilful murder of Turreekoollah Sheikh ; and 
the Sessions Judge, in concurrence with the jury, upon violent 
presumption, finds the prisoner guilty. In this Court, Mr. 
Patton would acquit the prisoner; Mr. Bayley would convict 
of culpable homicide: and owing to this ditference of opinion, 
the trial has been referred to me. 

The evidence against the prisoner is entirely circumstar^tial. 
The deceased Turreekoollah, the prisoner, and all the witnesses 
belong to the village of Bagmara. Ndt long after dark, on 
the evening of the 6th Sravuii, the witnesses, Lai Mahommed, 
Panjoo, Kadir, and Mungul, heard the prisoner call out that an 
alligator had carried off Turreekoollah. These witnesses imme¬ 
diately went up to the prisoner who pointed out the spot, at 
the river side, where he said Tureekollah, as ke was filling his 
. hooka, had been carried away. Hei-e, according to the witness 
Kadir, the water was about two haths deep, but much deeper 
farther in. All the four witnesses say that the prisoner had a 
heavy club in his hand and that his clothes w'ere wet. 

A witness, Panclmo, says that as tlhn day w^us closing, he saw 
the prisoner and the deceased walking together north, by the 
river side; the former carrying a latee, the latter a hooka. They 
passed about a from him; and, about a dak" as far 

as a man can call, from Kadir’s house; that is, from the place 
where the first four witnesses first heard the prisoner cry. After¬ 
wards (meaning the same night) this witness, Panchoo, heard 
that Turreekoullah had been carried off by an alHgat(»r. 

Mokeera, like the last witness, spetiks to seeing the deceased 
and prisoner going together north, by the river side, in tiie 
evening; and on the same night, be heard it reported that 
'i urreekoollah was carried off by an alligator. 

• Kssabdee, father-in-law of the prisoner, with whom his 
daughter, tlie wife of the prisoner, had been for some time living 
(in Nehalpoor) states that on the morning after the occurrence, 
prisoner came to^iim anfi told him that as he and Turreekoollah 
were walking to|peti)er from their rice field the evening before, 
Xurreekollab had gone to fUl his hooka in the river, and was 
eurnud off by an alligator^ accordingly prisoner asked witness 
to go with ‘^liith to report the circumstance at the thannah; 
witness then w'eAt to Bagmara, and heard the body had beeir 
found. 
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On the morning of the 7th Sravun, 2l8t July, the body of 
Turreekoolluh whs found floating in the river, about a heegah,* 
from the spot where tha evening before prisoner said he had 
been carried away. Tl»e body was taken on shore. A mark 
of a violent blow was seen over the rigiit ear. Prisoner was at 
once arrested on suspicion ; and carried to the thannah, which 
was not far oif. 'J'iie Darugah at once proceeded to Baginara 
and on that day and the following completed his investigation. 

The first live witnesses above namo^ were examined on the 
2Ist July, Mokeein and Kssabdee on the 22nd, and all gave to 
the Darogah, the information which in their depositions at the 
trial they have detailed. 

Prisoner, all through the enquiry, has denied being in 
company with the deceased on the evening of his death. In 
his defence, he ascribes the occasion to a quarrel lie had with 
Lak Mahommed, whicii quarrel, according to one of his witnesses, 
was caused by Lai Muhommed’s nephew being married without 
consulting him. Prisc^ner also said that he had not left his owti 
house fi’oin about forty minutes before sunset. 

Such is the evidence brought against the prisoner; and I 
must say that this evidence a^ipears to me to afford a very 
strong presumption that the prisoner did wilfully murder 
Turreekoollah, and to justify his conviction upon that charge. 
The depositions of the witnesses appear to me to be truly given. 
The prisoner was seen in company with the deceased just before 
and just after the murder. JHe volunteered an obviously false 
account of the cause of death of Turreekoolluh. The latter, as 
shewn by the depositioiP^f the Civil Surgeon had suffered great 
violence on tiie head and neck and shouldtT. The prisoner just 
after the event was seen with a heavy club: and his clothes 
were freshly wet, as ff, after murdering his victim, he cast him 
into the deeper part of the stream. 

As recommended by the Sessions Judge, I would sentence 
the prisoner to be imprisoned in transportation for life. 

The Magi.>)trate’s attention should be called to the erroneous 
date given in the calendar as that of the prisoner’s appreheu^ 
sion ; that is the 26th instead of the 21st July. 

Mr. G. JH. Trevor .—This case has been referred to me as a 
fourth judge, in consequence of a difference of opinion between 
my colleagues w'ho have heard the case, as to the decision which 
should be arrived at upon it. 

It appears from the evidence of the Civil Surgeon, that when 
he examined the body of the deceaseef man, Turreekoollah, it 
was so much decomposed that he was unable to make any 
internal examination of it, and eotfsequeully to state the cause 
of death ; whether that arose by suffocation or no^. The Civil 
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1858. Surgeon, however, reports Ks follows : “ that there were bruises 
T "T on the scalp and behind the right ear, probably inflicted bj a 
cem er . instrument; also on the back part of the neck and ove# 
Case of the occiput; also on the right shoulder ; and on the right sidh 
neck, where the blood was extravasated ; there was also 
a su})erficial wound behind the right ear. These injuries were 
probably inflicted when the man was alive. They might have 
stunned a man, but were not sufflcient to cause death. These 
wounds could not have been inflicted by a wild beast or alligator 
and no marks of fangs or teeth were on the body, neither was 
the skull fractured. To the best of my belief the injuries must 
have been inflicted by a man using some weapon, or his fist or 
both.” 

It would seem then the blows inflicted upon the deceased did 
not kill him. From the evidence, however, of witnesses 
Nos. 1, 3, 10 and 11, who depose to having found the coipse 
of the deceased on the day following his disappearance, and to 
there being no wounds, such as would made by an alligator 
on his person, when taken together with that given by witnesses 
Nos. 1, 2, 3 and 4, detailed below, it is clear that the deceased 
must iiave met his death by drowning; and the point remaining 
for inquiry is, by whose instrumentality he came to his end ; 
and of what crime has the person, who caused the death of the 
deceased, been guilty. 

The evidence of the witnesses Nos. 1, 2, 3 and 4, taken first 
on the 21st July, the day after the occurrence,is clear and con¬ 
sistent throughout. They depose, that about an hour after 
nigbtfall, they beard the prisoner KossK’nmoodin Sheikh, crying 
out that an alligator had taken away the deceased ; that run¬ 
ning up in the direction whence the voice proceeded they heard 
from the prisotfer, who had a lattee in Ills hand and whose 
clothes were wet, that whilst the deceased was filling his hookah 
with water, at a .spot pointed out by him, an alligator had car¬ 
ried deceased away. This evidence is to a certaiti extent cor¬ 
roborated by the depositions of witnesses Nos. 8 and 9, who 
saw the deceased and the prisoner in company together at even¬ 
ing time. I'he former witness says that deceased had in his 
hand his hookah and that the prisoner carried a lattee, whereas 
the latter is unable to state any thing on this head. Witness No. 
li, the father-iu-law of deceased, deposes that on the morning 
of the 21st July, the day alter the deceased came to hia eml, 
the prisoner went and t(^d them, that as he and the deceased 
were coining home from Jampsak an alligator had carried off 
'J'urreekooUah whilst he was fliliiig his hookah with water, and 
that he had told the prisouei^to give information of the fact to 
the police; apd witnesses Nos. 1, 10 and 11, depc^e to the very 
general belief that an illicit intercourse existed between the pri¬ 
soner and the wife of the deceased, which led to her removal to 
‘ her father’s house. 
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The prisoner has throughout denied, having been with the 
deceased on the evening of bis death, and having any knowledge, 
of the same; he pleads that the present accusation against him 
has been got up by the witnesses and prosecutrix, between 
whom there is an intimacy ; and that on' the day preceding that 
on which he was arrested, which was that on which Turreekool- 
lah met with his death he was at his own house some time be- 


1858. 

Peoember 31* 

Case of 
Kossiatooo* 
uix Shisiku. 


fore nightfall. 

The witnesses called by the prisoner state nothing material 
in his favor. 


From the foregoing evidence then, it is proved either direct¬ 
ly or presumptively that the deceased was last seen alive in 
company of the prisoner ; that the prisoner on the night, and at 
the time at which deceased came to his end, asserted before wit¬ 
nesses that while he and the deceased were in company and whilst 
deceased was stooping down to the water to fill his Iwokah with 
water, an alligator carried him away ; that this last statement is 
undeniably false, there t>eing no mark on deceased’s body, such as 
an alligator would have made ; that there were marks on the 
back ol the head, and neck of the deceased, of severe blows, 
that is exactly on the part of the body which a person armed 
with a stick as the prisoner was, if he struck at all would strike 
a person in the position in which the deceased was represented 
by the prisoner himself to have been, when carried off by the 
alligator; and that from the violence of the blows by which 
those marks were made, the deceased might have been stunned and 
that whether actually stunned or not, the deceased from the effect 
of the blow fell into the^ater and met his death ^by drowning. 

In order to justify the inference of legal guilt from circum¬ 
stantial evidence, it is not necessary^that tlie facts proved should 
be ahsolutelg inconsmtent with the prisoner’s iilnocence, but it 
is sufficient if the evidence against the accused be such as to 
exclude to a moral certainty every hypothesis but that of his 
guilt of the offence imputed to him. Keeping this principle in 
view and looking to the facts proved taken together, there seems 
to me no legal difficulty in inferring that the blows of which the 
marks remained on the body of the deceased were inflicted by 
the prisoner at the bar; and it only remains, to determine 
on the same principle, the crime, of which the prisoner has been 
guilty. 

The deceased, it appears from the evidence, was in a defence¬ 
less position, and the blows were inflicted on the liind part of 
his head and body, whilst in that position ; and they, whether 
they actually stunned him first or not, caused him necessa¬ 
rily and inevitably to fall into ^he river which was suffi¬ 
ciently deep to drown him, no effort being made to save 
him; but a wretched falsehood being trumped up* to account 
for llis disappearance. These facts taken together, seem to me, 
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irrespective of ulterior^motiyes, to indicate a deliberate intention 
on the part of the prisoner to murder the deceased and to exclude 
to a moral certainty any other hypotkesis. I would therefore 
convict him on strong^ presumption, of the wilful murder of the 
deceased, Turreokoollah; and, as recommended by the Sessions 
Judge and my colleague, Mr. Sconce, 1 would, under the cir¬ 
cumstances of the case, sentence him to imprisonment for life, 
in transportation beyond sea. 
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PUSTEELOLL GOSSAIN,— Opposite Pabte. 

Vakeels op Petitionebs, — Mu. R. T. ALLAN, and Baboo 
' HURKALLY GHOSB. 


Nuddea. 


Petitioners, defeudamts in a criminal case, were convicted and 1858. 

sentenced to punishment. They were also ordered to pay the —• -- 

prosecutor’s costs by Section 8, Regulation XIV. 1797. One Beoembor 10. 
item of costs charged against them is 45 Rupees for expenses Case of 
of a mooktear for three months; and the appellants desire to R* D. Tnipp 
be relieved from the payment of this item, as not legally levi- another, 
able from them. I do not find that there is any precedent criminal 
applicable to this case; that is to say, involving the question cases the cost 
whether in criminal eases mooktear’s fees may be charged of mooktear’s 
amongst the costs ; although on the 20th January, 1857, in the fe®9 ought not 
case of Bishuiiath Sirkaiyaetitiouer, tlic Court (present Messrs. * charge 
Loch and Bayley) disallowed counsel’s fees. I am of opinion 
that mooktear’s fees should be equally disallowed in costs in ^ 
criminal cases. I th»k that Regulation XIV.*1797 only con¬ 
templates the costs patent on the record, and there is no law 
regulating the scale of mooktear’s fees, as there is for tliat of 
pleader’s foes in civil suits ; so that if the item were sanctioned 
it would only be at an arbitrarj^ rate. I also observe in this 
case that both prosecutor and raooktears were present conduct¬ 
ing it at the same time. This was unnecessary and therefore 
the expense for mooktears was one voluntarily incurred by the 
prosecutors. Moreover Construction No. 371, would seem to 
imply that inooktear’s fees were to be adjusted between them and . 
their employers, and not to be recoverable from the opposite 
party. For these reasons, I reverse the orders of the lower 
Courts as regards the mooktear’s costs,<ind direct that the sum 
of 45 Rupees if levied, be returned to petitioners. 









